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4 1 H E King's Eccleſiaſtical Commit The CommiC- 
| wr] I Archbiſhop of Canterbury, George Saks — AG: 


@ Lord 'Gefries, 
ws = 4 of England, * Earl of — 


N ney of State; - Nathaniel, Lord. Bi- 


. — fg 
Vol. III. PART. II. 


Biſbop of London, in the 
Chunc ii · Chamber at White- 
hall, x the Lords Cn. 
m appointed ) 
Majefty to inſbecm 


1686. 7 : 


ion, was directed to Milliam, Lord fion for Eccle- 


N 


cheſter, Lord Treaſurer, Robert Earl 
of Sunderland, Prefident of the Council, and Prin- 


Vol. III. B ſhop 
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Exerciſe and Execute a 
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p of Durham, Thomas, Lord Biſhop of Ro- 
chefter, and to Sir Edward Herbert, Lord Chief 
Authorizing the ſaid Commiſſioners, 
or any three or more of them, whereof ' the 
Lord Chancellour to be one, from Time to Time, 
and at all Times, —_ his Majeſty's Pleaſure, to 
| manner of Ecclefiaſtical 
uriſdiction within this Realm; and to Miſit, Re- 
rm, and Correct, all ſuch Abuſes, Offences, and 
Contempts, as by the Spiritual or Eccleſiaſtical 
Laws of this Realm, might lawfully be Reform'd 
and Corrected, in any County, City, Borough 
or other Place, Exempt or not Exempt: An 


the Offenders therein, to Corret᷑t and Puniſh, by 


Cenſures of the Church. And they were farther 
impowered, to call before them, all Eccleſiaſtical 
Perſons, of what Degree or Dignity ſoever they 
were; and ſuch of them as ſhould offend in the 


1 


Premiſes, to correct and puniſh, by Süſpending, 


or Depriving them of all Promotions Eccleſiaſtical, 

und from all Functions in the Church; and inflict- 
ing ſuch other Puniſhments, as by the Eccleſiaſti- 
cal Laws of this Realm might be inflicted. 

And further to inquire of, & c. and puniſh all 
Inceſts, Adulteries, Fornications, Outrages, Miſ- 
behaviours, - and Diſorders in Marriage, and all 
other Grievances, great Crimes and Offences, puni- 


thable by the Eęcleſiaſtical Laws. And to examin up- 


vun Oath, all Perſons ſuſpected to be Guilty ofany of 


the aforeſaid Crimes. And the ſaid Commiſſioners, 


or any Five of them, whereof the ſaid Lord Chan- 


cellour to be one, were farther _—— to 


Cauſe and Command, all, and ſingular the Ordi- 
nances, Rules, and Statutes of the Univerſities; and 
all and every Cathedral and Collegiate Churches, 
Colleges, Grammar Schools, and other Eccleſiaſti- 


cal Incorporations; together with their ſeveral 


Letters Patents, and other Writings concerning 


their ſeveral Exections and Foundations, to be 


brought and exhibited before them. And upon 
View and Examination of the ſaid Statutes, &c. 


the ſame to Correct, Amend, and Alter; and 


where no Statutes were Extant, to deviſe and ſet 
N01 down 
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The _ following, Dr. Sharp carried a Peti- 
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down ſuch Orders and Statutes, as they, or any 
Five or more of them, whereof the ſaid Lord 
Chancellour to be one, ſhould think meet and con- 
venient. And that the ſaid Commiſſioners, ſhould 
have one common Seal, to de affix d to all their Or- 
ders, Proceſſes, Decrees, &c. And all other his Ma- 
jeſty's Miniſtets, Officers and Subjects, were com- 
manded to be Aidingand Aſſiſting to the ſaid Com- 
miſſioners, in the — their Precepts, &c. 

On Thurſday, the 17th of June, Mr. Atterbury Page 695. 
the Meſſenger, deliver'd a Letter from his Maje- The King's 
Ry, to my Lord Biſhop of London, at Fulham; Letter to the 

which Letter was dated Monday, June the 14th, Biſhop of Lon- 
and took Notice, © That notwithſtanding the Di- den- to ſuſpend 
© reftions his Majeſty had given concerning Dr 
Preachers, the 15th of March, 1685. Dr. John 


Sharp had, in ſome Sermons, preſum'd to make 


© unbecoming Reflections; and us d ſuch Expreſ- 
© ſions, as tended to beget in the Minds of his 
4 Hearers, an evil Opinion of his Majeſty, and his 
„ Government, and to diſpoſe the People to Re- 
& bellion. And therefore commanded the Bi 

« to ſuſpend the ſaid Dr. Johm Sharp from Preach- 


ing, till his Majeſty's Pleaſure were farther 


4 known, | "4 
In Anſwer to which, my Lord Biſhop of Zon- +, . .. 
don wrote to my Lord Sunderland the next Day, — 2 


being the 18th of June, and ſent the Letter, by my Lord Ss 


Dr. Sharp. Wherein he acquaints my Lord Sun: derland, ſent 


derland, = was concern d he could not com- by Dr. Sborp. 
O 


<«- ply with his Majeſty's Commands: That being 
© to act as à Judge in this Caſe, he could not Con- 
4 demn the Doctor till he had been Cited, and he 


. had knowledge of the Cauſe; but that he had 


4 {ent to the Doctor, and acquainted him with his 
*Majeſty's Diſpleaſure, and found him ſo ready to 
© make all reaſonable Satisfaction, that he had 
« thought fit to make him the Bearer of this 
« Anſwer. , ; 


tion to Win 


Rane ſor, which was not permitted to be 


B 2 - The 
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Dr. Sharps Pe- The Subſtance of the Petition was, That nothing 
rcon ro the could be ſo affliftive as his Unhappinefs in having 


King incurr'd, his Majeſty's Diſpleaſure, which he was 


ſo ſenſible of, that he had forborn all publick Ex- 
erciſe of his Function ever ſince. 
That he had ever faithfully endeavoured to do 
the beſt Service he could, as well to the late King, 
as his Majeſty, both by Preaching, and otherwiſe; 
and-that he had been fo far from venting any Thing 
that tended to Schiſm or Faction, or the Diſtur- 
bance of the Government, that he had, upon all 
Occaſions, ſet himſelf againſt ſuch Doctrines and 
Principles, as look'd that Way. But if any Thing 
had ſlipt from him, that was capable of giving an 
Offence to his Majeſty, he declared he had no ill 
Intentions in thoſe Expreſſions, and was heartily 
- forry for them; and that he would be ſo careful, 


in the diſcharge of his Duty for the future, that 


his Majeſty ſhould have reaſon to believe him his 
moſt faithful Subject; and thhrefore deſired to be 
reſtored to the ſame Favour the reſt of the Clergy 

Page 6986. enjoyed under his Majeſty's Government. f 
The Biſhop of On Wediieſday the 4th of Auguſt, 1686, my Id. 
London fam- Biſhop of London appear'd before the Commiſſio- 
—— before ners, according to their Summons, at the Council 
© , 4 Chamber at Whitehall : guns the Lord Chan- 
* . cellour, Lord Biſhop of urbam, Lord Treaſurer 
Lord Biſhop of Rocheſter, Lord Preſident, Lord 

Chief Juſtice Herbert. | 
The Lord Chancellour demanded, Why my Ld. 
Biſhop of London had not ſuſpended Dr. Sharp, ac- 

cording to the King's Command ? | 

The Lord Biſhop of London anſwer'd, That he 
was ad vis d he could not legally do it, but by Way 

of Citation and Hearing him. 1 | 
Lord Chancellour. You ought to have known the 
Law better : The King's to be Obey'd, and if you 


have any Reaſons to offer, we are ready to hear 


88 | 
TheBithopde- * The. Lord Biſhop of Londen deſired a Copy of 
_ a fight their Commiſſion, and a Copy of his Charge; and 
— ; if he might not have a Copy of their Commiſſion, 
is den d. that he might Read it, or hear it Read. Then he 

was order'd to withdraw; and being call'd again 


Tree. n er- 
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18 in about a quarter of an Hour, the Lord Chancel- 
* lour acquainted him, That the Commiſſioners 
Is were of Qpinion, his Requeſt coald not be Granted : 
* That if every one that appeared there, ſhould de- 
mand a Sight of their S their whole 
* Time would be taken up in Reading of it. That 
g = Proceedings of Courts of this kind, were not 
"4 y Libel and Articles, but by Word of Mouth; 
Dy and it was a ſhort Queſtion only they ask d, Why 
he be did not the King ? be 
411 My Lord Biſhop of London, deſired the Come Deſires Time 
10 millioners to conſider he was a Peer, and a Biſhop, for his De- 
ng and he deſired to behave himſelf as becomes one in ſence. 
0 thoſe Capacities; and hop d they would give him 
BA Time, till the next Term, to make his Defence. 
ly The Commiſſioners ſaid, they thought that un- Is allow'd a 
ui reaſonable, but they would give his Lordſhip 1 Time. 
I Eons ee e 
Auguſt, | a 2 
= On the Len of Auguſt, the ſame Commiſſioners Page 6597. 
8 being preſent, my Lord Biſhop of London came f 
ö before them, attended by his Nephew, the Earl 
A of Northgmpton, Sir John Nicholas, and his Bro- 
I. ther, Sir Francs Compton. 3 
Gi} My Lord Biſhop of London ſaid, he had not been 


able to meet with their Commiſlion, till the Night 


an- ' had. 4 
| before, though he was told, he might fee it in eve- 3 
rd ry Colfee-Houſe, | 1 8 
| The Lord Chancellour anſwer'd, they would He inſiſts on 
d admit no Quarrelling at their Commiſſion;; they = fight f 
0 were well aſſur d of the Legality of it, or they heir Com- 


would not be ſuch Fools to ſit there. 7 miſſion, but 
he My Lord Biſhop of London ſaid, he deſird a * dn 


might not reach him, being a Peer, and à Biſhop ; 
an 


the that he had not had Time to adviſe about i | 
oa and therefore deſir d a Fortnight longer, (which He has a Forts 
ear ebe L 3 
On Tue 23d Day of my Lord Prepare! 
of | Biſhop of Zondon appear d before-the lame Com- his Defence, 
miflloners A ae TT ans 1; TRENT 
ml | © Lord B;bep. My Lord, I have Confulted thoſs 


t he that are very Learned in the Laws, who tell me, 
ain that your Proceedings in this Court, are K 
11 A FF” atrary 


His Proteſt. 


. Citation, and proceeding to Judgment thereupon. 
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contrary to the Statute Law; and they are hear to 

plead it, if your Lordſhip will admit them. 

Lord Chancellour, We will neither hear your 
e 


1 nor your Council, in the Matter: We 
are ſu 8 ſatisfied of the Legality of our 
miſſion. 

Lord Biſhep. My Lord, I am a Biſhop of the 
Church of England; and by all the Law in the 
Chriſtian Church, in all Ages, and by the particu- 
lar Law of this Land, I am, in Caſe of Offence, to 
be Try'd by my Metropolitan and Suffragans : I 
hope your Lordſhip will not deny the Rights and 
Privileges of Chriſtian 7 1 3 t 
Tord Chancellour. My Lord, you know our Pro- 
ceedings are according. to what has been done for- 
merly, and that we have an Original Iuriſdiction; 
this is ſtill queſtioning our Court. 

Lerd Biſhop. My Lords, Proteſting in my own 
Right to the Laws of the Realm, as a Subject, and 
the *** and Privileges of the Church, as a Bi- 
* ſhall give in my Anſwer. WR 2 

he Anſwer was accepted, and the Biſhop with- 
drew; and after half an Hour, the Biſhop and his 
Council were call'd in, who were Dr. Oldifh, 
Dr. Hodges, Dr. Price, and Dr. Newton; whom 
the Biſhop deſit d might be heard. 21 
They argued, that the Words of the King's Let- 
ter being, That you ſuſpend him from Preaching. 
This c not be done by our Laws, without a 


Bat if by that Expreſſion, only the Silencing the 


Doctor was intended, then the N had Execu- 
ted the King's Commands in ſuch a Method, as is 


obſery'd in their Courts. | 


For where an Eminent Perſon is accus'd, the 


Judges ſend him a Letter; and if he appears, and 


complies with the Judges Order; the Lawis fati{- 
fied, Here the Bi op ſent for Dr. Sharp, and ad- 
vis d him not to Preich, till the King had received 


| Satisfaftion : And he Rad obſerv d his Lofdſhip's 


irections, and had not Preach'd to this very Day; 
5 his Majeſty's Comand, was in Eier fon? 
Bud. That the Biſhop had done What was bis 


Duty'; he was bound to return his Reaſoh te the 


Pag 
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accordingly we do 
2the ſaid ee / 


Lord Biſhop of London. A. 1686. 


King, why he did not do that which he Command- 
ed, and to expect his farther Anſwer; which was 
_ That if a Prince or Pope command an 
hing unlawful, it is the Duty of a Judge Reſcr:- 
here Principi, and attend his further Pleaſure, and 
this is all he can do, That as in Nature, no Man 


477 


can be oblig d to do that which is impoſlible; ſo 


no Man can be oblig'd to do an unlawful Act. 
Lord Biſhop. If — Miſtake, I haveerr'd in 
any Circumſtance, I am ready to beg his Majeſty's 
Pardon, and ſhall be ready to make any Repara- 
tion I am capable. 

The Biſhop withdrew for half an Hour, and 
then wascall'd in, and aequainted, that the Commiſ- 
ſioners would be there again on Wedneſday next, 
when his Lordſhip was directed to attend. 


Die Lune 6 Septemb. 1686. | 
Lord Chancellour, You were deſired to appear 
this Day, to hear your Sentence; which, to pre- 
vent Miſtake, we have order'd to be put in Writing. 


Lord Biſhop. My Lord, May I have Leave to 


' ſpeak, before Sentence is read? * | 
Lord Chancellour. My Lord, We have heard you 
and your Council already. | #71 70" 

Then the Inſtrument of Suſpenſion was Read 


by Mr. Bridgman, their Lordſhips Regiſter z viz. 


By his Majeſty's Commiſſioners for Eccleſiaſtical 
Affairs, &c. A. 

. Whereas, Henry, Lord Biſhop of London, hath 
been Convened before us, for his Diſobedience, and 
other his Contempts, mentioned in the N 
of this Cauſe; and the ſaid Biſhop being fully heard 
thereupon, We have thought fit, ag mature Copfi- 
deration of the Matter, to proceed. to this our deſi- 
nitive Sentence; Declaring, Pronou aud De- 


| | er. 
oreeing, the ſaid Henry, Lord Biſhop of Lon- "7 


don, /hall, for his ſaid Diſobedience and Conte 
be. Suſpended during bis Majeſty's Pleaſure, A 
oh theſe; Preſents, Suſpend bim 

4 Biſhop of on; peremptorily 
moni ſbing and requiring him, hereby, to abſt ain 2 
the Fanfim — , of his Epiſcopal Oj — 
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and from all Epiſcopal, and other Eccleſiaſtical Ju- 
. during the ſaid Suſpenſion, upon Pain of 
e 


ivation and Removal from his Biſhoprick. 
Sealed with the Seal of the Court, and Dated 
© the 6rh of September, 1686. 

Some Days after, an Inſtrument was delivered 
by a Meſſenger, to the Dean of St. Pauls, requi- 
ring him, to cauſe the ſaid Sentence to be affix'd to 
the Door of the Chapter · Houſe; and on the Place, 
then call'd, the South Door of St. Pauls. 


Proceedings avainf! the Vice-Chancellour 


+: e and Univerſity of Cambridge, the 34 
Jac. II. 16 3 ti ; 


King's N the gth of February came a Letter, under 
: — to give O his Majeſty's Signet Nlanval, dated the 7th 
Aiben Francs Of the fame Month, commanding the Univerſity, 
his Degree, to admit one Alban Francis, a Benedictive Monk, 
without infs= to the Degree of Maſter of Arts, without admi- 
a the niſtring to him any Oath whatſoever. On the Read- 
{ ing whereof, the Senate reſolv'd to teſtify their 
common Senſe of the Thing; and in a Matterof 
ſuch gence, and ſo Novel, to interpoſe. Ac- 
cording! A, > to ſend up their Senſe of it 

to the Vi cellour, by a Meſſenger from each 
Houſe. Dr. Smezlr, Profeſſor of Caſuiſtical Divi- 

: nity was made Choice of by the Non-Regents, 
8 Mr. Norris, Fellow of Trinity College, by the 
Regents. The Subſtance of the Meſſage was, That 

ö the Houſe thought the Admiſſion of Mr. Francis 
without the uſual Oaths, Illegal and Unſafe and 
adviſed, that the King might be petition'd upon it, 

and that they were ready to join in the Petition, 


The UniverG- and make it their Act. And the Eſquire Bea- 


ty refuſe to dles, &. were ſent to Mr. Francis, to let him 
admit him, Know, the Senate were ready to admit him, pro- 
| vided be would take the Oaths; but he refuſed, in- 
fiſting on the King's Diſpenſation. And this was 
what was tranſacted the firſt Meeting about this 


. - 
- 


[L_T_ _T—_———— — ——___—_—_————__—_—_—_—MYc—— 


T bo 


his Majeſty. 
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- The ſame Afternoon the Heads met, and ſent 
away two Letters by the Eſquire Beadle; one to 
the Duke of Albermarle, their Chancellour, and 
another to the Earl of Sunderland, Secretary of 
State. Having waited on the Duke, the Eſquire 
Beadle endeavoured, ſeveral times, to get acceſs 
to the Lord Sunderland, but could not; and there- 
fore ſent in the Letter, containing great Expreſſi- 
ons of their Loyalty, and their Readineſs to peti- 
tion the King, if it might be admitted. To this 
they reciev'd no Anſwer ; but in a few Days came 
another Letter from the King, Dated February the A ſecond Let- 
24th, being exactly the ſame as the former, only ter to the U- 
it was added, That they ſhould do it at their Peril, niverſity. 
pon this, a large Letter was prepar'd for the Page 704. 
Duke of yes, and another leſs, particular 

for the Lord Sunderland, and fent up by Mr. Brad- 
dock, Fellow of Catherine-Hall, and Mr. Stanhope 
of King's College. Sunday, March the 13th, theſe 


— 


* 


Gentlemen waited on the Duke of Albermarle, who They write to 


told them, That though the King had ſignified his the Duke of 
Diſpleaſure when he waited on him, in this Mat- Aerni, 
ter, before, he would make another Attempt. And their Chan- 


on the t4th, the Duke waited on his Majeſty, who eur, n 


commanded him to give him the Letter that he re- ** 


cievd from the Univerſity, which he did, but re- 


ciev'd no Anſwer. Then the Duke ſent a Gentle 
12 Mr. Braddock and Mr. Stanhope to my 

rd Sunderland's, who order'd them to come to 
him the next Morning, when he promis d to ac- 


-quaiat his Majeſty with their Intentions, and re- 


turn them his Anſwer. But when they atterided 
my Lord Sunderland again, he told them, the King 
had ſeen the Vice-Chancellour's Letter, and was 


- offended with the Proceedings of the Univerſity, 
and would very ſhortly give a further Anſwer. -- 


Sunday the gth of April, Mr. Atterbury came The Vice- 


don to Cambridge, with a Summons for the Vice Chancellour 


Chancellour to appear in Perſon, and the Senate and Senate 


by themſelves, or their Deputies, before the Lords ſammon'd be- 
Commiſſioners for Ecclefiaſtical Affairs, in the fore the High 
Council Chamber, the 21ſt of April, to anſwer Commilſion. 


ſuch Things as ſhould be objected againſt them by 
The 
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Perſens depu- 
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The Perſons deputed by the Senate, were theſe ; 


ted by the Se- Dr, John Peachell, Vice-Chancellour, Dr. John 
nate to attend Echard, Maſter of Catherine- Hall, Dr. Humphry 


Babington, Fellow of Trinity-College, Dr. Thomas 
Smoult, Fellow of St. John's College, and Profeſ- 
for of Divinity, Dr. William Cook, Doctor of Ci- 
vil Law, and Fellow of Feſws- College, Mr. John Bil- 
lers, Fellow of St. John's, and publick Orator 


Mr. [ſaac Newton, Fellow of Trinity- College, an 
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They defire 


Time to an- 
ou. which 


Mathematical Profeſſor, Mr. James Smith, Fellow 
of Queen's-College, and Mr. George Stanhope, Fel- 


low of King's-College. 


Thurſday, April the 21ſt, Council-Chamber ; 
Commiſſioners n Chancellour Jefferies 
Lord Preſident erland, Lord Mulgrave, Ear 
of Huntington, Lord Biſhop of Durham, Lord Bi- 
1 Rocheſter, Lord Chief Juſtice Herbert. 

The Summons was Read; and then the Lord 
Chancellour demanded of Mr. Vice-Chancellour, 
Why he had not obey'd his Majeſty's Commands, 
and admitted Mr. Francis ? 
Mx. Vice-Chancellour anſwer'd, it was a Mat- 
ter of great Concern, and defir'd they might have 
Council, and Time to prepare their Anſwer, 
Whereupon Time was given them till the Wedne/- 
Ay following, when they were order'd to attend 
at Four in the Afternoon. | 


Wedneſday, April the 27th, in the Council Chamber, 


" the ſame Commiſſioners preſent as before. 


- Lord Chancellour. Where is your Anſwer? 
Vie Chancellour. Here jt is. Then the Anſwer 
- "The Anſwer of the Univerſity and Senate of 


Cambridge, to the Queſtion, Why they did not ad- 
_ Alban ge the Degree of Maſter of 
Arts, &. | 


They fay, That by a Statute made primo Elix. 
Every Perſon that ſhall be promoted to any Degree 
in either Univerſity, ſhall firſt take the Oath there- 
by enjoin'dz viz. The Oath of Supremacy. And 
that it is alſo Enacted by another Statute, made 


Fuinto Eliz,, That every Perſon, before he is ad- 


mitted to any Degree, ſhall take the aforeſaid 5 


nd 
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And that by a Statute made the 3d Fac. I. It is Page 703. 


Enacted, That no Perſon ſhall be admitted to any 
Degree, till he has taken the Oath of Allegiance; 
_—_ * confirm'd by another Act made the g 
of Fac. I. 

That the Vice-Chancellour, and every Member 
of the Senate, have taken th 
the Vice-Chancellour and Senate, are intruſted to 
put them in Execution in the faid Univerſity. 
That the Vice Chancellour, by his Oath of Of- 
fice, hath alſo worn duly to execute his Office, 
according to the Laws, and cannot admit to any 
ee without the Senate. That upon Recei 
of his Majeſty's Royal Letters Mandatory, 
fame were, by the Vice-Chanceltoar, commoni- 


cated to the Senate; and in order to the admittin 


the ſaid Alban Francis to the Degree of Maſter 
Arts, the faid Oaths were offer'd to be adminiſtted 
to the ſaid Alban Francis, but he refaſed them. 
That the admitting him without the faid Oaths, 
had been contrary to the aboveſaid Statates, and 
4 breach of Truſt in the Vice-Chancellour and 
nate. | | 80 
That whether their Lordſhips would take Cog- 
nizance of this Matter, they defir'd them to con- 
ſider; for that the taking a Degree of Maſter of 
Arts in the Univerſity, or the admitting and refu- 
ſing ſuch a Degree, is not a Matter Eccleſiaſtical 
or Spiritual, but of Lay and Temporal Cogni- 
Zane. 


And further, that by an Act made the 6 Cur. l. 


Entitled, An Act for Repealing that Branch of the 
Sat ute of primo Eliz. concerning Commiſſioners for 
Cauſes Ecelefiaſtical. It is Enated, That no new 
Court ſhall be Ere&ed or Appointed. within this 
Realm, which ſhould have like Power as the High 
Commiſſion Court then had, or pretended to have; 
but that every ſuch Commiſſion and Grant and 
all Powers and Authorities granted thereby, ſhould 
be Void and of none Effect. 


Lord Chancellour. Well; Have you any more to 


fay ? „ | 
F 


Time. 


e faid Oaths : And 


1 
| 
| 
„ 


| 
: 
l 
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Then they were order'd to withdraw, and at- 
tend again on Saturday, May the 27th, 


Saturday, May the 27th, Council Chamber, Cum- 
miſſioners preſent as before. 


| Lord Chancellour. Mr. Vice-Chancellour laſt 
time you were here, you gave in a Paper, fign'd 
by your Self, and ſeveral others, coming from the 
Univerſity : The Lords take Notice pu alledge, 
that your Oath hindred you from obe ing the 
King's Mandate; pray, What is the Oath ? | 

Vice-Chancellour. | cannot call to Mind the very 
Words, but the Subſtance of it is this, That I 
ſhould well and faithfully. Preſtare or Aaminiftrare 


mus Or officium procancellarium. 


Lord Chancellour. And don't __ remember any 
Maſter of Arts made without Oaths ? 

Dr. Cook. Not under the Quality of an Univer: 
ſity Nobleman, my Lord. 

Lord Chancellour. Nay, good Doctor, you ne- 
ver were Vice - Chancellour yet; when you . we 
will conſider you. | 

Vice-Chancellour. 1 cannot ſay | remember any, 
my Lord. 

Lord Chancellour, Did vou never hear of one 
Dr. Lightfoot 7 

Dr. Cook. My Lord, He did ſubſcribe to the 39 


Articles; and the firſt of them is the King's Su- 


1 Chancellour. And is Subſcribing, Swearing, 


— As fi bt foot 

$ or Dr. Light foot, we were 
aware of this Objection, and therefore have pro- 
vided an Anſwer to it; and are ready to make 
proof of it, that he did ſwear. 

Lord Chancellour, Nay, look you now, that | 
m—_ Gentleman expects to be Vice-Chancellour 

When you are, Sir, you may ſpeak; but till 

* it will become ydu to forbear. Mr. Vice- 
Chancellour, When was it you reciev'd the firſt 
of the King's Letters? | 
Vice. Chancellor. 72 Lard, lt was upon Ah- 


Wedneſday. ' 


Lord 
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Lord Chancellour. When you had read the Let- 
ters, Why was not the Gentleman admitted? 
Vice-· Chaucellour. My Lord, The Senate ſent to 


me, to deſire, me, that I would forbear admitting 


Mr. Francis, till I had petition'd the King to re- 
voke the Mandate. | 

Tord Chancellour. Did you ever know any Man- 
date of the King's, refus'd by the Univerſity before ? 
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' Fice-Chancellour, Yes, my Lord, in the late King's The King's 


Reign, about Fourteen or Sixteen Years ago, a Mandate nog | 


Mandate was given to one Tatnel, a Nonconfor- <owply'd 


miſt Miniſter; and he refuſed to Subſcribe, and M ath, — 


take the Oaths: Whereupon the Univerſity _ 
tion'd the King, and he was pleaſed to recal his 
Mandate. 

Lord Chancellour, How was it you knew the 
Minds of the Senate in this Buſineſs? 
Vice: Chancellour. My Lord, The Houſe ſent up 
their Opinions, by Dr. Snoult, from the Non- 


It. 


Regent Houſe, and Mr. Norris, from the Regent 


| Houſe. | 
| Lord Chancellour. But, Mr. Vice-Chancellour, 
Lou ought to take an Account of what is done in 
the Houſe, by your ſelf, and not from others. 
And how came this new Way of giving Opinions? 
Are not the Proctors uſually the Men that bring 
the Senſe of the Houſe to the Vice-Chancellour ? 
 Fice-Chancellour. Not the Non-Regent, my 
Lord, they are not admitted into that Houſe, or 
have apy Thing to do there. 2 
Tord Chancellour. Have you any Thing elſe to 
offer to my Lords? | 
Dr. Cook. No, My Lord. 
Lord Chancellour. Then withdraw. 


They withdrew, and after an Hour and half, were | 


call'd in again, and the Lord Chancellour pro- 
. nounc'd Sentence upon the Vice-Chancellour, viz. 
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* 3} S 


—_— 


That he ſhould be Depriv'd of the Office of Vice- 
Chancellour of Cambridge, and not meddle hereafter — 
with any Public Buſineſs in the Univerſity. And againſt the 
that he ſhould be Suſpended ab Officio & Beneficio, Vice-Chan- 
of his Mafterſhip of Magdalen-College, during his cellour, and 


Majeſty's Pleaſure; requiring him to abſtain from Suſpenſion of 
his Maſter- 


ip. 


the Function of Maſter of the ſaid College, 2 
| X the 


_ 
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The Senate 
ate only Ro 


primanded. 
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the ſaid Suſpenſion, under Pain of Deprivation from 
a/c eng And they further decreed, That 


the Profits belonging to the ſaid n ſhould, 


during the Suſpenſion, be apply d to the Uſe of the 
Co 


t. 

Tie Delegates from the Senate, attended the 
Commiſſioners again, on Thurſday the 12th of 
May, with whom Dr. Peachel alſo appear'd. 

The Lord Crancellour told them, T hat the laſt 
Time they appeared there, the Lords Commiſſi- 
oners had thought fit to ſet a Mark of their Diſ- 
—— the Vice-Chancellour ; and that all 

World muſt be ſenſible how obſtinate the Uni- 
verſity had ſhewn themſelves, in refuſing the King's 
Commands; but that their Lordſhips conſider d, 


there was a Difference between the Vice-Chan- 


cellour's Caſe and Their's, and therefore did not 
conclude them who repreſented the Senate, with 


him. But told them, their beſt Courſe would be, 
by a ready Obedience to his Majeſty's Commands 


for the future, to make amends for the ill Exam- 
lethat had been given; and therefore he bid them 

2 the Words of the Scripture, Go their way, an 

no more, leſt a worſe thing came unto them, And 


directed them to ſend up Copies of the Univerſi- 


ty Statutes, to be laid before the Lords Commiſ- 
ſioners. 
Saturday, May the 14th, Mr. Atterbury the 


Meſſenger came down to Cambridge, with two 


Orders under the Commiſſioners Seal; one to 
the Proctors, to proceed in the Choice of a new 
Vice-Chancellour, and the other to Madalen- 
College Fellows: To each of which, was annex'd 


a Copy of the Sentence, to be fix d upon the School 
Doors, and Magdalen-Cullege Gates. And on 


May the 17th, Dr. Balderſon, Maſter of Ema- 
— "College, — in the Off 
cellour. 


ce of Vice · Chan- 
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The Proceedings againſt St. Mary Mag- 
dalen College in Oxon. 3 Jac. IL. 1 6875 


HE Preſidentſhip of St. Mary Magdalen Dr. Clerk, the 
College being void by the Death of Dr. Henry Prefident of 
Clerk, the Vice-Preſident gave Notice of it in the *in, dies. 
Chop on Thurſday the 31ſt of March, 1687. 
And the Fellows unanimouſly agreed to proceed to 
the EleRionof a Preſident, on Wedneſday the 13th 
of April following; and a Citation was fix'd up- 
on the Door of the Chappel ſignifying the ſame, 
and ſummoning all the abſent Fellows to repair Page 70g. 
Howe to the inſuing Election. After this, upon ; 
Monday the 11th of April, came his Majeſty's The King's 
Letter Mandatory, requiring them to Ele& Mr. Mandate for 
Anthony Farmer, and admit him Preſident. Which El-Ring Mr. 
Letter the Vice-Preſident read in the Chappel of . 
the ſaid College, after Evening Service, the ſame 
Day, before the Fellows; and required the Fel- 
lows to be preſent the next Wedneſday Morning, 
to give their Anſwer. 
All the Fellows being met, the Vice-Preſident 
read the Statute de Ele&:one- Prefidentis, and the 
Statute of 5 Eliz. againſt corrupt Elections, and 
the King's Letter, and demanded an Anſwer there- | 
to. Their Anſwer was, That having a Petition The Colle, 
lying before his Majeſty, they onght not 74 wo petition his 
ceed to Election, till they had reciev'd his Maje- Majeſt? not 
ſty's Anſwer. | | ro in up- 
_ Friday, April the 15th, the Vice-Preſident and ** ** 
Fellows being met, Dr. Thomas Smith, and Capt. 
Bag ſhaw, two of the Fellows, acquainted the reſt, 
from my Lord Preſident of the Council, that in 
Anſwer to their Petition, his Majeſty having ſent 
his Letter to the College, He expected to be obey d. 
Then the Vice-Preſident demanded again, Whe- 
ther they would Ele& and Admit Mr. Farmer, in 
bedience to the King's Letter ? They anſwer'd, 
That they defir'd to proceed to an Election. And 
Mr. Farmer, not being a Perſon capable of being cho- 
ſen by the Statutes, and this being the laſt Dayon 
which they were confin'd to finiſh the — 
25 they 
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they ed to a Choice, having firſt receiv'd 
the Sacrament and taken an Oath. as the Founder 
enjoins, to chooſe a Perſon qualified according to 
the Satutes; and they did elect Mr. John Hough, 
They det Batchelour in Divinity; who was accordingly pro- 
Dr. A nounced Preſident: And Mr. Afaynard was ap- 
pointed by the Thirteen Senior Fellows to preſent 
fim to the Viſitor, in order to his Admiſſion : Af- 
ter this, Mr. Thomſon and Mr. Charnock declar'd 
for Mr. Farmer, according to His Majeſty's Let- 
ter Saturday April the 16th. Mr. Hough Preſi- 
dent Ele, was preſented to the Viſitor by Mr. 
Maynard, and ſworn and admitted Preſident by 
his Lordſhip. | 1 
The Copy of the Citation to the Vice-Preſident 
and prey, to appear before His Majeſty's Com- 
miſſioners for Eccleſiaſtical Affairs, and for the 
© Vilitation of the Univerſities, & c. at Mhite - hall. 
& Complaint having been made unto us, that the 
Vice: Preſident and Fellows of St. Mary AHagda- 
« len Colledge in Oxon, have refuſed to comply 
< with His Majeſty's Letters mandatory, for Ele- 
< ting and Admitting Mr. Anthony Farmer Preſi- 
< dent of the ſame Colledge, in the Room of Dr. 
yy 28 And * Na 
ajeſty's Letters, they have elected Mr. Joh 
« Hough Preſident of Te ſaid Colledge; you, and 
< either of you are hereby required, to Cite and 
< Summon the faid Vice-Preſident and Fellows, 
- E requiring them, or ſuch of the ſaid Fellows as 
they ſhall Depute in their behalf, to appear be- 


< fore us in the Council-Chamber at Whzwte-hall, 
* upon Monday the 6th of June next, to anſwer 
< ſuch Matters as ſhall be objected againſt them 
concerning the Premiſes. Dated the 28th of 
1 May, 1 7. , , p 


Direct ed to Thomas Atterbury and 
Robert Eldous, or either of them. 


The Vice-Preſident and Fellows, deputed by 
Magdalen-Colledge, in Anſwer to the Queſtion / 
onounced to them by the Lords Commiſſionets 


Eccleſiaſtical Affairs: Why they did not _ 
"4 N is 
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His Majeſty's Letter, requiring them to Elect and The Anſwer 
Admit Mr. Anthony Farmer Preſident of the ſaid of the College. 
College; Anſwer and ſay, That their College is 
a Body Corporate, govern'd by local Statutes, 
granted and confirm'd to them by King Henry the 
6th, and other his Majeſty's Royal Predeceſſors; "OL 
that by thoſe Statutes, the Perſon elected Preſi- 
dent, ought to be a Man of good Life, Reputati- 
on, &c. and one who has been Fellow of the (aid 
College, or of New-C»l/ege : And that every Fel- page 712: 
low at his Admiſſion ſwears, that he will inviola- g 
bly obſerve all the Statutes of the ſaid Colle ge: 
And that they will not procure, or conſent to an 
Diſpenſation of the ſaid Oath : That foraſmuc 
as the ſaid Mr. Farmer, had never been Fellow, 
either of Magdalen or New-College in Oxford; 
and had not thoſe Qualifications which the ſaid Sta- 
tutes required. And in Regard they cou' not com- 
ply with His Majeſty's Letter, without the Violati- 
on of their Oaths, and Hazard of their legal Intereſt 
and Property, wherewith they are by their Sa- 
tutes poſſeſs d; and which, by their Oaths, they 
are bound to maintain : They repreſented the 
ſame, by their hamble Petition, to His Majeſty, 
And having deferr'd their Election of a Preſident, 
to the laſt Day limitted by their Statutes, 

roceeded to an Election, and they did ele& the 
7 Mr. John Hough, B. D. and one of the —_ 
Fellows of their College, a Perſon every way qua- 
lified to be Preſident; who has ſince been con- 
firmed by the Biſhop ol Minton, their Viſitor, as 224 
the Statates of the ſaid Colle ze direct. Ani that 
they might not lie under His Majeſty's Diſple- .+ 
ſure, They did on the 18th of April, make a2 
humble Repreſentation thereof to His Majeſty, by . - 
his Grace the Duke of Ormond, Chancellor of the - 
Univerſity of Oxon; ſetting forth their indiſpenſ . 
ble Obligations, to obſerve their Founders Sta- 
tures, 5%, 


The Fellows Reaſons why they did not Ele& + "ou 

| Mr. Farmer. | reed bag 
That he ſo misbehay'd himſelf in Trinity-Col- Reaſons | 
lege in Cambridge, that he receiv'd Admonition why they did 


from the' Maſter of that College, in order to his not elect Mr, 


Poll. III. 


” M 0 
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Expulſion. That having left Cambridge, he taught 
School at Chippenham in Wiltſhire, under a None 
3 2 Miniſter, without Licenſe. 

t in September 1683, the ſaid Mr. Farmer, 
was entred into St. Mary Magdalen-Hall in Oxon, 
where fuch frequent Complaints were brought a- 

inſt him to the Principal, for his troubleſome 
— unquiet Temper, that to preſerve the 
Peace of the Society, he was deſired to leave the 
faid Hall. : 

That after his being admitted into Magdalen 
College, he declar'd that there was no Proteſtant 
but wou'd cut the King's Throat; but at other 
times, declared to the Fellows of 
that whatever he pretended, he was really 
a Member of the Church of England; and that 
he made Intereſt with ſome Roman-Catholicks, 
only to get Preferment by their Means, and for 
_ Reaſon, was willing to be thought of their 


That at the boy when His Majeſty's Let - 


ter came * the _ in his 3 WP. was at 
Abington, in very Impany, where he conti- 
nued, drinking to Exceſs, two or three Days and 
Nights; and r other Diſorders, was one of 
thoſe. who in the Night, threw the Town Stocks 
into the River. | | 
And that in general, the ſaid Mr. Farmer was of 
ll Fame as to his Life and Converſation, as a 
r'd by the Letters and Certificates, the ſaid 
Page 714. Fellows were ready to produce; And which were 


The Com- The Lords Commiſſioners for Eccleſiaſtical Af- 
| mitwoners de- fairs, nevertheleſs proceeded the 22d of June, to 
care Mr. declare the Election of Mr. Hough to be void, and 
Bmgts Ele- decreed that he ſhon'd be amov'd from the preſi- 
—1 void, dentſhip of the ſaid College. 1 
ne They likewiſe the fame Day decreed, that Dr. 
movs.  Aldworth ſhould be ſuſpended from being Vice- 
| * Preſident of the ſaid College; and Dr. Henry 
* — Pref Fairfax from his Fellowſhip, for their Contempr, 
dear, c, If not obeying His Majeſty's Letters mandatory, 

for EleRing and Admitting Mr. Farmer. | 


Page 713. 


His 


the faid Co 


ſhew your ſelves good Members of the Church of 
1 will be obey'd; and I command you to 


pal, I mean Preſident of the College. Let o. 
. C2 them 


Magdalen College in Oxon. Au. 1687. 483 
His Majeſty alſo iſſued an Inhibition, forbidding 
the ſaid College to Elect, or Admit any Perſon 


whatever, into any Fellowſhip or other Place, till 
his further Pleaſure were known : Which was 


dated the 18th of July, 1687. 

Ang. 14. His Majeſty ſent down another Man- Page 715. 
date, authorizing and requiring the College, to A Mandate 
Admit the Lord Biſhop of Oxford, to the Place of ſent to Ad- 
DO cy oo ** __ 8 a Letter _ * Bi- 

om my Lord Sunderland, directing them im- 0p 4 
mediately to aſſemble the Fellows, and communi- ford Preſident. 
cate His Majeſty's Letter mandatory to them; and 
to acquaint them, that His Majeſty expected they © 
ſhou'd pay a ready Obedience to his Pleaſure her- 
in, and that they ſhou'd ſend, him an Account of 
their Proceedings. | ee e 

The Biſhop of Oxford alſo ſent a Letter to the 
College, informing them. that he was indiſpos d, 
ao therefore defir'd they wou'd Admit him by 
roxy. 8 * 2990 
Sept. 4. 1687. The King being at Chrift-Church The Ke 
in Oxon. har a6 Order to the Fellows of St. Mary goes be Bs 
Magdalen College, to attend him at Chri- Church brd, and 
at Three in the Afternoon; And they attended threatens 
accordingly. E 

King. What's your Name, are you Dr. Pudſey. oy Con- 
Dr. Pudſey. Yes, may it pleaſe your Majeſty. ft. 
_ King. Did you receive my Letter?  _. ; 
Dr. Yes Sir, we did. OO 
King. Then you have not dealt with me like 
Gentlemen, you have done very uncivilly by 
and undutifully — Here they all tneet'd and 
Dy. Pudſey offer'd a Petition, which His. Majeſty 
refus'd to receive, and ſaid, Ye have been à ſtub- 
born turbulent College, I have known you to be 
ſo theſe Twenty-Six Years. You have affronted me 
in this. Is this your Church of England Loyalty ? 
One wou'd wonder to find ſo many Church of 
England Men in ſuch a Buſineſs. Go home, and 


7 
2 - 4 


England. Get you gone, know I am your King, 2 
e gone, em te 


80 and Admit the Biſhop of Oxford Head Princi- che Biſhop of 
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them that refuſe it look to it, they ſhall feel the 
Weight of their Sovereign's Diſpleaſure. As ys 4 
were going, the King ſaid he heard they had A 

mad > — fince his Iahibition; to which 
they anſwer d, it was only a Confirmation of a 
former Election: The King ſaid that was down=- 


EG 
Fellows —_ again their Petition on 


ir Knees. 


King. Get you gone, I will receive nothin 


from you till you have obey d me, and Admitted 


the Biſhop of Oxon. 


They refaſe Upon which they went to their Chappel, and 


tw comply. Dr. Pudſey propoſing whether they wou'd obey 
the King, and Elect the 7 - they Oxon, they a- 
that the Electing the Biſhop of Oxford, be- 
directly contrary to the Statutes and their 
Oaths, they cou'd not apprehend it in their Pow- 
er to obey His Majeſty in this Matter. 

1 Ofob. 19. Mr. Atterbury, the King's Meſſen- 
— 775. ger, fix'da Citation on the College and Chappel 
Page 718. Boon, requiring the pretended Preſident and Fel- 
A Depuration lows, and other Members of the College to ap- 
H. = before the Lords Commiſſioners, the Lord 
4 *f — the — Juſtice Wright, 

. Baron Jenner Chappel, on Fri 
rg, OfQob. the 21f. wy Y 
On Thurſday the Lords Commiſſioners came to 
Oxon, attended with Three Troops of Horſe which 

were quarter'd there. | 


On Friday Morning at Nine, they came into 


che outward Chappel, but no Seats being prepa- 
red there, they adjourn'd into the Hall, where 
their Commiſſion was read, which in general was 
the ſame with the former, only theſe Three who 
came down, had been added to the other Lords, 
and were particularly impowered to viſit Magda- 


len eo only. : 
Then the Preſident and Fellows were call'd over, 
and all appear'd who were in Town, except Dr. 
Fairfax, and Excuſes were made for the Abſent. 
—— After which the Lord Biſhop of Chefter made a 
Sperch. Speech, wherein he was very ſevere againſt Diſ- 
; loyalty and Diſobedience; and urg 8 
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Church of England taught an unlimitted, uncon- 
ditional Obedience: And he endeavour d ſome- 
times by Threats, and ſometimes by Promiſes to 
induce them to comply. 
After the Speech was ended, the Court ad 

ed till the Afternoon. In the Afternoon the Pre- 
ſident deſired a Copy of the Commiſſion, and 
Time to conſiſer of it: But a Copy was denied. 
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Biſhop of Chefter, Dr. Hough, will you ſubmit Theis Hear: 


to this Viſitation, 

Prefident. I do declare here, in the Name of my 
ſelf, and the greater Part of the Fellows, that 
We ſubmit to the Viſitation, as far as it is conſi- 
Rent with the Laws of the Land and the Statutes 
of the College. 202 his 


FL. CF. You cannot imagine that we act con- 
trary to the Laws of the Land, and as to the Sta- 


tutes, the King has diſpenſed with them. 

Prefident, My Lords, I find that your Commiſ- 
ſion gives you Authority to change and alter the 
the Statutes, and make New Ones as you think 
fit. New we have taken an Oath, not only to ob- 
ſerve theſe Statutes, but to admit of no New ones 
or Alterations in theſe : This muſt be my Behavi- 
our here, I muſt admit of no Alteration, and by 
the Grace of God, never will. | 
Bi of Cheſter. You have a Statute there for 
Maſs, why don't you read Mas? 


_ Prefident. That Statate is taken away by the 


Laws of the Land, which oblige us to ſay Common- 


er., 


kr Biſhop of Cheſter. Do you allow that an Act of 


Parliament can free yon from the Obligation of 
A Statute, 


- .. Preſident, I do not ſay but that His Majeſty may 
alter our Sta 


or the Parliament may do it; bat 
I who have already taken an Oath to obſerve theſe 
Statutes, as they now ſtand ; and to admit of no 


Alteration by any Authority whatever, can obey 
no other: but thoſe, who ſhall come after ſuch Al- 
terations ſhall be made, are not obtig'd to obſerve 


1 Statutes for 


Cai Then 


— 


10 9 


Clect within ſuck a Time; - afid'wdoconld mot 
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e te of June, declaring 

ſident's Election being void, was read. 
\Biſhop of Cbefer. Why did you not obey this 
ree. 


. » Prefident,, I was never Cited before their Lerd- 
2 heard in Perſon or by Proxy, and I am 
the fi — of any: Man that was ever de- 

of a Free- Hold, (whereof he had been le- 


riv'd 
gully — 2. and; was poſſeſs d) without being 
mmon 


d or heard. 

Bp. of: Guter. -The King bas for the moſt part, 
recommentled to the Prefidentſhi — of this College. 
eden bam the Twentieth Prefident, and 
only Four oſ that Number have been recommend - 


ed by the Crown; whereof Three were qualified | 


ſor that Office.” e. E. 
Then arPetiri fromthe eth to His Maje- 
ſty, — the gth of April was read, wherein 


das {Et ſortk, that having beard that His Ma- 
- wou'd — Mr. Farmer to them, 4 
n uncapableg /t id. — beſeech chins, 
either to leave therw to a free Election, "or" to te- 
commentia qiuhified fer. 2930312 adi sv 


His Maj Anſ wer. „f 190 
Pre We did, till Abbe lu Day, 
wherein we are limitted to. finiſh the Eteftion : 
and my Lord SdndeHand;: returned in the King's 
Name this Anfwer, Thar His Majefy expetted to be 
obeyed.) Now my Forde we did no longer · defer 
the Election, becauſe our Statntes enjoin us do 


.chooſe the Perſon His Majeſty: [recommended d- 
cauſe he was unfit, as has appeared. TheiSodiesy 
—— ed to the Electiom of another 


S 10 rn e 127 


e, Ofc, 220, 1687; iche Common | 
Room. %% „ 
- The 


Su were — withdraw, and a 
Uttle time after,” the Preſident was call'd in atone. 


Biſhop of Chefter: » Do you ſubmit to the De- 


cree of the pms the ma, 
is declared Null. 


N . 


of -Chifter.- Whyi did voa gg fig or 
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Preſident. I cannot ſubmit to that Sentence, be- The Prefidene 


Hold, but by Courſe of Law in Miſtminſter- hall, 


| cauſe I think I cannot be depriv d of my Free- refuſes to ſub. 


mit to the 


or by being ſome way incapacitated by the Foun- Pecree which 


der's Statutes. 
Biſhop of Cheſter. Will you deliver up the Keys 
to the Preſident whom His Majeſty hath appointed. 
Prefident. There neither is nor can be a Preſt 


dent, fo long as [ live and obey the Statutes of the 


College, and therefore I do not think fit to give 
up my Right, the Keys and Lodgings. - 

Then he was ordered to withdraw, and after 2 
— time, the Preſident and Fellows were called 

again. 

Biſhop of Chefter, Will you deliver up the Keys, 


and quit Poſſeſſion of the Lodgings ? 


Prefident. I have not heard any thing to indace 
me to it. 

Then the King's Proctor zecuſed him of Contu- 
2 and the Biſhop of _— admonieg him f 
in theſe Words. 

Biſhop of Chefter. Dr. Hough I admoniſh you 
to depart peaceably out of the ry err and to 
act no longer as Preſident, or pretended Prefident 
of this College. 

Which being done, * ſtruck his Name out of 
the Book, and merits the Fellows and others 
of the Society, not to ſubmit to his Authority. 

Afterwards Dr. Fairfax was called in — 2 and 
the Doctor deſired ſome others Jar Es 
bat was told he muſt not preſcribe to the Court. 

Biſhop of Chefter. What's: the Cauſe: of your 


Contem not ing — nt ab 
Dr. 2 I thought 


had eaſed me of — Trouble.” 
Then he tendred a Co 
or / oor 5 oye he ded up for 
that Suſpenſion was grounded upon, was 
Eleting Mr. Farmer, which. he looked Ar- 2 2 
— 2 they haying made good their Articles 


9 ſt make Supplicaion 
lou mu your 
rr % 09-0 cmthemp— 7 „inf 


C4 Dr, Fairfax, 
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Voids his 
Election. 


Page 721. 


He is accuſed 


of Contumacy 


2 — 
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Dr. Fairfax. My Lord, they tell me that this 
Buſineſs lies in your Lordſhip's Court, aud only 


Viſitation. 
Then Dr. Fairfax read a Paper, dated the 22d 


of October, in theſe Words, © My Lords, I have 
& been ſummoned and appear'd in this Cauſe be- 
<« fore the Lords Eccleſiaſtical at White-hall, with 
* whom your Lordſhips are now joined in Com- 
* miſſion; and then gave in my Anſwer: I have 
© nothing to add to it, and find no Reaſon to re- 
© tract it. 7 
” Dr. i Biſhop of Chefter. If your Solpeaben was off, 
and the Fel- would you ({ubmit to the Biſhop of Oxford? 
lows, refuſe to Dr, Fairfax. Truly my Lord, I cannot do it. 
it ro the Then all the Fellows were call d in, and it was de- 
oa manded, whether they would afliſt at the Admiſ- 
fion of the Biſhop of Oxford to be inſtall'd Preſi- 
Adent, by Virtue of the King's Mandate: To which 
they anſwered, they were under Oaths to the con- 
trary, and therefore could not do it (except Dr. 
Pudlſey and Dr. Smith, who anſwer'd doubtfully, 
and Gharneck, that he would aſſiſt) Then they 
were ordered to withdraw, and Dr. Pudſey was 
call'd'in alone, from whom they learnt the Man- 
ner of Inftalling a Preſident; and then the Court 
adjourned 'till the Afternoon. | 


from Dr." Pudſey to the Earl of Sunderland was 
rad, dated Auguft the zd, ſignifying, that the 

ery in Anſwer to His Majeſty's Letter com- 
manding them to Admit the — Oxford, 
agreed unanimouſly in this Anſwer, that the Place 


the Fellows fingly if that was their Anſwer : And 
as many as was preſent acknowleged, that it was. 
The breßdent During this Examination the reſident came in- 
to Court, and made a Proteſt againſt all their Pro- 
ceedings In Relation to his Deprivation; and de- 
clared that they were Illegal, Unjuſt ah Null; 
and therefore he appealed to the King in his Courts 
of Juſtice : At which, the Strangers and young 

gaye a Humm; whereupon their rok 


Biſhop of Chefter. But will you ſubmit to this 


The Lords Commiſſioners being met, a Letter 


ways full: Their Lordſhips therefore, demanded of 
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ſhips were ſo incenſed, that they bound over the He is bound 
Preſident in the Sum of 1000 J. to appear at the er. 
King's Bench Bar, the 12th of November. | 
After this was read the Anſwer of the Fellows 
to His Majeſty, upon his Command to them up- 
on the 4th of to September, to Ele& the Biſhop of 
Oxford: The Anijwer was ſabſcr.bed by all the 
Fellows then ny except Mr. Charnock; and. 
the Biſhop of Chefter charged the Fellows with 
Unmannerlineſs, in ſending ſuch an Anſwer. ' 


. Tueſday the 25th of Octob. the Court being Page 723, 


met, Mr, Wiggins, Chaplain to the Biſhop of Ox- 
ford, delivered in a Paper, Impowering him as 
Proxy to be Inſtall'd Preſident for his Lord: Which 
being read, together with the King's Mandate for 


the Biſhop of Oxon, the Queſtion was put to two 


or three of the Seniors, whether they would aſ- The Fellows 


fiſt at this Inſtallment, which they refuſing, the ,.q.c. to In- 


Court adjourned to the Chappel, where the Bi- gal the B 
ſhop of Chefter put Mr. Wiggins into the Preſi- — 
dent's Stall, and he took the Oath which the Sta- The Bimop of 
tutes enjoin the Preſident at his Admiſſion, and the Chefer Inftalls 
Oaths of Allegiance and Supremacy; and then their him by Prozy, 
Lordſhips ConduRed him to the Door of the Pre- 

fident's Lodgings, where knocking Three times And breaks 
and not being opened, Mr: Atterbury and a Tip- open the Pre- 
Raff were ordered to fetch a Smith and force it fident's Lodge 
open, which was done; their Lordſhips being pre- 8 a 
ſent; But none were aſſiſting ex t Mr. Charnoc ł. 
2% It being demanded of Dr. Fairfax, if he would 
ſubmit to the New Preſident, he ſaid he could not, 
becauſe he had a Legal Preſident already: Then the 


fame Queſtion was — to the Society, who in the Af- 
ternoon returned thi 


is Anſwer : That whereas His 
£ Majeſty had been pleaſed by his Royal Authori- 
< ty, to cauſe the Right Reverend, the Lord Bi- 
* ſhop of Oxford to be Inſtalled Preſident; They 
4 whoſe Names where thereunto ſubſcribed, did 
© ſabmit to it, as far as was lawfal and agreeable 
to the Statutes of the College. 
It being again demanded of Dr. Fairfax, if he » AY 
would obey the Court and the Biſhop of Oxon; * 


and he refuſing both, the Lords Commiſſioners 


ordered his Name to be ſtruck out of the Boes | 


7 
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Book; and declared his Place to be Void: Which 
the Doctor Proteſted againſt as Illegal and Unjuſt. 

2 + — . Ul Wead- 
ne orning, requiring the Society to bring in 
their Anſwers to the following Queſtions. 1/, 


What Gifts and Proviſions have you for Entertain- 


mentof Stangers? 24, What is the Value of them, 

zd, How Applied? And 4th, Where is the Place 

of Entertainment ? 
Wedneſday, Oftob. the 26th, 1687. 

It was made appear to the Commiſſioners, that 
the Society was obliged to give in Charity 2 J, 3-5. 
4d. And that they gave, beſides Comunib. Annis, 
almoſt 100 1. Upon which, their Lordſhips com- 
mended their Liberality, and ſaid that Complaint 
was groundleſs, | ; 

. - - Friday, Oftob. the 28th. _, 

The Fellows were called in, and the Biſhop of 
Cheſter told them; His Majeſty expected ſome far- 
ther Submiſſion : And that they ſhould own the 
Proceedings and Legality of the Court; and im- 
plore His Majeſty's Pardon: Whereupon they 
withdrew, and gave in the following Anſwer. 

Aay it pleaſe your Lora ſbi ps. We have endea- 


< voured in all our Actions to expreſs our Duty in 
- © all Humility to His crap ys Mg being Con- 


ſcious to our ſelves, that in the, whole Conduct 
< of the Buſineſs before your Lordſhips, we have 
done nothing but what our Qaths and Statutes 
& indiſpenſably oblige us to: We cannot make 
< any Declaration whereby, we acknou ledge we 
© have done any thing amiſs, having ated accord- 
ing to the Principles of Loyalty and Obedience 
ſo far as we could, without doing Violence to 
* our Conſciences, or Prejudice to our Rights; 
< (One of which we conceive/the Electing a Preſi- 
dent to be) from which we. ate ſworn upon no 
Account whatſoever to depart, We therefore 
« gumbly beg your Lordſhips to repreſent this fa · 
* vourably, with. our atmoſt Duty to His Majeſty, 
« whom God Grant long and happily to Rei 
Upon their Lordſhips peruſing the Anſwer, 
they expreſſed their Diſlike and faid, it did not 
come up to what ne , 
| . Q 
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To which Dr. Bayly ſaid, by the Word Submit 
in their Anſwer on Tueſday, they did not intend 


4 any future Obedience to the Biſhop of Oxford, 
* but meant it in Reference to the King's Autho- 
ſt, «rity; inaſmuch as they did not oppoſe the Bi- 
we ſhop of Oxford's Inſtallment. Upon this a freſh 
* Queſtion was put to the Fellows: Whether 
* they would obey the Biſhop of Oæford as their 
| Prefident; Hicitis & honeftas ,, to which all except 
One or Iwo anſwered, they could not obey the 
74 Biſhop of Oxford as their Prefident : And Mr, 
a Ful han in particular being asked the Quieftion ſaid, 
5 that Dr. Hough being duly Elected and Admitted 
Preſident had obtained ſuch a Right, that he cou d 
t obey no other Perſon as Preſident. 2 
; | Where Mr. Geerge Fulhan was ſuſpended 


from the Profits of his. Fellowſhip, during the 
f Wes and the Court adjourned till 
2 Weanefday, 'Novemb. the 116th, when Mr. Joyner 
: and Mr. Alybone were entred Fellows, in the 
Room of Dr., Fairfax and Mr. Ludford deceaſed : 
All Okths being diſpenſed with, beſides that of a 
_FdIoW/ © int wt, nn | 
Then the Biſhop of Cheſter made a Speech, in- Biſhop of che- 
-veighiris againſt the College, as a Society abound- Her's Second 
ing in mutinous and factious Spirits; and told them Speech. | 
they had been long exerciſcd in the Methods of 
rrelling, ſometimes among themſelves, ſome- 
times Witk their Viſitor, and now they were ad- 
vanc'd toithat' Piteh of-Infolence to quarrel with 
their Prince; and affront his Sacred. Majeſty : 
Then he went on, and ſhewed what Proceedings = 
had been againſt the College; and threatened them Page 726, 
i they ſtill perſiſted to oppoſe the Royal Power, 
the Commiſſioners were reſolved to Vindicats the 
Righe and Honour of His Majeſty : And kad drawn Page 727. 
Form of Submiſſion; hieh they etpected the Fel- 
lows ſhould immediately Sigg. 

Then a Ferm of Sahmiſſiom was tendered them, The Fellows 
which ally r. Aer and Mr. —. — 
rock, re to : were all or- 
dered to withdraw. e Ter ug 
' - Aﬀtet a ſhort Time, (Dri A/dworth, 


1 as Preſident. 
the Vice- And are er- 


Preſident, and all who refuſed to Sign the Paper pelled theCgl- 
ES promi; lege. x 
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promiſing Submiſſion to the Biſhop of O ron were | 


cald in, an i by Sentence of their Lor iſhips Ex- 
pelled the College for their Contempt: Wiere- 
upon the Perſons Expelled ſpoke to this Effect. 
Thas « My Lords, we profeſs all Duty to the King, and 
Proteſt a Reſpect to your Lord ſnips; but muſt beg Leave 
4 to declare, that we think our (elves injur'd in 
Page 728. © your Lor iſhips Proceedings, and therefore pro- 
« teſt againſt them; and ſhall aſe all Juſt and Le- 
gal Ways of being Relieved. 


A ſhort Time after, an Inſtrument was fixed on 
the College Gates in theſe Words. By His 
222 Commiſſioners, &c. Impowered to Vi- 
fit St. Mary Magdalen College in Oxon, | 

Sentence of ©" Whereas in our Viſitation of the ſaid College, 


Expulfion. 44 t appeareth unto us that Dr. Charles Aldworth, 


& Dr. Alexander Pudſey, Dr. John Smith, Dr. Tho. 
& Bailey, Dr. Thomas Stafford, Maſter Robert 
« Almond, Mr. Manwaring Hammond, op? — 
& Rogers, Mr. Richard Strickland, Mr. Henry 
4 Dobſon, Mr. James Bailey, Mr. John Davies, 


* Mr. Francis Bagſhaw, Mr. James Fayrer, Mr. 


4 Joſeph Harwar, Mr. Thomas Bateman, Mr. 

46 — Hunt, Mr. William Cradock, Mr. Jolm 
© Gilman, Mr. George Fulham, Vr. Charles Penny- 
d ſton, Mr. Robert e, Mr, John Terbury, 

_ <. Mr. Robert Holden and Mr. Stephen Wilks, Fel- 
< lowsof the ſame College; have been ſeverally 

4 Guilty of Diſobedience to His Majeſty's Com- 
© mands, and obſtinately contemned his Royal 
< Authority; and do ſtill perſiſt in the ame ; We 
& have thought fit mature Conſideration 
© thereof to Declare, Pronounce and Decree; that 
© the ſaid Charles Aldworth, &c. and every of 
= them be — and Expelled from their Re- 
8 ſpeſtive Fellowſhips. Dated the 16th of No- 


< denber, 1687. = 
White hol, Decemb, 10. 


Wines the « His Majeſty's Commiſſioners for Cauſes Eccle- 


Fellows are in- 


capacitaxed © Collegiate Churches and Colleges, Sc. met this 
for any Pre-. Day ; and taking into their Conſideration all 


ferment, that had paſſedi 


Buſineſs of St. Mary Magda 
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& [ex College in Oxford, and the Contemptuous and 
c and Diſobe dient Behaviour of Dr. John Hough, 


a cs ſeveral of the Fellows of that College, through- 
nd « out the whole Proceeding: Their Lordſhips De- 
— cc cared, Decreed and Pronounced that Dr. Hough, 
; & Dr. Charles Aldworth, Dr. Henry Fairfax, Ur. 
Bu & Alexander Pudſcy, Dr. John Smith, Dr. Tho. 
Lak 4 Bailey, Dr. Thomas 2 Mr. Robert Al- 

64 mond, Mr. Manwaring, Mr. Hamond, Mr. fohn 

&« Rogers, Mr. Richard Strickland, Mr. Henry 
_ % Dobſon, Mr. James Bailey, Mr. John Davies, 
is « Mr, Francis Bagſhaw, Mr. James Fayrer, Mr. 


| © Joſeph Harwar, Mr. The. Bateman, Mr. George 
* 0 El, Mr. William Cradock, Mr. John Gillman, 
« Mr. George Fulham, Mr. Charles Pennyfton, 
4 Mr. Robert Hyde, Mr. Edward Terbury, Mr. 
© Henry Holden, and Mr. Stephen Wilks ſhould be 
t uncapable of receiving or being admitted to any 
& Eccleſiaſtical Dignity, Benefice or Promotion: 
« And ſach of them who are not yet in Holy Or- 
« ders, were adjudged incapable of receiving or be- 
© ing admitted into the fame: And all Arch-Bi- 
© ſhops, Biſhops, and other Eccleſiaſtical Officers 
and \ iniſters, were required to take Notice of 
* the ſaid Sentence, and yield Obedience thereto. 
The 17th of Januey, 1687, being the Day that 
the Thirty Demies of Magdalen College were, by 
Summons from the Biſhop of Oxon their New 
ſident, commanded to appear before him, and none 
appearing, Mr. Charnock the New Vice-Preſiden 
k out of the Butrery Book the Names * 
Mr Mr. Holt, Mr. Adams, Sen. Mr. Veſey, 
and Mr. Brabourn, Maſters of Art, Mr. Hyde, 
Mr. Woodward, Mr. Wa'kins, Mr. Stacey, Mr. 
Sherwin, and Mr. Kenton, Batchelors of Art, and 
Mr. Croſs, Mr. Zuſb, and Mr. Wells, Under-Gra- 


duates. 


The Tryal of PIII STANSFIELD, 


Con of Sir JAMEs STANSFIELD of 


New Milns; as well for High Treaſon, as 
the Murder of his Father, before the Earl 
of Linlithgow, Lord Juſtice General ; 
' end the other Lords Commiſſioners at 
Edinburgh, 6 Feb. 4 Jac.. II. 1688. 


M. . The Scotch begin their Tear 3x Janiiry s 
So that this Tryal happened the February before 
the Abdication; and therefore comes in before 


_ the Tryal of the Seven Biſhops. 


The Indict- cc HE Indi&tment ſets forth That wheteas 
* for ＋ cc by the Laws of this Kingdom, the ſpeak- 

. — < ing of Malicious and Seditious Words, to the 
— « Diſdain of His Majeſty's Perſon and Contempt 
being acceſſa- © Of his Royal Government: Such as drinking or 
ry to hisMur- © wiſhing Confuſion to His Majeſty, is High Trea- 


der. © fon. And the Curling, Beating, Inyading or 
Page 822, © Aſſiſfinating of a Parent, is puniſhable with 


© Death, &c. And that Murder under Truſt, is 
d puniſhable as Treaſon. « Nevertheleſs; The ſaid 
« Philip Stansfield ſhaking off the Fear of God, &c. 
Did apon the 1#, 24 or 34, or one or other of 
& the Days of the Months of June, July, Auguſt or 
* — 1a laſt, in the Kitchin of New-Milng, as 
<« a moſt Villzinous and avowed Traytor, begin a 
« Health to the Confuſion of His Majeſty his Na- 
« tive Sovereign; and did cauſe others, in his 
Company, to drink the ame. 
4 That altho' his Father had given him a liberal 
4 Education, he had taken Ill Courſes, and been 


<« detained Priſoner in the Mar ſhal ſea in Southwark, 


cc and in the publick Priſons of — Orleans 
and other Places; from whence his ſaid Father 
« had releaſed him: And that notwithſtanding, he 
< fell to his Debanched and Villainous Courſes 
& again. Whereupon, his Father Signifying his 
< Intentions to diſinherit him, and ſettle his 


« Eſtate upon John Stansfield his Second Son: 
| | The 
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4 The ſaid Phillip Standgeld did declare he would 
cc Cut his Father's Throat: Particularly, That up- 
« gn the If, 24 or 34; or one or other of the Days 
« of the Months of January, February, March, 
cc and Remanant Months of the Year 1687; at 
« Milns aforeſaid. And upon the 1/, 24 or 3d; 
cc gr one or other of the Days of the Months o 

cc Fanuary, February, March, and Remanant 
&« Months of the Year of God 1683, 1684, and 
cc 1685. At Bruſſels, Breda, and other Places in 
2 and Flanders, and in Priſons where he 
&« was detained in London and Southwark : He did 
4 moſt Wickedly and Unnaturally Rail upon, A- 
& buſe, and Curſe the faid Sir James Stansfield his 
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« Parent; praying the Devil might take him, the ſhed with 


© to Scotand, he would be avenged upon him, &c. 
&« And that his Mother Recovering out of a Swoon 
« and ſaying, Philip you will ſhortly want your 
4 Mother; which will be a gentle Viſitation to 
« Sir James your Father: He anſwered, By my 
c“ Soul my Father ſhall be Dead before you Mother. 
& That upon the 1f, 24 or 34; or one or other 
* of the Days of the Months of January, Fe . 
— G en . 8. werent 1 the Lear of 

1 I, 82, 83, and 1 ears, Or one 
© or other of them; He did attempt to Aſſaſſinate 
4 his Father, by purſuing him in the Hi WAY 
Cc. and firing Piſtols upon him: Which the 
& ſaid Sir James his Father had declared to ſeve- 
& ral Perſons of Honour in his Life-time. 


* And that upon the Day of November The murder- 
© laſt, the ſaid Sir James Stansfield, coming from ing any one 


& Devil Rive him; and that if he had a Sword he 1 


cc would Run it through him: And if ever he came 
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« Edinburgh to his Houſe at New- Milns, and go- under ones 


«ing into his Chamber to reſt about Ten a Clock Protection, is 
puniſh'd as 


© at Night, and being alone in the Room, under 
© the Credit, Truſt and Aſſurance of the ſaid 
Philip his Son; and his own Servants within 
his Family: The ſaid Philip did conſult with 
one George Tomſon and divers other Perſons how 
& to murder him: And that accordingly, they 
* did murder and ſtrangle him in his Bed-Cham- 
S ber; and in the Dead of the Night a 

rom 
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© from the ſaid Room, and threw him into a Wa- 
© ter near the Houſe. That the next Morning 
< when the Body was found, ghe ſaid Philip cau- 
© ſed it to be buried in haſt, ahd refuſed to ſtay 
< *till his Friends and Phyſitians view'd it. That 
the Body being taken up again by Authority, 
© and inſpected by Surgeons, it appeared to have 
c been ſtrangled and not AA, And that his 
< neareſt Relations being required to lift the Corps 
into the Coffin after it had been inſpected; up- 
on the ſaid Philip Standsfield touching of it (ac- 


cording to God's uſual Method of diſcovering 


< Murder, {or the Framer of the Indiftment) it 
* bled afreſh upon the ſaid Philip, and that there- 
upon he let the Body fall, and fled from it in 
© the greateſt Conſternation; crying Lord have 
| « Mercy upon me. 
Crimesof a © And that the ſaid Philip being found by an 
Gifferent Na- cc A ſſize to be Actor, Art and Part of the aforeſaid 
2 may be « Crimes, or one other of them: He ought to 
— one in- d be puniſhed, for the Treaſonable Crimes above 
« ſpecified, with Forfaulture of Life, Lands and 
* Goods : And for the other Crimes above menti- 
< oned Capitally, and with the Pains of Death and 
« Confiſcation of Moveables; to the Terror and 
« Examples of others, &c. | 
Page 824. The Pannels, Procurators, s. e. The Priſoners 
The Priſoner's Council, produced two Warrants of Privy-Coun- 
Council pro- cil, commanding them to compere and plead the 
duce their Pannels Defence. 8 | 
Warrant © Fir Patrick Hume alleg'd in the Priſoner's De- 


appear for fence, that as to the drinking Confuſion to the King 


him. X g 
TD . it was an improbable Calumny, he having upon 
all Occaſions teſtified his Loyalty ; particularly. in 


— Monmouth's Rebellion, when he enter'd himſelf a a 


Voluntier in the Earl of Dunbarton's Regiment; 
where he continued 'till the Rebels were defeated. 
He denies that the Priſoner had been guilty of 
any notorious Crimes abroad as had been ſuggeſt- 
or was impriſoned on ſuch an Account. | 

t he could not conceive any Diſpleaſure a- 
gainſt his Father for ſettling his Eſtate on his Se- 
cond Son, becauſe he knew not of it till after his 


That 


Corpus ovius & 
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That as to the pretended Curſes and Imprecati- 
ons he is ſaid to have uſed againſt his Father; ſuch 
of them as were laid to be done out of Scotland, he 
could not be puniſhed for by the Laws of Scorland. 

As to thoſe laid to be before March 1685, they 
were pardoned by the Act of Indemnity. 

That as to any pretended Railing or Carſing 
ſince that time; they being Injuries alledg'd to be 
done to the Father, they ought to be taken to be 
remitted by him; inſomuch as he did not proſe- 
cute him for them in his Life-time : And if the 
Priſoner was guilty of them it appear'd, his Father 
either diſſembled his Knowledge of them or had 
"* them by; becauſe by a Letter dated in June 

ſt, he entruſted him with the Receipt of his 
Rents and the Management of his Affairs; and ſub- 
ſcrib'd himſelf his loving Father: So that all for- 
mer Differences (if any were) betwixt them, were 
accomm 

That as to the Statute in Relation to Murder 
under Truſt, which is declared to be puniſhable as 
Treaſon: The Father could not be ſaid to be under 
Truſt or Aſſurance of the Son, as a Traveller was 
under the Protection of his Hoſt in an Inn. And 
that in the Caſe of Mr. James Oliphant in the Year 
1665, The Lord of Seſſion found, that a Son's kil- 
ling his Mother, was not Murder under Truſt, and 
ſo not paniſhable by that Statute as Treaſon. 

That the Circumſtances from whence it was 
inforc'd he was the Occaſion of his Father's 
Death, were very remote and uncertain; particu- 
3 of his having threatned his Father's 


As to his firing Piſtols at his Father in 1683 and 


1684, it might be prov'd there was an entire 


Friendſhip between him and his Father at that 
Time: But if thoſe Facts were true, as they had 
been pardoned by the Act of Indemnity, ſo they 


could not be made uſe of as Inſtruments now, to 


infer him guilty of this Murder. 

That as to the Corps bleeding when the Priſoner 
tonch'd it, it was a ſuperſtitious Obſervation, 
founded neither upon Law or Reaſon : Andquotes 

Mortheus de Criminibus to be yd the 
mo 
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fame Opinion: And fays, the Bleeding was occa- al 
ſioned by the moving of the Body, and the Inciſion 2 
the Surgeons had made; and that other People de 
touching the Body at the ſame Time, it could no th 
more be aſcribed to the Priſoner than to them. lar 
That the other Circumſtances laid in the In- te 
dictment were but idle Stories, for that it could tt 
be prov'd the Priſoner went to Bed in his own ne 
Chamber that Night his Father was murdered, v 
and did not ſtir out of his Bed 'till call'd up by his of 
K Father's Servant next Morning. th 
That in Capital Crimes, where the Accuſation 47 
is founded as in this, upon remote and uncertain 'F de 
Con jectures; the Perſon accuſed may not be found 
guilty on Preſumptions. | | of 
Laftly, That thoſe Preſumptions were over-bal- fo 
lanced by Preſumptions on the other Side : And tu 
that it was rather to be preſum'd, the Father threw ſir 
himſelf into the Water, becauſe it was notoriouſly WM he 
known, that he was ſubje& to Melancholly, and WM vi 
had before attempted to throw himſelf out of a de 
Window; and was obſerved to be more than or- fil 
dinarily melancholly the laſt Time he went home ce 


Page 826, from Exdinburgh. Or if he was murdered, it could na 
not be preſum'd the Priſoner ſhould break through ſo 
all the Reſtraints and Ties of Nature, when it 


might be prov'd there was an entire Friendſhip T6 
between them. And further, after it was ſurmi- ſw 
ſed that his Father was murdered, if he had been in 
Conſcious to himſelf of being concerned in it he W 
would certainly have fled; but on the contrary, Tl 
on the firſt Rumour of it, he immediately went to on 


Edinburgh; and being told ſeveral Days after that in 
he was ſuſpected to have a hand in it, he ſurrendred pe 


himſelf to Priſon, that he might undergo the he 
ſtricteſt and ſevereſt Tryal; which alone was ſuf- ni! 
ficient to take off the Preſamptions urged againſt De 
him, and convince the World of the Priſoner's th 
His . * Innocence. 9 10 F322 ' 
8 His Majeſty's Advocate reply d, That the drink- Fa 
plics. ing or wiſhing Confuſion to His Majeſty (which an 
Fact was not expreſly controverted) did clearly Py 


infer Treaſon, and came within the Intention of Re 
the Act. All Speeches in Diſdaia and * wi 


PHILIP S TAN DSI EI p. eAy. 1688. 
of his Majeſty (as this was) being by that Act 


made ſo. And altho' the Priſoner having engag'd 
voluntarily in His Majeſty's Service; it was urged 
that theſe Words could not be ſpoken deliberately 
and maliciouſly, yet they being prov'd to be reit- 


terated, and the Priſoner forcing others to drink 


the ſame Health; the Crime once committed could 
not be wiped off by any Speeches or Actions after- 
wards, and that the Priſoner had à due Senſe 
of the Importance of the Words, having conjur'd 
the Company to Secreſy; and threatned to Beat 
2 Brain them that ſhould diſcover what they had 
one. 5 
And whereas it is ſaid that Crimes comitted out 


of the Kingdom are not cognizable here, itis an- 


ſwered ; that Crimes committed againſt the Na- 
ture or the Law of Nations, as Treaſon and Cur- 
ſing of Parents are triable by the Courts of Juſtice 
here wherever they are committed : But they ha- 
ving produc'd no Proof (Viva Voce) of what was 
done abroad, His Majeſty's Advocate did not in- 
ſiſt upon them as diſtin&t Crimes, but as Eviden- 
ces of the Priſoner's habitual Debauchery, and un- 
natural Malice againſt his Father, for a Tract of 
ſo many Years. eee mene 

Whereas it is ſaid all Crimes before the, Year 
1685, are pardoned by the Indemnity, It is an- 
ſwered, The Crime of Curſing of Parents was not 


included in a general Act of Indemnity; for the 


Words of the Act againſt Curſers of Parents bein 
That the Curſers of Parents ſhall be os to Death wit 
out More. There required a ſpecial-Remiſſion 
in the Act of Indemnity, eſpecially where ptivate 
Perſons are more intereſted than the Pablick,. as 
here the Parent is: And alſo for that the Indem- 
nity extended only to thoſe who were under the 
Degree of an Heretor, Modſetter, or Burgeſs, which 
the Priſoner could not pretend to be. 

And as the Crime is faid to be remitted by t 
Father becauſe he ſeem'd to be reconciled, It is 


anſwer'd, that in Crimes atrocious and where the 


Pablick is concern'd, even an expreſs Diſcharge or 

Releaſe from the injured Party, could not diſpenſe 

with the Paniſhmeat : 2 that a Father — 
| 2 
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his Son to call in for Chamberlain Accounts, with⸗ 
out impowering him to diſcharge the ſame, was 
no Evidence of Confidence in his Son, much leſs 
remitting of his Crime. | 

Altho' it is ſaid, The Son threatning to cut his 
Father's Throat was but a remote Circumſtance, 
and that it could not be concluded from thence that 
he had actually murdered him; yet he thought it 
ſuch a Circumſtance, that unleſs the Priſoner could 
ſhew that ſome other Perfon kill'd him, he muſt 
be reputed the Murderer. 

Here the King's Advocate opened the Evidence, 
and then went on. That as to the Body bleeding, 
altho* ſeveral Perſons touch'd it, none of their 
Hands were beſmeared with Blood but the Priſon- 
er's; and that the Body having lain Two Days in 
the Grave in a cold Seaſon, the Blood muſt natu- 


rally be congeal'd. That the tifting about the Bo- 


Page 829. 


dy, and even the Inciſion that was made, cauſing 
no ſuch Effuſion before but only of ſome Wa- 
ter or Gore, and ſhould upon the Priſoner's firſt *' 
touching it fall a bleeding afreſh; he muſt aſcribe * 
it to the wonderful Providence of God who in this 
manner diſcovers Murder; eſpecially ſince no na- 
tural Reaſon could be aſlign'd for it: And that the 
horrible Impreſſions ir made on the Priſoner, not- 
withſtanding his Reſolution to the contrary, might 
be urgd as another Argument of his Guilt. 
Altho' it was alleged that Capital Puniſhment 
cannot be infer'd from Conjectures, but from clear 
and poſitive Teſtimonies: He affirmed that a 
Complication and Conjunction of ſo many Circum- 
ſtances, tho' none of them per ſe was ſufficient, 
yet — og of them join'd, induced a greater Cer- 
tain Two pofitive Witneſſes of the Fact, 
r 3 might be impos'd upon; but where the 
Proof ariſes from the Nature of the Thing it is 
ſure, becauſe it is always the ſame and admits of no 
Variation. | , 
And whereas it was urg'd that the Priſoner could 
not be preſum'd to be guilty of a Thing fo unnatu- 
ral, it was anſwer'd, Fact being ſo ſtrongly 


 evinc'd, this did bat conclude the greater On. ; 
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And that altho' Sir James Sand geld was melan- 
» cholly and frantick in the Year 1679, Yet, he was 

known to have recovered his Health, and to be of 
a compos'd, ſedate Temper of Mind for ſeveral 
Years paſt, and ſo capable of Bufineſs as to be en- 
truſted by the wiſeſt Men in the Kingdom; nor at 
the Time of his mo — — — or return - 
ing Frenzy upon him: Beſides, it a ng plain- 
Iy chat he io 4 — Oy it could —— umed 
that he afterwards walk'd out and drowned him- 
{elf. And as to the Priſoner's ſurrendring himſelf, 
it was indeed ſuitable to the reſt of his Impudence, 
and he might imagine by that means to make the 
World believe he was innocent. 
To this Reply of His —_—y Advocate, Sir 
David Thoirs, Council for t iſoner, rejoins. 

That as to the treaſonable Expreſſions aboveſaid, 
beſides the Anſwers that had been already given; 
it appear'd, the Plantiff was ſurpriz'd into thoſe 
raſh Expreſſions by his conjuring the Perſons pre- 
fent to Secrecy, and that ſuch unadvisd Expreſſions 
were never to be laid hold on, ſo as to infer a Ca- 
pital Puniſhment, where the Party accuſed there- 
of was not otherwiſe ſuſpeRed of Diſloyalty. 

As to the Crimes committed abroad, ſince His 
Majeſty's Advocatedid not inſiſt upon them, there 
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required no further Anſwer : Otherwiſe, it would 


be ſtrange that one and the ſame Crime ſhould be 
ſubje& to the Puniſhment of ſeveral Iuriſdictions, 
where the Puniſhment of the ſaid Crimes are dif- 
ferent. And, fince my Lord Advocate had no Proof 
of thoſe pretended Crimes but by Certificates and 
Affidavits, they could not be inſiſted on becauſe 
they were not inſerted in the Libel, or given out 
to the Priſoner; and all Crimes were to be prov'd 
Teftibus, non Teftimoniis : And if the Cuſtom of 
Affidavits were once admitted, the Priſoner wou'd 
be depriv'd of the Advantage of croſs examining 
or objecting to the Credit of the Witneſs. 

iry, for by ken Murders, Robberies, and agg. 
nity, for by it ers, i | 
ters, are expreſly : andall other Crimes 
committed againſt His Majeſty and the Laws of the 
— : And that a Pardon js to be taken in the 
moſt ample and beneficial Senſe for the Subject, 
and not to be reſtrained, D 3 


That | 
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That the Priſoner having no viſible Fortune at 


that Time, his Quality did not come within the 


Exception of that AR; and to the other part of the 
Reply, they inſiſted as before, That all pretence 
of private Injury was taken away by the offended 
Party's diſſembling the Wrong done him, or at 
leaſt by his Death : And that here the Father being 
reconciled, and remitting the Injury, the Pablick 
ought not to take Notice of it; the Act being in- 


tended in favour of Parents, and never executed 
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but at their inſtance. As to the alleg'd habitual 
Curſing and Swearing it was deny'd; however, 
the Act of Indemnity had pardoned it: And be- 
ſides, the particular Acts ought to have been laid 
in the Indictment. | 
As to the Circumſtances urged by my Lord Advo- 
cate, from whence he would infer the Priſoner guil- 
ty, they were but falacious and not at all concluſive. 
As to the Miniſter's hearing a Whiſpering and 
Noiſe, whereby he was terrified : His Terrour 
had put him in ſuch Confuſion, as probably ren- 
der'd him uncapable of obſerving or judging of what 
happened. That as to the Body's floating, it might 
be occafion'd by a great Coat of thick Cloath 
which the deceaſed had about him : And as to 
there being no Water in the Body when the Sur- 
eons Examin'd it, it might probably have run out 
fore; the Body having been ſeveral times ſtirr'd 
before that time: Beſides, Albeit a Man who is un- 
willingly drowned, by his endeavouring to breath 
as long as he can may ſack in much Water : 
Yet, when a Man drowns himſelf, he may be ſu 
poſed to hold his Breath for the quicker Diſpatc 
and his keeping his Breath might occaſion the Bo- 
dy to float, and prevent the Water coming in. 
That the great Collar about the Deceaſed's Neck, 
and which he was pull'd out by, ſoon after he was 
dead, had bruis'd his Neck and occafion'd the con- 
ald Blood there: And that the Ice being un- 
= 17 80 the 8 * —— Place where = 
y lay (tho' very thin) made it apparent that 
the Deceaſed jumped in. 
That as to the Opinions of the Phyſitians and 


Surgeons, they were founded upon the Report of 


One or Two Surgeons, on whoſe Skill or Igno- 
rance that Matter depended. But 


<< a 
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But whatever the Pre ſumptions were of the De- 
ceaſed's being murder'd they could could not af- 
fe the Priſoner, unleſs it had appeared that he 


was concerned in it. 
As to what was ſuggeſted of the Priſoner's vici- 


593 


ous Life, it onght not to be inſiſted on, not being 


laid in the Indictment. And, for his having threat- 

ned to cut this or that Man's Throat, that was not 

ſufficient to put the Priſoner upon proving who 
did this Murder, without other Circumſtances: 

And the Evidence of the Mother and the other 

Son was not to be regarded, for that Sir James ap- 

prehended they defign'd Miſchief againſt him, and 
were induced to give a partial Evidence againſt the 

Priſoner to clear themſelves from Suſpicion. 

As to the bleeding of the Corps he inſiſted on 
the Anſwer that had been given to it before and ad- 
ded, that tho” the Priſoner had aſſiſted to lift the 
Body before the Incifion was made, it did not bleed 
upon his touching it then; and that it happen'd to 
do ſo now only by his preſſing the Part where the 
Inciſion had been made: And, that the Priſoner's 
appearing ſurpriz d at the Sight of his Father's 
Blood, was to be attributed to natural Affection 
and filial Piety rather than be made a Preſumption 
of his Guilt. Sir Patrick Hume added in behalf 
of the Priſoner, That, as to the treaſonable Health, 
it could be prov'd that the Priſonerwas then drunk. 

As to the Act of Indemnity, it extended to all 
Crimes bat the Arch-Biſhop's Murder, which be- 
ing only excepted, all others muſt be intended to 
be pardon'd. 

d, as tothe Priſoners having threatned to cut 
Throats when in a Paſſion, the Argument might 
be retorted; for tho' he threatn'd, nothing follow- 
ed, and ſo his Threatnings were but Verba jact antia. 

That, as to the Citation out of Matters of a 
Perſon's being puniſhed with Death upon Pre- 


. er : The Caſe there mentioned, was of a. 
Per 


on who was apprehended in the Place where 


the Murder was committed, with a bloody Sword 


of the Size of the Wound, and, who was found in 
great Terror endeavouring to eſcape, which were 
Circumſtances that could admit of no other Con- 
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ſtruction; but, that nothing of this ſort could be 


etended in this Caſe. The Court having conſi- 
the Indictment, directed the Aſſize (or Jury) 

as to the Points of Law contained in it. 1. That 
drinking Confuſion to the King was Treaſon. 
2. That Curſing his Father as laid in the Indict- 
ment, was puniſhable with Death: And, that the 
Act of Indemnity would not avail the Priſoner, it 
— being deſign'd to extend to thoſe of his Qua- 

— 
That, as to his Father's Murder, preſumptive 
Proof was legal Proof; whereupon the Priſoner 
might he puniſh'd withDeath : Bat, whether the 
Preſumptions here were ſufficient was left to the 
Aſſize (or Jury) to conſider of, alſo, the Priſoner 
ſhould be admitted to produce Witneſſes of his 
Father's Melancholly the Day before his Death, 
which the Jury were likewiſe to conſider of : But, 
the Court rejected the other parts of the Priſoner's 
ce as not material. 

Then the Court adjourned *till two a Clock the 
next Day, and the Aſſize and Witneſſes were or- 


dered to attend again at that Time, in Pain of 


200 Marks a Piece for their Neglect. 
| Edinburgh the 7th, Feb. 1688. 
The jury con- The Court being met, and the Aſſize (conſiſting 
fiſts of Fifreen of Fifteen Merchants and Tradeſmen ) being Sworn 
without any Challenge or Exception toany of them, 
His Majeſty's Advocate produc'd his Witneſſes, 
Robertfon's E— TFohn ſon, Servant to the Deceaſed, aged 


vidence of the Twenty Four Years, unmarried, purg'd of Ma- 


Priſoner's lice, Prejudice, Hatred, Ill Will and Partial Coun- 


| cil, and ſolemnly Sworn, depos'd, That, he 
| Fukon to the aw the Priſoner a little before Harveſt laſt in 


. the Kitchin at Nem-Milns, drink, Confuſion to 
the Pope, Antichriſt, the Chancellor and the King, 
and commanded the Deponent to drink it on his 
Knees, and that the Priſoner was not drunk at that 


- Time: And, that the Deponent ſay ing it was Trea- 


fon, the Priſoner anſwer'd, Ye Dog, What are 
you concerned, Ye do not underſtand to whom 


ye ſpeak. | | 
Agnes Bruce to es Bruce depos'd, that a little before Har- 
the lame pur- veſt laſt in the Kitchin at New-444ns, ſhe ſaw the 
2 Priſoner 


to his Lady's Cham 
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Priſoner drink Confuſion to the Pope and the 
King, and made Samuel Spofforth drink the ſame 
on his Knees; and it being talked of in the Houſe 
about a Week after, he faid to this Deponent, God 
damn him, if he knew whodivulg'd it, he would be 
their Death. | 

Samuel Spofforth, Servant to the Deceaſed, de- 
pos'd to the ſame Effect. 


John Robertſon aforeſaid, further depos'd, that Loh, E- 


, : vid of his 
fince Harveſt laſt he heard the Priſoner wiſh the Carfing 


Father. 


Devil might take his Father. And at another Time, 
the Deponent telling the Priſoner he was going to 
ſach a Place with his Father, he pray'd the Devil 
mightlet none of them come back, either Horſe or 
Man. And on other Occaſions he had heard the 
Priſoner fay of his Father, the Devil damm hi 
the Devil Rive him, &c. and faid, his Father girn' 
upon him like a Sheep's- Head in a Tongs. 

William Scot, depos 
wiſh the Devil might take his Father. 

Agnes Bruce aboveſaid, further depos'd, That 
ſhe had often heard the Priſoner Vow, and Swear 
he would kill any Perſon that offended him. That 
he convers'd much with Janet Johnſton, George 
Tomſon and his Wife (charged with being concern- 
ed in this Murder) and us'd after Supper at his 
Father's to go to theſe Perſons. That ſhe has fre- 
quently heard the Priſoner Curſe his Father, and 
expreſs his Hatred and Abhorrence of him, and 
ſay, he had hated his Father theſe Seven Years; and 
this in his Mother's Preſence. That, the Friday 
before Sir Fames's Death, Janet Fohnfton was a con- 
ſiderable Time with the Priſoner in his Chamber. 
That ſhe, thought Sir James not ſo merry as uſual 
the Night before his Death. That, on the Sarur- 
day Night when Sir _ came home, he went 

r, where he did not ſtay a 
Quarter of an Hour; and that his Lady fell a quar- 
relling with him for going to another Houſe before 
he tame there. That, the next Morning when 


Sir James was miſs'd, the Deponent went into his 


Chamber to make a Fire, and found the Bed in bet- 
ter Order than uſual, and the Candle at the Bed's 
Feet, which uſed to be at the Head. That, the 
| 8 Deponent 


d, He heard the Priſoner 
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Page 832. 


Bruce's Fvi- 

dence of his 
Curfing his 
Father, We, 


Page 033: 
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nent deſiring the Body might be brought uß 


ner's Behvai- to the Chamber, the Priſoner anſwer'd, it ſhould ; | 
finding not enter there, for he had died more like a Beaſt || 


than a Man; and that it was brought to a Cellar ? 
within the Cloſe, where was very little Light. That 
ſhe heard the Priſoner cry and lament when his Fa- 
ther's Body was found, but ſaw no Tears. That © 
he would have forc'd his Father's Chamber-Door o- 
pen, but the Key being found he enter'd, and took 
the Gold and Money out of his Pocket, and then 
ſearch'd the Cabinet; that, within an Hour after his 
Father was brought from the Water he got the 
Buckles of his Shoes and put them in his own. 
That, a ſhort Time before Sir James died, his La- 
dy having fallen iato a Swoon, and afterwards tel- 
ling the Priſoner he was like in a ſhort Time to 
loſe his Mother, he anſwer'd in the Deponent's 
hearing, that his Father ſhould be dead firſt. That 
Two Nights after Sir James's Death, the Lady told 
this Deponent that ſhe heard the Priſoner had 
Vow'd his Brother's Death, and little leſs as to his 
Father, upon his hearing Sir James was about to 
ſettle his Eſtate upon his Brother: And, that the 
Lady renewed the ſame Expreſſion to this Depo- 
nent at Edinburgh, and added, What if they 
ſhould put her Bairn in Priſon ! | 
Jon Shard, Servant to the Deceas'd, depos'd, 
That, a little after the Priſoner's Marriage, he 
heard him complain his Father dealt too narrowly 
with him, being then married: And ſaid, if he 
knew his Father would give his Eſtate to his Bro- 
ther John he would cut his Throat (meaning his 
Father's Throat as the Deponent underſtood it) 
That, the Deponent was with Sir James in his 
Chamber at Edinburgh, the Night before he died: 
That he was reading a Sermon and appeared very 
fad; and ſaid to the Deponent, I have no Com- 
fort in my Wife or Family, | 
Roderick Mackenzie, Advocate, depos'd, That, 
about Eight Days before Sir James's Death, the 
is Deponent obſerving him to be under ſome Con- 
cern, ask'd him what troubled him; and the De- 
ceas'd anſwer'd, he had no Satisfaction at home; 
That his Son was the greateſt Debauch upon m_ 
an 
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and what troubl'd him moſt was, he had twice at- 
tempted his Perſon. | 

Archibald Dunbar, Merchant, depos'd, That, Dunbar to the 
having met the Deceaſed at Cutler, and being with ſame Effec, 
him and ſome other Company in a Room, Sir 
James was diſcourſing of his Son's Undutifulneſs, 
and they heard a Shot at the outer Door, and ſoon 
after another; and ſome of the Company offering 
to go down, Sir James diſſwaded them, and faid, 
it might be he his diſtracted Son Philip; and they 
asking why he ſhould fear any Harm from him, 
he told them that as he was going to Lot hian Burn, 
he ſhot Two Piſtols at him, and that if he had not 
been better mounted than his Son he had kill'd 
him: And one ſaying, ſure there could not be Ball 
in them, Sir James ſaid he had too many Proofs 
of his Son's unnatural Behaviour to him. That, 

Sir James went not to Bed, but the Deponent fat 
p with him that Night, and convey'd him into 

inburgh. 

Mr. William Clerk, Advocate, depos'd, That, clerk depoſes, 
Sir James ordering him to draw a Settlement, in the Deceaſed 
order to diſpoſe of his Eſtate to his Son John; the told him his 
Deponent diſſwaded him from it, ſaving, his Son Son had fired 
Philip might be reclaimed : But, Sir James anſwer- 2 Piſtol ace 
ed, he had no Expectation of it, for when he was 
at the Lead Hills there was a Piſtol ſhot at him, 
CO = _ a7 — r 

Fo ell, Miniſter the Goſpel, d, Ben, : 
That the Day before Sir Fames died, he —— ö — 2 
nied him from Edinburgb to his Houſe at New count of what 
Milns; and both by the Way, and at Supper, his happened the 
Diſcourſe was Rational and Pertinent. That after Night Sir 
Supper, Sir James went with the Deponent to his Janes was 
Chamber, and ſtaid with him till Ten a Clock; Killd, Ve. 
and he diſcern'd nothing but a ſound Judgment in 
what he ſaid. 

That the Deponent awak'd in the Night, and 
heard a great din and confuſed noiſe of ſeveral 
Voices, and ſometimes of Perſons walking, which 
affrighted him, and put him upon bolting his Cham- 


ber Door faſter ; that he ſtill heard the Voices, but 


not ſo plain, till they came about to the Chamber 
Window, and then he heard the Yoice as high as 
before; 


r 


before; whereupon he roſe again, and would have 
look'd out of the Window, but could not open it ; 
That it look'd to the Garden and the Water, whi- : 
ther the Voices went on, till he heard no more. 
That he told the Women who came to light his 
Fire in the Morning, that he had reſted little, thro” 
the Din he heard; and that he was ſure there were 
evil Spirits about the Houſe that Night. That 
about an Hour after Day, the Priſoner came to the 
Deponent's Chamber, and ask'd, If Sir James had 
been there that Morning? and faid, he had been 
ſeeking him on the Bank of the Water, and imme- 
diately went down Stairs again. That the Depo- 
nent follow'd to ſee what he meant, and one came 
running, and ſaid, they had found Sir James lying 
in the Water; which io aſtoniſh'd the Deponent 
that he return'd trembling to his Chamber, and 
ſoon after took Horſe. ; 
Page $35. That the Deponent returning in the Evening, ad. 
| viſed the Priſoner to have the Corps view'd by hi 
Friends and Phyſicians ; but he went and baked 
Sir James that Night, without acquainting the De- 
wth or the honeſt Men of the Neighboure 


James Murehead, Surgeon, depos'd, That u th 
on the Priſoner's aſſiſting to lift Pe Body, oor 8 


it had been ſew'd up, and clean Linnen put on, it 

| darted out Bl rough the Linnen, from the 

4 | Left file of the Neck, which the Priſoner touch'd : 
| But that when the Deponent, and the other Sar- 

4 geon put on the Linnen, and ſtir'd and mov'd the 
| Head and Neck before, he ſaw no Blood at all. 

: | The _ Murehead and James Cranfurd, 
| Surgeons, further depos'd, that being order'd by 
| 


Sir John Dalrymple, his Majeſty's Advocate, to 
view the Corps, they obſerv'd the Face a little 
ſwell'd, &c. Upon whoſe Report, the Surgeons of 
Edinburgh gave their Qpinions as follows. | 
That whereas there was found a Swelling, and 
| Ive præternatural Redneſs in the Face, a large * 
| pinion that cuous Tumour, about three Inches broad, of a 
1 the Deceaſed dark red or black Colour, from one fide of the Lac 
was not rinx, round backwards to the other ſide thereof; 


drown'd. a large ſwelling betwixt the Chin and the my 
— 
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Scutiformis : The Jugular Veins, on both fides, ve- 
ry large and diſtended, and when Inciſion was 
made downwards, betwixt the Os hyoid and La- 
rinx, was obſerv'd a laxneſs, and diſtance between 
the Os _ and the Cartilago Scutiformis; Incifion 
was made croſs along the Tumor, it was found full of 
bruiſed Blood; the . likewiſe, when open d, 
yieldin a conſiderable quantity of Blood, eſpecially 
on the Left ſide, no Smell or Corruption appear- 
ing in any part of the Body. It is very probable 
theſe Parts have ſuffered ſome external Violence, 
which hath made them appear ſo far different from 
their natural Figure and Colour, and could not be 


cauſed by drowning ſimply. That the Breaſt and 
Belly being opened, and the Lungs found diſtend- 


ed, the Bronc hi full of Air, without any Water, 
nor any Water found in the Stomach or Inteſtines; 
a Body, when drown'd, being generally found to 
have much Water in it, with other Circumſtances 
of the Report conſider d, gave juſt ground to think 
he was not drown'd. , © 
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The College of Phyſicians at Edinburgh, 2 The College 


at the deſire of his Majeſty's Advocate, conſide 

the ſaid Report of the Surgeons, deliver'd their 
Opinions, that there was ſufficient Grounds to 
believe the ſaid Sir James Stansfield was Strangled 


and not Drown'd. 
Spurway depos'd, That about fix Weeks 


—— 
Opinion he 
Was firangled. 


Hump : 
before — of Sir James, he went to wait — 


on him, and finding him not ſo pleaſant as uſual, Deceaſed's 
the Deponent enquir'd the Reaſon of his Melan- Concern on 
choly ? and Sir James, with a great Sigh, wringing Account of 


his Hands, with Tears trickling down his Chee 


born his own Burthen without complaining to 
others; but he had a very wicked Family, and it 
was very ſad that a Man ſhould be deſtroyed by 
his own Bowels: That let him be never ſo ſparing 
at Home and Abroad, yet his Family at Home con- 
ſam'd him; and deſcended to ſeveral Particulars 


of extravagant Sams Monthly brought in, that 
kis Family had expended above what he allow'd 
them, which was very ſufficient. But what griev'd 


him moſt, was, That his youngeſt Son, whom — | 


his Family. 
anſwer'd, he had great Cauſe for it. That he had 


"0 
Page 837. had ſome comfortable Hopes of, and whom he had 
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ſettled his Eſtate upon, was debauch'd by his el- 
deſt Son, and ſeveral times, of late, came home 
Drunk as the other. 

That the Saturday Night Sir James dy'd, the De- 
ponent happening to come into the Houſe of one 
Marr, at New Milns, found Sir James, and Mr. 
Bell the Miniſter there, fitting by the Fire, they 
being lately come from Edinburgh. That he ap- 
8 Sir James had ſome Fear upon him, that 

did not go firſt to his own Houſe. That while 
the Deponent ſat with him, Sir James ſent Home 
to know if his Fire was kindled? and Word being 
brought him that it was, Sir James and the Mini- 
ſter went home. That the next Merning, the 
Deponent hearing Sir James was miſſing, was go- 
ing out his Door, and met the Priſoner, who ſaid 
to him, Lord! What ſhould be the Occaſion of 
this Man's Diſcontent, that he ſhould thus leave 
his Lodgings, and walk out ? To which the Depo- 
nent reply d, Do you wonder at his Diſcontent, 
who never gave him Content ? whereupon the Pri- 
ſoner turn d his Back upon him: However, the 


- Priſoner went up to Sir James's Houſe, but could 


not procure the Keys of the Garden. Then he ſent 
out ſome of Sir James's Servants, and his own, to 
look for him; and at length, William Bowman, 
one of the Deponent's Servants, found him in the 
River, a little Weſt of the Town. That the De- 
ponent went thither, and found the Corps floating 


on the Water, about _ Foot from the Rivers 


brink, lying on the Belly, with only a Coat and 
Waſtcoat looſe about him; that the Bank of the 
River was beaten to maſh with Feet, and the 
Ground very open and mellow, although it was a 
very hard froſty Morning. e 
That on the Monday ing, the Deponent 
aroſe about three or four a Clock, and ſaw great 
Lights at Sir James's Gates, and upon Inquirye 
found they were carrying Sir Fames's Corps to be 
buried at forum, and pretended it was by my 
Lord Advocate's Order. That on the Tueſday 
Night, the Deponent was call'd out of his Bed by 


. 


Gentlemen, 


Mr. Alexander Campbell, who, with two other 
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Gentlemen, and two Surgeons, came with an Or- 
der from my Lord Advocate, to take up the Body 
again; which they did, and carried it into the 

hurch, and there opened it: And that they 
found it in that Condition, as was above depoſed 
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by the Surgeons. And that the Corps bled on the Page $38. 


Priſoner's touching it, as is teſtified above. 


James Mitchel, Nephew to the Deceaſed, de - xitchel depoſes _ 


| 3 That about twenty Days before Sir Fames's the Priſoner 
eath, he heard the Priſoner ſay, That if his Fa- threatned 
ther diſpoſed of his Eſtate from him, he would bis Father's 


kill him, though he died in the Graſs Merret for it. Life. 


James Dick depos d, That as they were diſcour- 
ſing about the finding of the Body, the Priſoner 
ſaid he ſaw it before any of them. That the De- 
ponent ſaw the Body taken out of the Water, and 


went along with it, but obſerv'd no Water came 


from it. 

His Majeſty's Advocate deſir'd that James Thom- 
ſon, Son to George Thomſon, and Anna, Daughter 
to Janet Johnſtown, Spouſe to the ſaid James T hom- 
ſon, might be examin'd as Witneſſes againſt the 
Priſoner z but the Priſoner's Council oppoſed it, 
for that they were but Children, the Boy being 
about Thirteen, and the Girl about Ten Years of 
Age : Wherenpon the Court refuſed to admit 
them, but in regard the Jury defir'd it, they were 
permitted to declare what they knew, viz. 


Page 839; 


The ſaid James Thomſon declar'd, That Janet Two Chil- 
N came to George Thomſons (his Father's) Aren, one of 


ouſe, between Nine and Ten a Clock that Night Ten, che other 


Sir James was kill'd, and that the Priſoner came 
thither ſoon after. That the Declarant's Mo- 


ther order'd him to pore Bed, which was in 4. 


the ſame Room, and 


t him becauſe he did not , 


clare what 
hey knew of 


£0 preſently. That Anna Hark, the ſaid Janet's the Murder of 
ughter, came for her to give her Child Suck, the deceaſed. 


but that Janet ſtaid a conſiderable Time after, 
and whiſper'd with the ſaid George Thomſon. 
And the Declarant ſays farther, that he heard the 
Priſoner complain, that his Father would not give 
him Money, and pray'd the Devil might take his 
Father, and God damn his own Soul if he ſhould 
not make an End of his Father, and then all weul 


| 
| 


| Mothe 
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be his, and he would be kind to them. Declares 
Philip Stansfield and Janet Johnftown went away 
about Eleven a Clock, and ſoon after his Father 
and Mother came to Bed. But the Declarant per- 
ceiv'd his Father and Mother roſe afterwards in 
the Night, and went out of the Houſe, and ſtaid 
away an Hour and half, or two Hours. That his 
Mother came in firſt, that the Declarant pre- 
tended to be aſleep when they return'd,. and that 
he heard his Father ay, the Deed was done, and 
that the Priſoner guarded the Door with a drawn 
Sword and a bended Piſtol, and that he never 
thought a Man would have died ſo ſoon; and that 
they carried him out to the Water ſide, and tied 
a Stone about his Neck; and leaving him there 
they came back to the little Kiln, and conſider 

ifthey ſhould caſt him in the Water with the Stone 
about his Neck or not, and whether they ſhould 


caſt him in far, or near the ſide 3 and at length 


they return'd, and took away the Stone from 
about his Neck, and threw him in the Water : And 
his Father aid, he was afraid, for all that, that 
the Murder would come out. And his Mother 


ſaid, Hout Fool, there is no fear of that; it will 


be thought he has drown'd himſelf. Declares, that 
when Sir James was found in the Morning, his 
Mother ſaid to his Father, Riſe quickly, for if ye be 
found in your Bed, they will fay that yeha 


coat Sir James had on in the Water, being ſent to 
their Houſe, his Mother faid, ſhe was affrighted 
it, and defir'd his Father to ſend it away; that his 
r ſaid ſhe was afraid to ſtay in the Houſe in 
the Evening, and therefore went out with his Fa- 


ther, if he went out, ever ſince Sir James died, 


which ſhe did not uſe to do before. 


Anna Mark, Daughter to Janet Fohnſtomn, de- 


clar'd, That on the day Night Sir James was 
— r. Priſoner came to her Mother's Houſe 
and fent for George Thomſon and his Wife, an 

then ſent her to ſee if Sir James was come home ? 
and upon her bringing Word that Sir James was 
come, the Priſoner ran down to New Milns. That 
about Eleven a Clock the ſame Night, her Father 


ſent 


ve a Hand 
in the Murder. Declares, that the Coat and Waſt- 


| 
. 
FM 


ee r 


| mY —_— " 8 


p 
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ſent her to find her Mother, and that ſhe found 
her with the Priſoner, at George Thomſon's Houſe, 
but that her Mother did not come home till Two 
in the Morning. Whereupon her Father ſai 
Bitch, Whore, Where have you been ſo long? an 
ſhe anſwer d, Where · ever I have been, the Deed 
is done, and then went to Bed. And that her Mo- 
ther, ever after that, was afraid to be alone. 


Sir George Mackenzie ſumm'd up the Evidence, 


and made his Obſervations upon it, which con- 
tain'd little more than Sir John Dalrymple had 
taken Notice of before; fave, that Janet Fohn- 
ftown, ſo often mentioned, was the Priſoner's Con- 
cubine; and that ſhe being his Father's known Ene- 
my, he would hardly have frequented her Com- 


pany but upon ſo barbarous a Deſign. That the 
riſon 


er, ever ſince his Confinement, had liv'd ſo 
Impious and Diſſolute a Life, as ſhew'd he had no- 
thing to reſtrain him from committing the great- 
eſt Crimes. That his own Council ſeem'd to ac- 


knowledge the Proof to be nnanſwerable, having 
deſerted their Client, and left the Court before 


half the Evidence was given. 

Then his Majeſty's Advocate proteſted for an 
Aſſize of Error againſt the. Inqueſt, in Caſe they 
ſhould acquit the Priſoner. e 


But the Jury found the Priſoner Guilty of all The Priſoner 
of all the | 
Crimes laid in 
the Indict- 
ment. 


the Facts laid in the Inditment ; viz. Of Treaſon, 
Curſing his Father, and being Acceſſary to his Mur- 
der. Which Verdict was ſubſcribed by William 
Baillie, of Lamington, Chancellour, -z. e. Fore- 


man. | 
Then Sentence was paſs d upon him, as uſual in 
Caſes of High Treaſon, + - | 29075 


„ 


Sentence 
nounc'd, 
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Page 841. 


Page 842: 


- 


pro- 


129, The Tryal of the moſt Reverend Father 
_ in God, J. WILLIAM SAN CRO PPT, 
Lord eArchbiſhop of Canterbury; and 
of the Right Reverend Fathers in God, 
Dr. WIr iA LLiovp, Lord Biſhop 
of. St. Aſaph, Dr. Fxancis Turxex, 
Lord 'Biſbop of Ely, Dr. Joun Laxe, 
Lord Biſhop of Chicheſter, Dr. Tho- 
Mas KENN, Lord * of Bath and 
Wells, Dr. TyHomas WHITE, Lord 
Biſhop of Peterborough, and Sir Jo- 
NATHAN TxELAWNEY, Lord Biſhop 


of Briſtol. 


Die Veneris 15to Juni, Trin. 4 Jac. Il. 1688. B. R 


Mr. Juſtice Holloway, 
Mr. Juſtice Powell, 
Mr. uſtice Allybone. Pu 


Sir Robert Wright, Ld. Ch. Juſtice. 
dre 


Attorney mov'd, on behalf of the King, for 
— an Habeas Corpus, returnable immediate, directed 
of the to the Lieutenant of the Tower, to bring up my 
King*s Beach Lords the Biſhops, (which was granted.) | 
dy Heat About Eleven a Clock the ſame Day, Sir EA 
c ward Hales, the Lieutenant, return“ ' his Wri 
and brought my Lord Archbiſhop and Biſhops 
The Return, to Court. Then the Return was read, by which 
wherein is re- it appear'd their Lordſhips were committed ro the 
Cited the War- Tower, by Virtue of a Warrant under the Hands 


dent, Lord High Chancellour of England, Robert Ear 

by the Privy of . Lord Preſident of the Privy Coun- 
ci &c. Lords of his Majeſty's Privy Council. And 
in that Warrant it is expreſs d to be, Fr Contri- 
ving, Making, and Publiſhing, a Seditious Libel in 
Mriting, againſt his Majeſty and the TR 


o 


* 


ke Biſhops 7 being the firſt Day of the Term, Mr. 


= for their and Seals of George Lord Jefferies, Baron of _ | 


—_— 
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Att. Gen. When their Lordſhips appear'd be- 
fore the Council, they were not * give 
their Recognizances to appear here, and thereup- 
on they were committed to the Tower; and now 
come before the Court, upon this Return of the 
King's Writ of Habeas Cor pus. What we are now 
to offer to your Lordſhip is, The Officer of this 
Court has an Information againſt his Grace the 
Archbiſhop of Canterbury, and the reſt of my Lords 
the Biſhops, which we defire may be read to them; 
and pray that they may plead to it, according to 
the Courſe of the Court. + earl 

Sir Robert Sawyer. If it pleaſe your Lordſhip to 
ſpare us a Word for my Lords the Biſhops ?. +. 

Sol. Gen. We oppoſe. your ſpeaking any Thing, 
till the Information hath been read; it is Irregu- 
lar to move any Thing yet. 

Sir Robert Sawyer. Now is our proper Time, I 
move to diſcharge my Lords the Biſhops from 
their Commitment. If they are not legally Im- 
priſon'd, now they are before your Lordſhip. up- 
on this Writ, you will give us leave to move for 
their Diſcharge, before any Thing elſe. be ſaid to 


them, 


Sal. Gen. Theſe Gentlemen are very forward, 
but certainly they miſtake their Time. This is a 
Habeas Cor pres that's brought by the King, and not 
by the Prifoners, and therefore they are too 

till they ſee what the King has to fay to them. 
Serj. Pemberton. My Lord, If we are not here 
as Priſogers regularly before your Lordſhip, and 
are not h t in by the due Proceſs of the 
Court, then the King's Council or the Court have 


no Power to charge us with an Information; there- 


fore we beg that you will hear us to that in the 
firft place, Whether we are legally here before 


you ? a * a | 
Mr. Finch. My Lord, We ſay that it doth 
pear by this Return, that my Lords the Bilbops, 
are not here in Court, becauſe this Com- 
mitment of theirs, was not 2 legal Commitment ; 
And two — A we have to it, the one is, 
That the Perſons Committing, had no Authori 
to Commit; for the Return ſays, That it is 
AG E 2 | ' Virtue 
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Mr. Attorney 
prays the In- 
formation 
may be read. 
Page 730. 


The Biſhops 
Council moys 
they may be 
diſcharg'd be- 


fore it is read, 


they having 
been illegally 
Committed. 


Page 731. 
t. Becauſe the 
Return ſays 
they were 
committed by 


thoſe Lords 
have no Pow - 
er to commit 
but in Coun- 
cil. | 


2 — n *** 
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2. That a Peer we lay, 


cannot be 
commirred 
for a Miſde- 
meanor, but 
t to be 
ſerv'd with 


the uſual pro- 


ceſs of Sub- 
pena. 
Page 732. 
Page 733. 
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Virtue of a Warrant under the Hands of ſuch 
and ſi = being Lords of the Council : And they, 

ave no Authority to do this. The other 
Odjection is, That the Fact for which they are com- 
mitted, they ought not to be impriſon'd for. The 
Fact charg'd upon them is in the Nature of a Miſ- 
demeanor; and for ſuch a Fact, it is the Right of my 
Lords the Biſhops, as Peers of the Realm, to be 
ſerv'd with the uſual Proceſs of Subpæna, and not 
to be committed to Priſon. Theſe are the two Ob- 


jections we have to this Return, and this is the 


proper Time for us to make theſe Objections, be- 
re the King's Council can charge my Lords the 
Bi with an Information. 

Juſt. Alybone. I do not apprehend that the Ob- 
xftion you make, has any Weight in it. You ſay, 
theſe Lords were not legally Committed, becauſe 
they were Committed, ſays the Return, by ſuch 
and ſuch Lords of the Council, particularly named 


and it does not ſpecify them to be aſſembled in 


Council. Now, if my Lord Chief Juſtice do com- 
mit any Perſon, and ſet his Name to the 88 
he does not uſe to add to his Name; Lord Chie 
uſtice, bat he is known to be ſo without that 
ddition. And the Lords do not uſe to write 
themſelves Privy Connſellors, they are known to 
be ſo, as well as a Judge, who only writes his 
Name, without the addition of his Office. | 
Sir Rob. Sawyer, I do not take Exceptions to 
the Warrant, becauſe it is ſubſcribed by ſuch Lords, 
and they do not write themſelves Lords of the 
Council, they need not do that; and the Return 
has aver d that they are ſo. But the Return ought 
to have been, That it was by the Order of the Privy 
Council, and not by ſuch and ſuch particular Per- 
ſons, Lords of the Privy Council. So in the Caſe 
t by Mr. Juſtice Alybone, of a Commitment 
your Lordſhip, or any of the Judges, it muſt 
be return'd to be by fach a Warrant, by fuch a 
One, Chief Juſtice, for that ſhews the Authori 
of the Perſon Committing; and then yvar:Lord- 
ſhip's Name to it, indeed, is ſufficient, without 
the Addition. But if it does not appear: by the 
Return, that there was ſufficient Authority in the 


. Perſon 
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Perſon to Commit, your Lordſhip cannot take it 
, to be a legal Commitment. And ſure that which 
was ſaid by the King's Council, that your Lord- 
ſhip may Charge any one that you find here in 
Court, with an Indictment or Information, can- 
not be legal. 
Mr. Finch. There is a great difference between Page 734. 
2 Commitment made by a Judge, who is always 
1 ſo, and a Commitment by a Lord, or ſo many 
| Lords, by the Name of Lords of the Privy Council; 
| whodo not carry their Authority about with them, 
but are limitted to their Aſſembly in Council. 
Att. Gen. They would have my Lords the Bi- Page 73s. 
ſhops difcharg'd, becauſe there is not a Return of a Anſwer to the 
o0d Commitment, and that ſtands upon this pre- firſt Objecti- 
umption, That what is here ſaid to be done by all on, chat it is 
theſe Lord, at the end of whoſe Names this is ad- — | 
ded, Lords of the Privy Council, was done by them r C = 
out of Council, which I ſuppoſe your Lordſhips ment vas by 
will not preſume; but will take it, that they did the Lords out 
this as Lords of the Council, in Council; and no of Council. 
Man can ſay, but the Lords in Council can Com- . 
mit. ; 
Sol. Gen. You may as well preſume 2 War- 
rant made by my Lord Chief Juſtice, uſe it is 
— ſaid where he made it, that he did it in Scor- 
Mr. Pollexfen. I deny not but that the Council : 
may Commit ; but the Queſtion is, Whether this 
Return of their Commitment be right? Suppoſe 
there ſhould be a Return toan Habeas Corpus, that 
ſuch a one was committed by Sir Robert Wright, 
and three others by Name, Juſtices of this Court, 
for a Contempt; without faying that: it was done 
bs 22 would be an - *. For tho 
ey ower to commit for a tempt, yet | 
it muſt appear that it was done in — or it 8 736. 
cannot be a good Return: And I believe, if your 
Lordſhip thought fit to give us a ſhort Time, we 
| ſhould be able plainly to ſhew, that all the Returns 
of Commitments of this Nature, are faid to be 
Order of the Council Board, and never any of 
them naming the Lords; for that may be true, and 
yet not a legal Commitment, 
ond! 33>. E 3 L. 2 J. 


2332 * 5 
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Power of the 
Perſons com- 
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L. C. J. I have ſeen ſeveral Precedents of Com- 
mitments in this Form; and if you make no Ex- 
ception to the Warrant, you can make no Excep- 
tion to the Return, for that only ſets forth the 
Warrant. | | 

Mr. Pollexfen. The Commitment you are to 
judge of, is upon the Return; and ſuppoſing the 
Warrant to be Right and Good, yet the Return 


is not Legal. 
L. C F. If you would have our Opinions, let 
my Brothers declare theirs. 


= Powell. I think we ought to conſult Pre- 
ents, in a Caſe of this Weight and Nature; and 
truly, | will not take upon me to ſay, whether it 
be a good Return, or not a good Return, without 
looking into Precedents. | 

Juſt. A#ybore. When a Man that has Authority 
to Commit, does commit a Perſon to an inferior 
Officer, and that Officer has an Habeas Corpus 
brought to him, it is enough for him to return 
his Warrant, by which the Party is committed : 
And whatever he ſays by the bye, cannot have 
any influence one way or other, to alter the Na- 
tare of the Thing. Now, unleſs you will make 
every Man that is a Juſtice of the Peace, write 
his Name, and ftile himfelf Juſtice of the Peace, 
this muſt be a good Commitment. Every Com- 
mitment ſhall be preſum'd to be purſuant to the 
Power of the Perſon Committing; and this War- 
rant is retarn'd by the Officer, and I cannot but 
preſume that it is very well. | 

Juſt. Ho I ſee it is agreed on both ſides, 
that the Council have a Power to Commit, and 
the Commitment is here certified in the Words of 
the Warrant; arid the Lieutenant has made his 
Return, that they were Committed by Virtue of 
this Warrant, But you find fault with his Return, 
becauſe he does not ay the Warrant was made by 
the Lords of the Council, in Council. I do not 
fee but this is'a very good Return, and my Judg- 
ment is, That the Information ought to be Read. 

. . 'Fam of the ſame Opinion, I find no 
Fault the Warrant, nor with the Return. 


Att. Gow. 
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Att. Gen. We pray my Lord, the Informati- 

1 Lord, we oppoſe the Readit 
r. Hin y we a 

of it. We have another thing to offer, we — 

have the Opinion of the Court in, before this 

Information can be read. We ſay my Lords, the 

—_— t not to have been committed at all, 

and therefore when they now appear upon this 

Habeas Corpus, We ſay they were not legally Page 737. 

committed to Priſon, becauſe a Peer ought not to 

be committed to Priſon for Miſdemeanours. 

Mr. Art and I agree, That a Man that does If one does 

come into Court, if he does not come in by legal not come into 

Proceſs, he is not to be Charg'd with an Informa- Court by le- 

tion. Then, ſince We do agree in that Propofiti- $*! Proceſs he 

on, certainly we muft be heard to this Point, whe- er 1. 

ther we are here 2 I Proceſs before yon can © mobs + 

Charge us with this I | 


—_— - : ormation. _ _ 
tt, Gen. You take upon you to make me . But if he come 
gree to what you pleaſe; but this is that that I ſay, into Court by 
ifa Man comes in voluntarily upon any Retogni- legal Proceſs, 
zance, tho” he be not in Cuſtody; or if he comes he ſhall plead 
in upon any Proceſs, if the Court find him here, t any Infor- 
tho” that Proceſs be not for the Thing Charg'd in mation, tho? 
the Information, yet, the Court is ſo much in Poſ- — for ano- 
ſeſſion of the Perſon that he ſhall plead to any her Thing. 
Information; and that I do fay, and will ſtand by. 

Sol. Gen. If a Perſon be brought into Court by 
legal Proceſs, or upon any Contempt whatſoever 
by an Attachment or Warrant, or upen a Habeas 
Corpus, after a Commitment, being thas found in 
Court your Lordſhip may certainly Charge him 
with an Information. 

Mr. Finch. I fay he cannot, if the Proceſs be 
wholly illegal ; for he cannot be faid to be legally 
in Court. If a Peer be taken upon a Copras and is 
committed to the Marſbalſea, and is brought up 
upon a Habeas Corpus, I would fain know whe- 
ther you could declare againft him : Then is it nota 
proper Time now to make this a Queſtion, whether 
my — — were logally — before ons 
can lay any thing to their Charge by way 
formation ? For, if the Commitment be illegal it 

is a Void en if the Commitment 
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is Void, the Proceſs is Void, and then, my Lords 

| are not legally in Court. | 
Page 738. Serjeant Pemberton. My Lords, We ſay, that 
the Lords of the Council have illegally committed 
theſe Noble Perſons, who are Peers of the Realm, 
and ought to have the Privilege of their Peerage : 
Which is not to be committed for a Miſdemea- 
nour, and to be impriſon'd, eſpecially upon the 
VOY firſt Proceſs, any more than they may be in Caſe 
1 of a Debt. It is true, in the Caſe of Treaſon, Fe- 
Breach of the lony, or a Breach of the Peace, the Peers have 
Peace, a Peer not fuch a Privilege; but, for a Miſdemeanour, as 
may be com- Bis _ to be, they ought not to be commit- 
| mitred. ted : - therefore, we pray my Lords may be 


Page 739» Sir Robert er. It cannot be deny'd that all 
Informations whatever, unleſs ſuch as are for 
Breaches of the Peace; for which Surety of the 
Peace may be 1 are under the Controul of 
the Parliament Privilege. Now my Lord, I take 
it that the Privileges of Peers is in all Times the 
ſame with the Parliamentary Privilege in Parlia- 
ment Time, which reacheth to Informations as 
well as other Actions: My Lord Coke is expreſs in 
this Point. 4 Inst. 25. ; 
If that Objection ſhonld hold good, that every 
Information being contra pacem, that ſhould be a 
Breach of the Peace, Privilege will hold in no 
Information. | 
Att. Gen. Can any Man fay that a Libel does 
— _ Sureties of = _ * N 
740. ice Allybone. The Single Queſtion now is, 
— Whether or no. the Crime laid to the Charge of 
a Sedirrus my Lords the Biſhops, which is a ſeditions Libel, 
Libel deem'd be a Breach of the Peace. I confeſs, there is little of 
an _ N to be drawn from Forms of Indictment, 
Breach of the and I ſhall put no great Streſs upon the Words Vi 
— & arms, where the Fact will not come near to it: 
but, if a Commitment may enſue (as they ſeem to 
agree) wherever Surety of the Peace may be re- 
uired, nothing ſeems more plain to me, than 
that Surety of the Peace ſhould be required where 
there is 3 of Sedition in the Caſe. And 
wherever there is a ſeditious Act I cannot tell how 
; = GY to 
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to make any other Conſtruction of it, but that it 
is an actual Breach of the Peace. g 
Juſtice Powel. This is a matter of Great Conſe- Page 741. 
quence, all the Noble Peers of England are con- 
cern'd in it as to their Privilege, and therefore I | 
will not take upon me to deliver any Opinion, —_ 
before I have conſulted all the Books that may ; 
give me any Light in the Caſe. 
ie Holloway, Every Miſdemeanour is not 
a Breach of the Peace, but certainly there are 
ſome Miſdemeanours that are Breaches of the 
Peace : And, if here be ſuch a Miſdemeanour be- 
fore us, then it is acknowledged, that even in Par- 
liament Time, a Privilege Perſon may be commit- 
ted for it. For in Treaſon, Felony, and Breach 
of the Peace Privilege does not hold. I will not 
take upon me todetermin concerning the Privilege 
of the Peers, it is not of our Cognizance, nor do 
we determin whether this be ſuch a Libel as is 
Charg'din the Information, that will come in Que- 
ſtion another Time ; but certainly as this Caſe is, 
the Information ought to be Read, and my Lords 
ought to appear and plead to it. 
L. C. 7. We are all of us tender of the Privi- 
leges of the Peers. But, ſince there can come no 
Miſchief to the Privileges of the Peers by what is 
agreed on all Hands, I think I may very juſtly give 
my Opinion. Here the Queſtion is, Whether the 
Fact Charg'd in the Warrant be ſach a Miſdemea- RuPd that the 
nour as is a Breach of the Peace? And the Words Informatian 
of the Warrant (which is now upon Record) be- mould be 
ing ſuch as have been recited, I cannot but think Read. 
it is ſuch a Miſdemeanour as would have required 
Sureties of the Peace: And if Sureties were not 
given, a Commitment might follow, and there- 
fore think the Information muſt be read. 
Clerk Reads. Memorandum, That Sir Thomas 
 Powis Knight, Attourney General of our Lord the 
King, who for our faid Lord the King, in his Be- 
half, proſecutes, &c. 
Sol. Read it as it is in Latin. | 
; —_——— —_— iy torts We defire 
it may ead in Engliſh, for we do not under- 
ſtand Law Latin. 5 EN or 
| * 
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The Informs- Fol. No my Lords, the Biſhops are very learn- 


tion read in ed Men (we all know) pray read it in Latin. 
2. Then the Information was read in Latin. 

The Information ſets forth, That the King, out 
of his ſignal Clemency and gracious Intention to- 
wards his Subjects; by his Royal Prerogative on 
the 4th Day of April, in the Third Year of his 
Reign, did publiſh his Royal Declaration, Entitled, 
His Majeſty's Gracious Declaration to all his loving 
Subjefts for Liberty of Conſcience, [Then the De- 
The — — 1 _ - — 1 by 1 
— was] t it had always His Majeſty's Opi- 
berty of Con- nion that Conſcience ought not to be — 
Kience recired or People forc'd in Matters of meer Religion, 
That it was contrary to the Intereſt of Govern- 


uraging Strangers; and that it never ob- 
tained. the End. That His Majeſty therefore, had 
thought fit to iſſae forth this Declaration of Indul- 
making no Doubt of the Concurrence of the 


| Page 742. 


And firſt he declared, that he would protect and 
maintain the Clergy and other Members of the 
Charchof England, in the free Exerciſe of their Re- 
ligion, as by Law eſtabliſhed; and in the full En- 
joyment of all their Poſſeſſions: But, that the Ex- 
ecution of all manner of Penal Laws for NVon- 
Conformity in Religion ſhould be immediately ſuſ- 
pended. Provided, that ſuch Non-Conformifts meet 
with their Doors open, and preach nothing that 

ſhould tend to the Diſturbance of the Govern- 


neighbouring Juſtice of Peace. And that His Ma- 
jeſty might have the Benefit of the Service of all his 
Subjects: He farther declar'd, That neither the 
Teſt, or the Oaths of emacy or Allegiance 


any Perſon, on their Admiſſion into Offices, for 
the future: And did grant a free Pardon, to all 
thoſe who had committed any thing contrary to 


declare, That he wou'd maintain all his Subjects in 
their Properties and Poſſeſſions, as well of Church 
and Abby Lands, as in any other their Lands and 

| 12 Property 


ment by ſpoiling Trade, depopulating Countries, 
and ito . 


wo Houſes, of Parliament when they ſhould meet. 


ment: And ſignify their Place of Meeting to ſome . 


ſhould be requir'd to be taken, or ſubſcribed by 


the aid Penal Laws. he ht fit further to 
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Property whatſoever. And the Information fur- 
ther ſets forth, That on the 27th of April, in the 
4th Year of his Majeſty's Reign, he publiſh'd ano- 
ther Declaration, [which is recited in the In- 
formation.) the Purport whereof was, That ever 
fince his Majeſty had granted the aforeſaid Indul- 
gence, he had made it his principal Care to ſee it 
obſerv'd without Diſtinction; which his Majeſty 
was encourag'd to do, by the Multitudes of Ad- 
dreſſes he daily receiv'd from his Subjects of all 
Perſuaſions. That in purſuance of this great Work, 
he had been forc'd to make many Changes, both 
of Civil and Military Officers, throughout his Do- 
minions; not thinking any ought to be employ'd 
in his Service, who would not contribute towards 
the Peace and Greatneſs of his Country. And he 
conjar'd all his Subjects, to lay afide all private 
Animoſities, and groundleſs Jealouſies; and to 
chuſe ſuch Members of Parliament, as might do 
their part, to finiſh what he had begun; being re- 
ſolv'd to call a Parliament, which ſhould meet the 
following November, at fartheſt. 

And the Information farther ſets forth, That 
on the 4th of May, 1688, it was order'd by his 
Majeſty in Council, that the ſaid laſt mentioned 
Declaration, bearing Date the 27th of April laſt, 
(in which the firſt is recited) ſhould be read at 
the uſual Time of Divine Service, on the 2oth 
and 27th of the faid Month of May, in all Churches 
and Chappels, within the Cities of London and 


Weſtminfter, and ten Miles thereof. And upon 


The King's 

2d Declaratig 

on recited. 
Page 743. 
Page 744 


The KingAd- 
dreſſed by 
Diſſenters and 
others, on i 
ſuing his Dey 
claration of 


Indulgence. 


Order of 

Council for 
reading the 
Declaration 


in all Churches. 


the 3d and roth of June then next, in all other 


Churches and Chappels throughout the Kingdom. 
And that the Right Reverend the Biſhops, ſhould 
cauſe the ſaid Declaration to be ſent and diſtribu- 
ted throughout their ſeveral Dioceſſes, to be read 
accordingly. And that the ſaid Archbiſhop and Bi- 
ſhops, the 18th Day of May, in the ſ id 4th Year 
of his Majeſty's Reign, having conſpir d and con- 
ſulted among themſelves, to diminiſh the King's 
Power and Prer tive, / id falfly, unlawfully, 
maliciouſly, and ndalf iy, Make, Com 

and Write, a falſe, ſcan&foas, malicious, and ſe- 


And that the 
Biſhops 
ſhould diſtri- 
bute it. 


ditious Libel, under pretence of a Petition, in => | 


Words following. 
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The Biſhops 
rette 
* 


Label. 


18th Day of May, in the aid 4th Year of the King, 
10 
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The humble Petition of William Archbiſhop of 


Canterbury, and of divers of the Suffragan 
| Biſhops of that Province, (now preſent with him) 
in behalf of themſelves, and others of their ab- 
ſent Brethren, and of the Clergy of their reſpe- 
dive Dioceſſes. | 


Humbly ſheweth, | ; 
That the great Averſeneis they find in them- 
<« ſelves to the diſtributing and publiſhing in all 
ce their Churches, your Majeſty's late Declarati- 
4 on for Liberty of Conſcience, proceedeth nei- 
© ther from any want of Duty and Obedience to 
your Majeſty. Our Holy Mother the Church 
« of England, being both in her Principles and 
© in her conſtant Practices, unqueſtionably Loyal; 
& and having, to her great Honour, been more 
*© than once, publickly acknowledg'd to be ſo by 


* . © your Gracious Majeſty. Nor yet from any want 


of due Tenderneſs to Diſſenters; in relation 
© to whom, they are willing to come to ſuch a 
4 Temper as ſhall be thought fit, when that Mat- 
ter ſhall be ſettled in Parliament and Convoca- 
© tion. But among many other Conſiderations, 


< from this eſpecially, Becauſe that Declaration 


44 is founded upon ſuch a diſpenſing Power, as hath 
4 often been declared Illegal in Parliament; and 
< particularly in the Year 1662, and 1672, and 
© the beginning of your Majeſty's Reign. And 
is a Matter of fo great Moment and Conſe- 
4 quence to the whole Nation, both in Church 
& and State, that your Petitioners cannot in Pru- 
4 dence, Honour or Conſcience, ſo far make them- 
<« ſelves Parties to it, as the Diſtribution of it all 
& over the Nation, and the ſolemn Publication of 
& it, once and again, even in God's Houſe, and in 
= the Time of his Divine Service muſt amount to, 
©« in common and reaſonable Conſtruction. | 
Which ſaid Libel, the ſaid Archbiſhop and Bi- 
having reſpectively ſubſcribed, did, on the ſaid 


cauſe to be publiſh'd in the Preſence of our fa 


Lord the King; in manifeſt Contempt of his Ma 
Rats | 1 
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jeſty, and of the Laws of this Kingdom, to the 
evil Example of others, and againſt the King's 
Peace, &c. Whereupon the ſaid Attorney Gene- 
ral, in behalf of the King, prays Advice of the 
Court, and Proceſs of Law, to be made out againſt 
the ſaid Archbiſhop and Biſhops, to anſwer our 


faid Lord the King, and concerning the Premi- 


ſes, Cc d. T. 7 
ign' . Powis 
* " Williams: 


| Att. Gen. My Lord, We pray, that according Mr. Attorney 

to the Rules of the Court in fuch Caſes, my Lord prays the Bi- 

Archbiſhop, and my Lords the Biſhops, may plead _ may 
Imme- 


to the Information ? 


Mr. Finch. My Lord, with humble Submiſſion diately to the 


we ought to have Time to Imparl, and a Copy o 
the Information, that we may conſider what we 


Information. 
The Biſhops 


have to plead to it: And this which we deſire for that by the 
my Lords the Biſhops, is the Right and Privilege ancient Pra- 

of the Subject; for there may be many Defences, dice they 
that a Man may have to make to an Accuſation of ought to have 
this Nature, which it is impoſſible for him to an Impar. 


'know at the firſt hearing the Information read; at lance. 


leaſt to make uſe of, in ſuch a manner as the Law 
requires. For it may be, the Pleas which he has 
to plead, may be ſuch, as he has not Time to put 
into Form. And though the contrary may have 
been the Practice of later Times, yet you will not 
take that to be ſuch a Law, as is binding to all fu- 
ture Times. And we are ſure, the King's Council 
cannot ſhew that this was the ancient Practice, for 
that-is quite otherwiſe. WY 

Jaſt. Powel. Certainly, what they deſire for 
the Defendants is very reaſonable; for I take the 
Point to be only this, Whether a Man may be com- 
pelled, being in Cuſtody, to plead to an Informa- 


one . 75 

Juſt. Alh bone. If that hath not been the anci- 

ent Courſe, without exception, I am againſt it: 

I know no Reaſon, why my Lords the Biſho 

ſhould have any Thing New put upon them. 

the other fide, they muſt not expect to have the 
en Ig | ancient 


Page 746. 
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— Courſe of the Court declin'd in their 

Mr. Peleafen. My Lord, It is not my deſire 
that any Law ſhould be alter'd for any particular 
Caſe; and the Cour ſe of the Court, I know, is the 


| Law of the Court. But to make this Matter clear, 


Page 747. 


Page 748. 


I hambly pray, that you would pleaſe to give Or- 
der for the Search of old Preſidents, how the old 
Practice really hath been. Every Thing that has 
been done in hot Times, is not to be made a ſtand- 
ing Rule: If any ſuch Thing appear to have been 
done anciently, Iwill ſabmic. But if this, which 


is now urg d for the Coarſe of the Court, is no- 


thing but what the Zeal of the Times has intro- 


duc'd, ſurely it is not fit to be a conſtant Rule for 


the Courts to go by. Tis a Matter of great 


Weight, and! von will give us ſuch an Im- 


parlance, as if wre had this Day appear'd upon the 
— 4 Proceſs, which is an Imparlance till next 
erm. 
LC. There is a difference between this, and 
that other Caſe: If my Lords the Biſhops had ap- 
r'd upon Summons, they would have had an 
[mportance of Coark 3 but when they are brought 
op hither in Cuſtody, that alters the Caſe. But 
that we may not be. toa haſty in 2 Thing of this 


Nat tet the Clerk of the Court be conſalted 


with, that we may know what the true Courſe is. 
Serj. Pemberton. We would ſatisfy your Lord- 
fhip where the Diftintion really lieth. Where 
there has been an Opportunity for the Party to 
come in, as by Summons, or Szbpena, or the like, 
and he has ſlip'd his Opportunity, and ſo the King 
is delay d, there they uſe to put the Patty upon 
Preading preſentiy, when: he is taken on a Ci, 
and brought in Cuſtody. Bat when there was ne- 


ver any Sabpexa taken out, as the Caſe is here, ſo 
that the Party never had an Opportunity of Ren- 


dring himfetf, and Appearing to auſwer, according 
to the due Courſe - Law, an Imparlance never 


was deny d, or Time to plead. . 
L. C. J. What fay you, Sir Samuel Aftry ? 
Sir Sam. Aftry. I have been about a dozen Years 
in rhis Office, and when I came into the Office, : 
too 
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took my Inſtructions, in a great Meaſure, from 
Mr. Waterhouſe, an honeſt, intelligent Man; who 
fat in the Place where Mr. Harcourt does now, and 
had been in the Office fixty Years. And I ask'd him, 
What was the Courſe of the Court, in this Caſe 
that is now in queſtion? And he told me, That in pur if he 
all his Time and Experience, if a Man appear'd comes in Cu- 
_ — gs or was in 2 1 ap- ſtody, or on a 
r'd in propria Perſona, as a privile erſon, he Recognizance, 
bught to plead at the firſt Inſtance; if the Court, he mall plead 
upon particular Reaſons, do not give him Time. Preſcatly. 
Accordingly, : when Sir Robert Sawyer was Attor- 
ney General, it was the conſtant Practice; he knows 
it 15no new Thing. 
Sir Rob. Sawyer. Were they Informations upon Though there 


Miſdemeanours, and where no Proceſs w en has been no 
out firſt, to call the Party in? | previous Pro- 
Sir Sam. Aftry. Yes, ſeveral; where Proceſs ceſß. 
was never taken out. It has been often con Page 749; 


F confeſs; and Mr. 44 has always oppos' 
it, and mov'd againſt it, but it has been always 
rul'd againſt him. ä 
Sol. Gen. They make a mighty Stir about the 
Reaſonableneſs of the Thing: They ſay, How can 
it be believ'd, that the Law will not give a Man 
Time to make his Defence! And yet they agree, 
that if it were in a Caſe of, Life and Death, they In Capital 
muſt plead preſently. And may not an Argament Caſes a Man 
de drawn 4 fortiori, in the Caſe of a Miſdemea- Mall plead 
nour ? If I am. not to have Time when I plead for preſently. 
my Life, there is leſs Reaſon I ſhould have Time 
to anſwera Treſpaſs? But, my Lord, tis not the 
Reaſon that weighs in the Caſe tis the Courſe of 
the Court, which is the Law of the Court, that 
we are contending for. They would have an Im- 
lance till Michaelmas Term; can your Lord- 
ips think they ask what is reaſonable,. to have 
near ſix Months Time 127 * Not Guilty, to an 
Information for a Libel ? I ſuppoſe it is only their 
Lordſhips Council that deſire this Delay: I be- 
lieve they themſelves, would be glad to remove the 
Imputation, which would be beit done by a, Tryal. 
If they have a mind to juſtify themſelves, that is 


the 


rar ST: 


the readieſt Courſe for it; and they may do it pre- 
ſently, by pleading Not Guilty. 
If it were my own Caſe, I would defire to have 
it Try'd as ſpeedily as I could; and therefore, I 
pray they may plead immediately. | 
| Page 752. I. C. J. Here are two other Clerks of the Of- 


fice, Are you willing they ſhould be ask'd what 


the Practice has been? Mr. Harcourt, How long 
have you known the Practice of the Court in this 
Matter ? 3 | 
Mr. Harcourt. I have been Clerk in the Office 
about Seventeen or Eighteen Years: I cannot 
charge my Self with Particulars from the Time of 
my coming in; but for theſe Ten or Twelve Years 
paſt, it has been as Sir Samuel Aftry has declar d. 
L. C. J. What ſay you Mr. Sillyard, How long 
have you known the Crown-Office ? 


Mr. Sillyard. I have been a Clerk here about 


Thirty Years, but I have not fat as Clerk of the 
Rules, but a little Time. Since I have fat here, I 


have obſery'd it to be the Practice, that one that 


comes in Cuſtody, ſhould plead immediately. 
Page 753, L. CJ. Well, Gentlemen, Have you done on 


either fide? = ke od 
Serj. Pemberton. If your Lordſhip will give us 


Time till to Morrow Morning, we will come hi- 
r 


ther by Rule of Court, and bring ſome Certifi- 
cates and Afﬀidavits, or'elſe ſome Precedents, that, 


we hope, will ſatisfy your Lordſhip in this Matter. 
L. C J. Would the Courſe of the Court be 


Rubd, that Otherwiſe to Morrow, than it is to Day? We have 
my Lords the taken all the Care we can, to be ſatisfied in this 


Biſhops mould Matter, and we will take Care, that ray Lords 


plcad pre- the Biſhops, ſhall have all Juſtice done them, with- 
ently. out doing Wrong to my Maſter the Ring; but, 
truly, I cannot depart from-the Courſe of the 
Court in this Matter, if the King's Council preſs it. 
Att. Gen. My Lord, We muſt pray your 
"Sh ia it, and your direction that they may 
ead. 
Z. C. J. Truly I think they muſt plead to the 
Information. | | 


Then his Grace of Canterbury ftood up, and of: 


'd a Paper to the Court. 
R 
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Archbiſhop. My Lord, I tender here a ſhort 
Plea, on behalf of my Self and my Brethren, the 
other Defendants; and I humbly deſire the Court 
will admit of this Plea. 

L.C. 5 If it pleaſe your Grace, it ſnould have 
been in Parchment. | 
+ Archbiſhop. We will ſtand by it, my Lord, it 
is ſubſcrib d by our Council, and we pray it may 
be admittted by the Court. 


The Plea was Read, which is thus in Engliſh. 


, ©. And the aforeſaid Wiliam Archbiſhop of Car- 
© terbury, William Biſhop of St. Aſaph, &c. be- 
< ing preſent here in Court, in their own Per- 
* ſons, pray Oyer of the Information aforeſaid. 
©« And it is read to them; which being read and 
« heard by them, the aid Archbiſhop and Bi- 
© ſhops ſay, That they are Peers of this Kingdom 
4 of England, and Lords of Parliament, and each 
* of them is a Peer of this Kingdom, and a Lord 
4 of Parliament. And that they being (as before 
© is manifeſt) Peers of this Kingdom of England, 
4 and Lords of Parliament, ought not to be com- 
2 pelled to anſwer inſtantly for the M iſdemeanour 
* aforeſaid, mention'd in the ſaid Information, 
2 — here — —— in this 2 — 
| ought to be required to appear by due Pro- 
< ceſs of Law, ifſuing out of 5 Court here, 
© upon the Information aforeſaid. And u 
their appearance, to have a Copy of the ſaid In- 
* formation exhibited againſt them, and reaſona- 
© ble Time to imparl thereupon; and to adviſe 
& with Council leafned in the Law, concerning 
Le their Defence in that behalf, before they be 
4 campell'd to anſwer the ſaid Information. Where- 
< zpor, for that the ſaid Archbiſhop and Biſhops 
& were Impriſon'd, and by a Writ of our Lord 
« the King, of Habeas Corps, directed to the Lieu- 
© tenant of the Tower of London, are now brought 


cc here in Cuſtody, without any Proceſs upon the 


< Information aforeſaid, ifſued againſt them, and 
< without having any Copy of the ſaid Informa- 
ce tion, or any Time given them to Imparl, or 

Vol. III. F de 


The Biſhops 


offer a lea. in 


Paper con- 
taining in 


Subſtance, 


Wat zugir 
Council had 
already inſi- 
ſted on. 


Page 734. 


Page 755. 


Page 756. 


ſuſe it if they ſee Cauſe, 
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4 be Advis'd. They pray Judgment, and the Pri- 
« vilege of Peers of hs Linton in this Caſe, 
& to be allow'd them. And that the ſaid Archbi- 
< ſhop and Biſhops, may not be compell'd in- 
« ſtantly to anſwer the Information aforeſaid. 


Robert Sawyer, 
Henry Finch, 
Henry Polliæxfem 


Att. Gen. This is ſuch an unfair way, of pro- 
ceeding, as would not be endured in an ordinary 
Caſe; and the Court is not bound to receive Pleas 
that are only for delay. Does this Plea contain any 
Thing, but what has been Argued and Debated, 
and Settled by the Court already ? And if a Man 
puts in a meer trifling, dilatory Plea, the Court 
may reje& it. It is done every Day, and I ho 
this ſhall not have ſo much Countenance, as to 


. receiv'd by the Court. 


Serj. Pemberton. We put in this Plea, my Lord, 
and are ready to abide by it; and we ſay, that 
according to the Courſe of the Court, it ought to 

receiv'd. 

L. C. F. Have the Council dealt ingenuouſly 
with the Court in this Matter? After four Hours 
Debate, and the Opinion of the Court deliver d, 
to come and ſum up all the Arguments in ſuch a 
Plea as this; and fo put us upon debating the Mat- 
ter over again. | 


Mr. Pollexfen. My Lord, certainly this has been 


done before, and without Offence; after we had 


- mov'd fora Thing which was denied upon Mo- 
tion: It is no ſuch great Diſrepe& to the Court, to 


t the ſame Matter into a Plea, for the Judicial 
Joſt. Powell. Truly I do not know whether the 
Court can reje& this as a frivolous Plea. Wales 
T. C. J. Surely we may, and frequently do. 
Att. Gen, You do it every Day; tis a frequent 


Motion, if a frivolous Plea be pat in, before it 
be entred on Record as a Plea, the Court may re- 


Juſt. 


n 


Dr. WIILIAu SANCROFT, Cc. eAr. 1688. 531 


uſt. Powel. I cannot think this'a frivolons Plea, 
it concerning the Privilege of Peers and Lords of 
1 — 5 Pi 126 47-3 f L * 

uſt. A e. Truly it appears to me, that 
the Peers are named in it, only ths Faſhion ſake, 
and it is frivilous. I know not what Power we 
have to reject a Plea, but if we have Power, this 
ought to be rejected. Vik: 

Juſt, Powel. ] declare my Opinion, I am for re- 
ceiving the Plea, and conſidering it. 

Juſt. Holloway. I think, as this Caſe is, this Plea 
ought not to be receiv'd, but rejected; becauſe 
"tis no more than what has been denied al- 
ready. 5 wh 
L. C. J. We have ask'd, and inform'd our ſelves, The plea re. 
from the Bar, Whether we may, or can, reject a jected as ſri- 
Plea ? and truly, what they have ſaid, hath ſatisfied volous, and 
me we may, if the Plea be frivolous. And this being my Lords the 
a Plea, that contains no more than what has been Biſhops dire- 
over-ruled already, after hearing what could be <td to plead 
{aid on both Sides, I think the Court is not bound W r. 
to receive the Plea, but may rejet̃t it, and my Lords 
the Biſhops muſt plead over. 992 

Then the Clerk demanded of my Lord Archbi- They plead 
ſhop, and the reſt of the Biſhops, ſeverally, if he Nr Gu. 
were Guilty or Not Guilty ? To which they re- ; 
ſpeQively anſwer'd, Not Guilty. | 55 

Att. Gen. I pray the Clerk may join Iſſue, on page 737. 


behalf of the King; and we would have theſe Gen- 


tlemen take N that we intend to Try this 
Cauſe this Day Fortnight; and we =} Liberty of 
the Court, that we may Try it at ar by 
L. C J. Are you not too haſty in that Motion, 
Mr. Attorney? * 
Att. Gen. We ſhould, indeed, make that Mo- 
tion another Day. | * 
Sol. Gen. We now give them Notice that we »„B 
intend to move. Mb; bas ry 
Sir Rob. Sawyer. For that you need not trouble turn d of 
your ſelves, we are very deſirous it ſhould be Try'd the jury, and 
at Bar, and that, as ſoon as you pleaſe. Only I the jury 
beg of his Lordſhip, in behalf of my Lords the Bi- ſtruck in the 
ſhops, that there may be Forty eight return'd of preſence of the 
| = F 2 WF the Attornies on 
both ſides. 


Their own 


The TRIAL of 

the Jury; and it may be in the preſence of the At- 
torneys or Sollicitors on both — 75 | 

L. C. J. What is the uſual Courſe, Sir Samuel 
Ann! Do you uſe to return Twenty four, or 
Forty eight, and then ſtrike out Twelve apiece? 

Sir Sam. Aſtry. My Lord, the Courſe is both 
ways; and then it may be as your Lordſhip and 
the Court are pleaſed to order it. 

I. C. 85 hen take Forty eight, that is the 
_ 3 t what ſhall we do with my Lords the 

ops? | | 

Att. Gen. They are Bailable, my Lord, no que- 

ſtion of it, if they pleaſe. 


Then his Grace of Canterbury, enter'd into a | | 


Recognizances Recognizance of 200 J. and the reſt of the Biſhops 


accepred for 
their Appea- 
rance. 


100 l. apiece, to appear in Court again that Day 
Fortnight, and ſo from Day to Day, until they 


ſhould — Na And the King's Council did 


not inſiſt on any 
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urity but their own. 


This Day the 1 of my Lord Archbiſhop, 
the B | 


and the reſt of Mops, came on. 


The Names of the Gentlemen who were ſwo 
and ſerv'd on the Jury, were as follows. | 


Sir Roger Langley, Bar. Miliam Avery, E 
Sir William Hill, Knt. | | Thomas A, EC 


Sir Roger — FH 1 Nicholas Grice, Eſq; 


Thomas Harriot, Michael Arnold, Eſq; 
Tee ery Nightingale, Ei | | Thomas Done, Ef z 
am Withers, Eſq; Rich. Shoreditch, Ee; 


The Information was Read, (which ſee before, 
No. 741.) and Proclamation for the Witneſſes to 
4 as uſual; after which, Mr. Wright open'd 

Information f * 
Att. Gen. Before we go to our Evidence, it 


may not be amiſs to ſettle the -Queſtion right be- | 


fore you, and to obſerve, as well, what my Lords 
the Biſhops are not proſecuted or, as what they 
are. And firſt, My Lords are not proſecuted as 
Biſhops, much leſs are they proſecuted for any 
Matter of Religion; but they are proſecuted for 
| a 
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a Temporal Crime, as having injur'd and affront- 
ed the King to his very Face. In the next place, 
they are not proſecuted for a Nonfeazance, or Page $66; 
omitting to do any Thing; but as they are Actors, 
for cenſuring his Majeſty and his Government. 
Now, by Law, no Man is allow'd to accuſe, even 
the moſt inferiour Magiſtrate, of any Misbehavi- 
our iy his Office, unleſs it be in a | Courſe, 
though the Fact be true. No Man may ſay of a 
8 of Peace, to his Face, that he is unjuſt in 
his Office: Or to a Judge, either by Word or Pe- 
tition, Tou have given an Unjuſt or an Il Fudgment NE 
and I will nat obey it; it is againſt the Rules and © © 
Law of the Kingdom, or the lite. Leaſt of all, ma 3 
any Man ſay any ſuch Thing of the King; for theſe a 
Things tend to poſſeſs the People that the Govern- 
ment is ill adminiſtred. _ Then he proceeded to 
ſhew the Nature and Courſe of the Evidence; and 
the. Declaration of the 4th of April, 1687. was 
deliver'd into Court, under the great Sell. 
The Declaration of the 27th of April, 1688, 
was deliver'd into Court alio, under the Great 
Mr. Gantlit, Regiſter; to the Council, was Page 761, 
ſworn, and read the Order of Council for reading The Declara- 
the Declaration out of the Council Book, and the tions under 
Book was deliver'd into Court. the broad 
Mr. Bridgman was ſworn, and it was demand- _ * 
ed of him, If the two Declarations were Printed? * & 
to which he anſwer d, That they were both Printed 


- 9 * * 
* 


by 1 King's Order. 8 oo 
Sir Rob. Sawyer. Did you ever compare 
Print, with that: under Seal ? N | 
Mr. Bridgman. I did not compare them. 
Sol. Gen, Do you believe it to be the ſame ? 
Mr. Bridgman. Yes I do believe it. | 
Sir Rob. Sawyer. That is no Proof, | 
L.. J. It's well enough; but you'll have Time 
to make your Objections by and by, + 
_Joft. on They have laid that it was Print- 
ed by the King's Order; and it is ſuch a Matter as 
you may clear, if you will, ſure, Mr, Sallicitor. 


3 „* 098 
ae ' 4 
© 
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[Thea Mr. Hills the Printer, and Graham, 
THR; were S worn. 
Page 762+ Sir Keb. Sawyer - Did you examin theſe. Decla- 
rations with the Original, after they were Printed? 
4 2 _ did not, t here's hk — 
N Sworn. jj F 
Objected. that Sir Wh Sawyer, Did you examine them with the 
it was not Des larations under the Great Seal? 


prov'd. that Williams. The Brit Declaration | did; theother 


the Printed I did not, 7 905 ö 
r Mr. Buch. Was it altos Nn 6 6d. v6 
— the Ori. Nx. Bridgman. It was the Original fign'd by 
— the King, but nat under the Great Seal. 
Sir Kab. Sowyer.; But it ought to be compar'd 
with the Original, or it is not good Proof. You 
— — — re 0 your! information, and you 
m 3 lo S110 
L. T5. . Lehiok there S proof enough off that 
there needs nofuch Nitety n: 


Mr. Poliexfen. Well, my Lord, tas ſub⸗ 


. mit. them go on; we wont ſtand upon this. 
The Petition Then the Petition ſign'd by the Biſhop, was de- 


kign'd by the hyer'diinto-Cburt by Sir John Nicholas, who de- 


= 2:97 poſed, he hadi it froni the King's own Hand. 
ESSE — Cn. I ſuppoſe my 1— the Biſhops 
oo will not E to 5 it, they willows their 


a G. ves Mr. ' Attorney, their Council vi 
t you to prove it, I perceive your Sn: Way 

Page 743. is to ask nothing of them. Enid 20; 
The Biſhops Then Sir Thoma Extok depos'd, That he betie- 
Hande at- ved the Body of the Petition to be the Arch Bi- 


.rempred to be ſhop's Writing, as alſo; the Arch-Biſho#'« Name 


* which was ſubſcribed to it. 

Mr. Brooks was Sworn, and depos'd; Tlat be 
knew the Arch-Biſtiop's Hand; and he believed'the 
Name ſubſcribed to the Petition was his Hand, as 
— the Petition itſel ... nE] q ©7 
0 on further; That he had ſeen the Bi- 
ſhop of $: — 4 Hand Writing, and believed 

ribed to the Petition. was his Hand, 

He depoſed alſo, That he had ſeen a Letter from 
the Biſhop of Ely to the Biſhop of Oxford, * 


g a 


e 


Dr. WILLIAM SANCROFT, Fc. A. 1688. 535 


the Biſhop of Ely own'd he had ſent; and he be- 
lieved the Name here ſubſcribed, to be the Biſhop 
of Elys Hand, becauſe it was like the Hand that 
Letter was wrote in : But that was not admitted 
as Proof of the Biſhop of Ely's Hand. | 
Mr. Chetwood and Mr. Smith was Sworn. 
It was demanded of Mr. Chet wood, if he knew 
my Lord Ely's Hand Writing, to which he anſwer- 
£d, he had never ſeen him write. 

L. C. F. Pray bring ſome other Proof if you 


have it. 


Page 764. 


Biſhop of Peterborough. My Lord, We are here Biſhop of Pe- 
as Criminals before your Lordſhip, and we are rerborough mi- 
proſecuted with great Zeal; I beg your Lordſhip, takes my 
you will not be of Council againſt us, to direct Lord Chief 


'em what Evidence they ſhall give. 


Juſtice, and 


I. C J. My Lord, I hope I have not behav'd <afts a Reſle- 
my ſelf otherwiſe hitherto than as becomes me: ction upon 


I was ſaying this (and I thought I faid it for your 
Lordihip's Advantage) that this was not ſufficient 
Proof; and I think if your Lordſhip obſerv'd what 
I aid, it was for you and not againſt you. "ve 

Biſhop of Peterborough. It was to direct them 
againſt us, how they ſnould give Evidence. 

Mr. Serj. Pemberton. Pray, my Lord of Pe- 
terborough, fit down; you'll have no Wrong done 
you. nde 
I. C. J. We are not us'd to be ſo ſervd, and 
I will not be us'd ſo. ; Ham, 

Att. Gen. Mr. Chetwood, do you believe that 
Name to be my Lord Ely's Hand- Writing? 
Chet wood. | believe it is. I have formerly ſeen 
a Hand faid to be his, but have no ſuch Certainty 
as to Swear poſlitively it was his, . 

Sal. We will go on to other Proofs, and if we 
want better Evidence at the End, we will argue 
with them. P 2 318 

Mr. Smith depoſed, He had formerly ſeen my 
Lord Ely's Hand-Writing, and he believ'd the 
Hand ſubſcrib'd to be his. 1 

21 Mr. Middleton was Sworn, 

He depoſed, That he had ſeen my Lord Arch-Bi- 
ſhop's nd-Writing, and he believ'd the Hand 
ſabſcrib'd 


to be his. The ſame he depoſed 85 


my Lord Ely's Hand, F 4 


. 
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Sir Thomas Pinfold was call'd and Sworn, as to 
my Lord Peterborough's Hand; but he ſaid, he 


had never ſeen his Writing but once, and could 


not be poſlitive. 
Mr. Clavel was Sworn. 

He depos'd, That he knew my Lord Biſhop of 
Peterborough's Hand, and believ'd this to be his : 
He never ſaw him write indeed, but had receiv'd 
ſeveral Letters from him about Buſineſs, and from 
his Secretary too. | x 

Mr. Chet wood being call'd again, and ask'd whe- 
ther he knew the Hand ſhown him to be the Bi- 
ſhop of Bath and Wells Hand, faid, he had ſeen 
his Hand twice or thrice, it was a conſiderable 
Time ſince, but he believed it might be his. | 

Mr. James was Sworn, And it was demanded 
2 2 if the Hand ſhown him was the Lord Bi- 

0 
my Lord of Bito write ſeveral Times, and after 


much Examining, he believ'd it to be his. 


Mr. Powell was Sworn, And it was demanded 
of him, if he knew my Lord Biſhop of Chichefter's 
Hand- riting; he ſaid, he believ'd he did; and 
being ask'd if he believed the Name ſubſcribed to 
be the Biſhop's Writing, he would only ſay, he be- 
lieved it was like it; but would not ſay he believ'd 


it was his Hand, or was not. | 
Sol. My Lord, if theſe Things be endured, 
End of all Teſtimony, if Wit- © 


there will be an 
neſſes do not anſwer fairly the Queſtions that are 
ask'd them. | | 

Juſtice Powell, Truly to me, for 'a' Man to 
Swear his Belief in ſuch a Matter, is an extraor- 
dinary Thing. 1 

Mr. Polexfen. The Queſtion is, Whether Be- 
1 = le be Evidence? 4993 


We'll argue it with them when they will. 

Att. Gen. We have given Evidence ſufficient, 
fare, to have the Paper read; therefore, We de- 
fire it may be read. 


Serj. Levins. We pray it may not be read till 


they prove it better, ſor they have only given 


Proof 


Briftol's. He depoſed, That he had ſeen 


they have a Mind to a Bill of Excepti- 
ons upon that Point, let them Seal their Bill; and 


— a —— r — — 
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Proof by Comparifon of Hands, which in Crimi- Similitude of 


nal matters onght not to be receiv'd; and even — 2 
that Compariſon is proved in ſuch an uncertain * = — 4. 
manner, that it can be no Evidence to Charge us. Wricing in 
Serj. Pemberton. My Lord, in every retty Crimicda Ca- 
Cauſe where it depends upon Compariſon of ez. 
Hands, they uſe to bring fome of the Parties And if it be, 
Hand-Writing, and compare it in Court with Whether the 
what is endeavoured to be prov'd; and upon com- Witneſs him- 
aring them together the Jury may look upon ſelf be Judge 
tand ſee if it be right. And therefore as to this of the Like- 
Evidence we ſay, Firſt, that Compariſon of Hands _ =. 
ought not to be given at all in the Caſes of Crimi- mer lone 


nals; but if it be admitted to be Evidence, the of the Party's 
_ Ufage is, the Witneſs is firſt ask'd concerning the 


Writing 
oughe to 
writing he produces. Did you ſee this writ by the product — 
Defendant, whoſe Hand they would prove ? And Court, for 
if he ſays he did, then the Jury, on the Compari- the Jury to 
ſon of the Writing the Witneſs Swears to, with judge of it. 
the Paper that is to be proved, judge whether 
thoſe Hands be ſo like, as to induce them to be- 
lieve that the ſame Perſon writ both. 
L. C. J. I take it, that the Witneſs himſelf 
is Judge of the Compariſons, for if he does know 
the Party's Hand, and a Paper be offered him to 
prove it, he is to compare it in his own Mind, 
Serj. Pemberton. It was never admitted to be 
ſo that TI know of. 
Sol, You may remember ſeveral Caſes, agd par- 
ticularly Sidney's. | 
Mr, Pollexfen. As to Sidney's Caſe, that was Sidney's Caſe, 
in Treaſon: Now, in the Caſe of Treaſon there ſaid not to be 
is always other Evidence brought, and this comes Parallel to this 
in bat to ſtrengthen the other; but in this Caſe it 
is the ſingle Evidence, for there is nothing more 


in the Caſe for onght appears. — whether 


this were their Hands, and prov'd only by 


what another believes. Now, ſhall any one be 


condemned by what another believes without other 
Proof? Surely my Lord, that was never Evidence 
yet to convict any Man: So that their Proof fails 
in both Points. For firſt, it ought to be confider- 


ed, Whether Compariſon of Hands be Evidence Page 768. 


in a Caſe of Miſdemeanour ? And if it is admitted 
* 10 
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to be Evidence, Whether the Belief of a Man 


that brings nothing to compare with it, or ever 
ſaw the Party write, but has receiv'd Letters 
and ſays, this is like it, and therefore he believes 
it to be his Hand, be good Evidence, as to a Com- 
pariſon of Hands? 

Sol. They ſay, proving of Similitude of Hands 
is no Evidence. When Witneſſes are dead, Is it 
not the moſt common Practice that can be, to 
produce Witneſſes to prove ſuch Men are dead 
whoſe Names are ſet as Witneſſes to Deeds? An 
then Swear, they believe it to be the Hand-Wri- 
ring of thoſe Witneſſes ? | 7.4] 
Mr. Finch. The Evidence that they have given, 
isof my Lords the Biſhops writing this Paper; an 
they have laid it to be done in Middleſex: And 
this, with Submiſſion to your Lordſhip, is local, 
and they muſt prove it to be written in Middle- 
ſex where they have laid it, or elſe they fail in 


their Proof. This is an Objection which as yet 


Page 770. 


hath not been ſpoken to. If there be Proof of 
their Hand-Writing, yet there is no Proof where 
that Hand was written; and therefore they are 


not yet got ſo far as to have it Read againſt my 


Lords. 

Juſt. Powel. I think you have not ſufficiently 
rov'd this Paper to be ſubſcribed by my Lords the 
iſhops, ſo as to read it; it is too ſlender a Proof 

for ſuch a Caſe. I grant you, in Civil Actions a 
flender Proof is ſufficient to make out à Man's 
Hand; by a Letter to a Tradeſman, a Correſpon- 
<ent, or the like: But in Criminal Caſes, ſuch as 


this, if ſuch a Proof be allow'd, where is the Safe- 


The Court 
were divi- 
ded whether 


ty of any Man's Life! | 0 260 07: 

L. C. J. I think there is Proof enough to have 
it Read, Say what you will of Criminal Caſes, 
and the Danger of Peoples Lives: There were 
more Danger to the Goverament if ſuch Proof 


the Proof were ere not allow'd to be ood. a 


ſufficient, and 
therefore di- 
rected them 
to bring other 
Proof of the 
Biſhop's ſub- 
feribing is. 


Juſt, Ailybone was of the ſame Opinion of my 
Lord Chief: Juſtice, That it ſhould be Read. 

Juſtice Holoway, and Juſtice Powe! were of 
Opinion, That ſtronger Proof was required in 
= Caſts, and therefore it ought not to be 


L. C. J. 


i x Cc", ws wa 6 + 
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I. C. J. You muſt go on to ſome other Proof, Page 771. 
Mr. Sollicitor; for the Court is divided in their 
Opinions about this Proof. ä 
Sol. Gen. Then, my Lord, we will come to the 
Confeſſions of my Lords the Biſhops, and I hope 
that will be believ'd by all Mankind. | 
Then Mr. Blathwait was call'd, and the Peti- 
# 4413 54... _ tion ſhewn him. 
F | He depoſed, That the 8th of this Month, at Mr. Blatbrait 
| White-ball, my Lord Arch-Biſhop acknowledg'd proves they / 
that his Name, ſubſcribed to that Petition, was his 2<knowledg'd 
Hand-Writing: And the reſt of the Biſhops, whoſe m_ * Y 
ö Hands were ſubſerib d, did then alſo reſpectively © 
| acknowledge, that it was ſubſcribed by them. 5 
Serj. Pemberton. Pray Sir, when they were 
| firſt ask'd whether that was their Hands or not, 
What Anſwer did they give. 558 
Mr. Blathwait, Sir, I have begg'd the Favour 
of my Lords the Judges, to tell me what I am to 
anſwer; and what-Queſtions are proper for me to 
anſwer to. 8 
I. C. J. Lou muſt anſwer any Queſtions that Page 772: 
are not enſnaring Queſtions. | | 
We. Jo, ;Allybone. , Anſwer, to the Queſtions they 
ask you. | 
Mr. Blathwait. They ſaid, they did humbly 
hope, if they 2 put to anſwer, no Advantage 
ſhould be taken againſt them. A 
Serj. Pemberton. Sir, by. the Oath you have The Biſhop's 
taken, you are to tell the whole Truth. Council infiſt, 
IIC. J. Is he to tell you all that was done at _ =_ _ 
the Council-Board that Day. ls Win 4 al 
| Serj. Pemberton. No my Lord, only what paſs'd that ya 
| there about my Lords the Biſhops Confeſſion, the tranſacted at 
whole matter. #4 #19051 the Council, 
Mr. Blathwait. I deſire the Queſtion may be when. the Bi- 
| repeated, that I may know what to anſwer to. , ſhops were ex- 
N Serj. Pemberton, What did my Lords the Bi- amin d. 
ſhops ſay, at the Time of their appearing in Coun- - 
cil, conceraing the King's Pleaſure ; whether they | 
ſhould anſwer or not? 2 
Nr. Rarhmait. The firſt Time my Lords the 
Biſhops came into the Council, they were ask d, 
whether they did own that Paper; they immedi- 


ately 
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ately anſwer'd, They humbly hoped, as they ſtood 
there Criminals, His Majeſty — take Ad- 
vantage againſt them; but however, they would 
obey His Majeſty's Command: And thereupon 
they were commanded to withdraw. The ſecon 
1 as near as I can remember, they ſaid the 
fame ? N | 
Sir K. Sawyer: Were they ask'd whether they 
publiſh'd it. | 
Mr. Blathwait. I think they were ask'd the 
Queſtion, and they deny'd- it. 
Serj. Pemberton. Sir, when they came in the 


Particularly, ſecond Time, Did they deſire to know if it were 
if the King His Majeſty's Command that they ſhould own it? 


L. G F. That, I muſt not permit you to ask 


thew their Brother, that is to lead the Witneſs. 


Att. Gen, I oppoſe the asking this Queſtion : 


be made Not but that eve an has a Right to croſs Exa- 


aſe of to their 


mine a Witneſs; but if they ask ſuck a Queſtion, 
let them tell us what Uſe they would make of it. 
Serj. Pemberton. 1 will tell you what Uſe we 
intend to make of pur Queſtion. If they an- 
ſwer'd under a Promiſe from His Majeſty, that it 
ſHould not be given in Evidence againſt them; 1 
hype thay ſhall not take Advantage of it. 
Gen. Thatis a very unmannerly Queſtion, 
it is to put ſomething upon the King, which I dare 
hardly Name: And if Men will be ſo prefling, I, 
for the King, defire the Queſtion may be en- 


rer'd. + 
_ Pemberton. Record what you will, I am 
not afraid of you Mr. Solicitor. 99 
Att. Gen. Mr. Blathwait, Anſwer whether 
there was - EY made to my Lords the Bi- 
ſhops from the King. | HILL hat W 
Mr. Blathwait. My Lord, I take the Queſti- 


* on to be, Whether the King was pleaſed to make 
made no M Lords the Bi any Promiſe of not taking 


fork Puoaiſe. 


Advantage of what Anſwer they made: And as 
that Queſtion is ſtated, there was none ſuch made. 
It was the third Time they came in, that they 
own'd it. My Lord Chancellor requir'd them to 
anſwer, whether they own'd that Paper or no 
and buying pray'd the King, that no Advantage 
* 0 
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ſhonld be taken againſt them, for what they ſhould 

ſay, they own'd it. And his Grace the Archbiſhop Page 774. 
ſaid (as to Publiſhing it) That it was Written wit 

his own Hand, and that he had not made uſe of 

his Clerk. "Wo: 

Att. Gen. I muſt ask yon, for the King's Ho- 
nour, Mr. Blathwait, Did the King make any Pro- 
miſe or Declaration, that no Advantage ſhould be 
taken, or Uſe made of it? 

Mr. Blathwait. The King did not make any Pro- 
miſe or Declaration, that no Advantage ſhould be 
taken, or Uſe made of it. 

Sol, Gen, We ptay now that it may be Read? 

Mr. Finch. I think it cannot be Read, and my Objects, That 
Objection is this, The Writing and Contriving the Writing 
mult be prov'd to be in Middleſex, as well as the or Framing, 
Publication, for all is local. wy c TX 

Serj. Levins. Their Information is, That they FO; 8 
did Conſult and Contrive to diminiſh the King's 7 3 
Prerogative, at Weſt minſter, in the County of Mid Ggence is 
dleſex. And there they did Write, and cauſe to laid. | 
be Written, this Libel, and there they did Pub page 775. 
liſh it. Suppoſe it ſhould be granted, that this is the 

Archbiſhops Hand-Writing, and theſe are their 
Names to it; is there any Evidence that this was 
done in Middleſex ? | 
Mr. Sommers. All Matters of Crime are fo local, All Matters of 
that if it be not prov'd to be done in the Connty Crime are lo- 
where it is laid, the Party accus'd, is as Innocent, Ab and the 
as if he never had done the Thing. And, with Pty is m_ 
Submiſlion, it is the very Point of the Informati- —— 
on, That it be prov'd they are Guilty of the Fat, ond to be 
in the Place where it is laid to be done. Send ia chi 
Att. Gen. My Lord, When this Paper is Read, County where 
which we pray it may be, we will anſwer their tis laid. 
Odjections; but at preſent, we ſay, they are out 


of Time. 
e x Truly Lam of the ſame Opinion, that 
00 


it is too ſoon to make the Objections, and that 


the Paper ought to be Read. 
. Mr. Pollexfen. My Lord, If the Objection be 


ſaved to us, we ſnall not ſo much oppoſe the Read- 

ing of it; only we would not be ſurpriz'd in Point 

of Time. ; The Petition 
Then the Petition was Read. Att. Gen. is read. 
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dence here, and hear what they can object to it. 
The Jury deſired to ſee the Petition, and it was 
mn them. | q 
Page 776. IL. C. J. What fay you for the Defendants, 
Gentlemen? | 
Objects, That Mr. Finch. My Lord, In ſhort, we ſay, That 
there is vo hitherto they have totally fail'd, for they have 
Proof of the not prov'd any Fact done by us in Midaleſeæ, nor 
| — of have they prov'd any Publication at all. 
L. C. J. You hear what Mr. Blathwait ſays, 
that they own'd it in Middleſex. t 9 91 
Mr. Finch. That is not a Publication ſure, or 
any Evidence where it was done. | 1 


but part of infiſt upon it, Here is no Proof of the Fact being 
the Petition is done in the County of Middleſex. And in the 
incerted in the next Place, This Information and Petition do not 
' agree: For they have brought an Information, and 
ſet forth, That my Lords the Biſhops, under pre- 
tence of a Petition, did make a Libel; and they 
have ſet forth no Petition at all; all the Petitiona- 
ry Part is omitted. 

Sir Rob. Sawyer, The Truth of it is: This In- 
formation has made a very deformed Thing of it, 


Petition, but it is without any Direction to any 
Body, and without any Prayer for any. Thing. 
There may be more in the Paper, than in the In- 
formation; and if all were in, one Part might ex- 
in another. X 

Sol. Gen. 1 wonder to hear that Objection from 
Sir Robert Sawyer, who has exhibited ſo many In- 
formations for Libels, in pieces taken out of 
Anſwer, Its Att. Gen. Is there any Thing mare frequent, 
not neceflary than only to recite the material Part? Surely they 
to incert the may ſay, in ſuch a Libel is contain'd ſo and fo, 
without ſetting forth the whole Book. They tell 
us, we have ſet forth a Petition. We ſay no ſuch 
Thing. In the Information we ſay, you — — 
rage a certain Libel pretenſu Petitionis, in which are 

$* 777* contain'd ſuch and fuch Things. 


Sol. Gen. 


Att. Gen. My Lord, We ſhall leave our Evi- 


That Serj. Levins. My Lord, In the firſt Place, we 


has left it neither Head nor Tail. They ſtile it a 


<< 4% 2a © =© = wn t © ©) . 
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Sol. Gen. Take the Information as we have laid 
it, and, I believe, there are Twenty Precedents 
of late Days. So was the Information againſt Bax- 
ter, ſo was the Information againſt Johnſon, againſt 
Dr. Eades, and againſt Sir Samuel Bernardifton, 
they are all in this Form, fic continetur. But they 
ſay we do not ſet out the Petition. We fay it is 
a Libel, and it is not the Name we rely on; but 
there is ſuch a Libel, ſo we in our Information 
call it. If it be not a Libel; then are they very 
Innocent; but if it be as we ſay, then it is not the 
ſpeaking ill Things in the Body of a Petition, and 
then giving it a good Title, and concluding it with 
a good Prayer, will ſweeten this Crime, nor alter 
or alleviate it at all. We ſay, a Libel is made pre- 
tenſu Petitionis, call it what you will; and that 
theſe Things are a Libel upon the King and Go- 
vernment. 

As to the other Objection that is made, That 
here is no Evidence of a Publication; my Lord, 
I take it to be a Publication in it ſelf. Is it poſſible 
for a Man to write a Libel, to ſet his Name, and 


part with it; and it ſhall come to the King's Hands, 


and this not be deem'd a Publication ? 

Att. Gen. They bid us make out where this Li- 
bel was Written or Compos'd. Put the Caſe, a 
Man is found in Middleſex with a Treaſonable Pa- 
per in his Pocket, and the Man is Indicted here in 
Middleſex, for Framing and Compoſing ſuch a 
Treaſonable Libel, ſhall he be admitted to ſay, 
Pray prove where I made and compos'd it, for 
though you found it in my Pocket, yet I might do 
it in the County of Tork ? This had been a very 

ood Defence for Mr. Sidney, who was Indicted, 
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nvicted, and Attainted for a Treaſonable wy 4 
—_- 


found in his Study, if this Doctrine were true; 
then the King would be in a very woful Caſe. Here 
is a Paper that is found in the County of Midale- 
ſex, and this is there own'd by you, to be Writ- 
ten and Subſcribed by you. Pray do yoa prove 
that it was Written elſewhere ? | 
Serj. Pemberton. We will do it for once: We 
will prove that my Lord Archbiſhop was not 2 
8 0 
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of Lambeth· Houſe in two Months, before the Pe- 
tition was deliver'd. Wh F: 
Then Mr. Nichols was Sworn. ©: IP 
The Archbi. He depos d, That my Lord of Canterbury did 
ſhop prov'd to not ſtir out of Lambeth from Michaelmas laſt, till 
be at Lambeth the Time he was before the Council. 
when the Pe- Mr. Finch. This is ex abundanti; for in Point 
_ was of Law, it is incumbent upon them to prove where 
ow it was done. And as to the ſecond Part, the Pub- 
lication, there is not a tittle of Proof offer'd, but 
only the owning their Hands upon their Exami- 
nation at the Council; and no Man did ever yet 
think that the anſwering a Queſtion, and own- 
ing a Paper at the Council Table, npon a Queſti- 
r — by the King himſelf, was a Publication of a 


Sol. Gen. If the Paper is Libellous, where-ever 
it is found, that is a Publication. Theſe Gentle- 
men fancy, that unleſs there was a publick Delive- - 

ty of this Paper abroad, nothing can be a Publica- 
tion. But I rely upon it, their ſetting their Names 
toit, made it their Paper; and where-ever it went, 

that was a Pablication of it. There is the Caſe 

Sending a Let- Wilkiams made uſe of by Mr. Finch in Sidney's 
rer by the Tryal, who wrote a Treaſonable Letter, Seal'd it 
Poſt,adjadg'd up, and ſent it to the King. And there is Sir Bap- 
the Publicati- i Ficks's Caſe, and my Lady Hattons, there 
on of a Libel. — only a Letter ſcaled up, and deliver'd to the 


Hage 73:, Mr. Recorder. Suppoſe a Man, write a ſcanda- 
lous Letter from London, to a Judge at Exeter 
and ſends it by the Poſt, and the Letter is receiv” 
from the Poſt at Exeter, and open'd ; Would any 
Man make a Queſtion, whether the Gentleman 
that ſent the Letter, may not be Indited and Pro- 
ſecuted for a Libel at Exeter, where the Libel was 
receiv'd ? 2877617 

Juſt. Powell. There's no Queſtion of that, but 
that comes not home to our Caſe. r ng 

Page 732, Sol. Gen. The Publication, we ſay, was here 
in Middleſex, and of that there is a clear Evi- 
dence; becauſe it was found there, and came from 


the King's Hand, to whom it was directed; and it 
| a + could 


Dr. WII IIA SANCROFT. Cc. . 1688. 645 


could not come to the King's Hand, out of their | 
Cuſtody, without their Conſent. 
Serj. Levins. My Lord, The Caſes that have Page 783. 
been Cited, are all Law, but not one Tittle to this 
ſe. In Sir Baptift Hicks's Caſe, and W:lliams's 
E , it was prov'd, They all ſent them to the Places 
| whither they were directed. But is there a Tittle 
of Proof that the Biſhops ſent it here? And for 
, Sidney's Caſe, there was Treaſon in the very Libel 
þ d that he made; and he was not Indicted 
5 r Publiſhing, but for Treaſon in the Place where 
it was found, becauſe it was found in his Poſſeſſion. 
But was this ever in my Lord Archbiſhop's Poſſeſ- 
ſion in Aidaleſex, or the reſt of the Biſhops, and 
— they Publiſhing of it? If it had, then it had 
their Act clearly. But that is the Thing 
wherein they are defective: They do not prove 
that my Lords the Biſhops ſent or brought it here. Ine 
But upon the Queſtion-ask'd them by the King, heir o—_ 
they acknowledg'd-it to be their Hands. So that before the 
) there is no Proof of a Fact done here, but an ac - Council. not 
knowledgment of a Fact done, no body knows to be deem'd 
1 Where. | a Publication, 
S Mr. Pollexfen. It cannot be a Crime to anſwer Page 784. 
t @ Queſtion put by Authority, for it is the Duty 
- df all Men to anſwer, when examin'd by lawful 
e Authority. If a Man comes before a. Magiſtrate, Confeſſion 
e and confeſſes any Thing, that is Evidence indeed, maybeevidence 
but it is not a Crime. For there is à great deal of of 2 Crime, 
difference between Evidence and the Crime: But but e 
that this ſhould be both Evidence anda Crime too, ® 
is a ſtrange Conſtruction. And for the other Part, 


the Writing it, I ſuppoſe the Court is ſatisfied it 
n was in another xt LAN vil © 
0- Sir George Trey. The Evidence they have offer'd 
as to prove the Publiſhing it, is a Confeſſion. This Con- 
5 ſeſſion is teſtified by Mr. Blathwait, who ſays, the 
ut Biſhops were ask'd at the Council, Whether they 
did Subſcribe and Publiſh this Paper? And that 
re there Anſwer was, That they did Subſcribe, but 
vi- not Publiſhit. Now a Confeflion mutt be taken 
m together, and muſt be admitted to be entirely True 
* by them that produce it: They ſhall neyer be al- 


low'd to take out, and uſe one piece, and wave the 
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reſt. . So that the King's Council have plainly 
prov'd, that the Biſhops did not publiſh this Paper; 
and yet this is the only 83 which the 

would infer, that they did Publiſh it. 


L. C. J. It lies upon the King's Council to prove, 
that my Lords the Biſhops did cauſe it to be pu 


liſhed ; for their owning their Hands, does not 


amount to a Publication. 
Mr. ' Blathwait was call'd again. 
Att. Gen. Pray conſider, Mr. Blathwait, What 
was the Queſtion put to my Lords the Biſhops, at 
the Council Table? ; 


Mr. Blathwait. They were ask'd, Whether that - 


was the Paper that wy deliver'd to the King? 
They ſcrupled to anſwer the firſt and ſecond Time; 


but they did, at laſt, own. it was the Petition they 


preſented to the King, to the beſt of my Remem- 
nce. I do not exactly recolle& the Words. 
Serj. Pemberton. Sir, I deſire to ask you, Whe- 
ther the Queſtion that was put to my Lords the 


Biſhops, at that Time, was, Whether this was 


- , the Paper they deliver'd to the King? or, Whe- 
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ther thoſe were their Hands that were to it? 


per? Or was it. Whether they deliver d that Pas 


+ 6 11 A 


per to the King? 2 


own'd it was their Hands, that I am fare of ʒ but 
as to the other, I do not remember what the Words 
were. At which there was a great Shout“. 
Att. Gen. Do you remember the King ſaid any 
Thing of the Paper being deliver d to him? 
Mr. Blathwait. The King has ſaid it ſeveral 
1 L believe I have heard him ſay it ten Times 
at leaſt, but I cannot poſitively ſay he ſaid 1 


E 7 


"Mr. -Blarhwair." As to the firſt Part, That they 


| 


| 


L 
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| Mr. Bridgman appear'd again. 
Sol. Gen. Pray conſider, Was there any Diſ- 


_ courſe concerning the Paper, Whether it was de- 


liver'd to the King or no? 
bro og Bridgman. I know not by whom it was 
but that Queſtion, or to that parpoſe, was . 
— o Whether that was the Petition they deliver'd ? 
'but 1 do not remember, whether the Queſtion was 
directly ask'd or anſwer'd. 
Sol. Gen. In your Ap rehenſion, Did they own 
'that they deliver'd that! aper? 
L. C. J. That is not a fair Queſtion, to 
what he apprehended : His Apprehenſions are n 
Evidence, 
Sol. Gen. Was it upon the firſt, or ſecond Time 
of their being examin'd? 
Mr. Bridgman. It was not the firſt Time, I be- ES 
lieve; for at the firſt, my Lords the Biſhops male 
ſome {crople of l or owning any Thing: - 
nd whatever they oyn'd, they faid, they hop'd my 
t ſhould not be made uſe of to their Prejudice. 
'F remember no Reply that was made, nor any 
Thing farther, only my Lord Chancelloar ſaid, 


They were not to Capitulate with their Prince; «a HE 
but they were requir'd to anſwer the Queſtions, 
that were ask d them, ile 


Sir John Nicholas appear'd again. [ 788. 
Sol. Gen. Did you obſerve any Queſtions that 1 — 


were ask d the Biſho either by the King, or my es could ao 
Lord Chancellour ? Þ id prove that 


Sir J. Nicholas, I think my Lord Chancellour the Biſhops 
did ask them, If that Was their Hands to the Peti cu d that 


tion 5 the own'd it? Yi this was the 
L. 7.” Dia my Lord Chanceflour ad * „ 
this 27 Is this the Petition you dae the King, 
ul "Nicholas. Ido not remember that. 11 
en there was a great Shout. Whereupon 
Sal. Gen. N $ wonderful great Rejoicing ——_ 
"that Truth cam t prevail. © | 
Mr. Pepys was Sworn. 


8 J. What kad the C Veſſions Aeg 
ask d my Lords the A at the Council Boa 
either by the King, or = Lord Chancellour ? * 

2 r. 
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Mr. Pepys. I think the very Words of the Que- 
ſtion were, Lords, Do you own this Paper? | 
do not remember any Thing was ſpoken about the 
Delivering; but I believe it was underſtood by 
every Body at the Table, that that was the Paper 
that they had deliver d. N | 

Mr. Muſ; Was Sworn. 

He 9 That the Biſhops being call d in, and 
ask'd, If they own'd that Paper, or if it was their 
Hands? declin'd anſwering at firſt. But that be- 
ing call'd in a ſecond time, the Lord Archbiſhop 
ſaid they would rely upon his Majeſty ;, and then 
they did all own that it was their Hands. | 

L. C. J. Was there any Queſtion to this pur- 
poſe? I: this the Paper you deliver d to the King? 
Mr. Muſgrave. I do not remember that ever 
any ſuch dire& Queſtion was ask d. 

Juſt. - 2 Me. Pepys did ſay 5 3 ; 
own aper; and, upon my Wor t wi 
look very much like a Publication. | 

After Mr. A and Mr. Solicitor had repeat- 
ed ſome of thoſe Obſervations had made upon 
the Evidence before, my Lord Chief Juſtice be- 
gan to ſum it up, direct the Jury. | 
Mr. e in- Mr. Finch. I ask your Pardon, my Lord, for 

the — in upon you, when you are directing the 

Juſtice, Jury. I would only y this, my Lord, Whether 
this be Evidence or no? At 1 
IL. CJ. Iam ſorry 12 have that Opinion of 
Mr. Finch, as to think I ſhould not leave it 
fairly to the Jury. | | | 
Mr. Finch. I only ſpeak it, my Lov, becauſe 
if it be Evidence, we have other Matters to offer 
in Anſwer to that Evidence, and in our own De- 


fence. | 
L. C. J. If you had more to offer, wh did 
conclude here, and let me begin to dirett the 
ary ? But fince you by you have other Matter 
to offer, we will it. IE 
Serj. Levins. We beſeech your Lordſhip to go 
on with yr Directions. a4 4 Ot 
Mr. Finch. My Lord, I beg your Pardon for 
interrupting you: All that I was going to ſay, 
would have amounted to no more than this, ——. 
| 4. e 
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there being no Evidence againſt us, we muſt of 
Courſe be acquitted. 2 

Juſt. Holloway. My Lord did intend to have ſaid 
as much as that, I dare ſay. 

L. C. J. Well, Gentlemen of the Jury, we 
have had Interruption enough. 

Sol. Gen. My Lord, I muſt beg your Pardon for 
interrupting you now, and I am very glad theſe 
Gentlemen have given us this Occaſion, becauſe we 
ſhall now be able to clear this Point. There is a 
Fatality in ſome Cauſes, my Lord, and ſo there 
is in this. We muſt beg your Patience for a very 
little while, for we have Notice, that a Perſon of 
very great Quality is coming, that will make it 

pear, that they made their Addreſſes to him 


A 
cher they might deliver it to the King. 


L. C. J. Well, You ſee what comes of Inter- 

ruption, Gentlemen: Now we muſt ſtay, 
Then there was a great Pauſe. 

Serj. Pemberton, My Lord, This is very un- The Coure 
uſual, to ſtay thus for, vidence. ' a wait ſor my 

L. C. J. It is ſo; but I am ſure you ought not Lord Sunder- - 
to have any Favour. But, Mr. Solicitor, we have land, to give 
ſtaid a great while, it is fit we ſhould have an Oath Evidence. 
made that the Witneſs is coming. 4 Page 791. 

Then the Cryer depos'd, That Mr, Graham Oath made he 
went for my Lord Sunderland, and he was coming. was coming. 
And after a conſiderable Pauſe, my Lord Pre 


- . 
- 
1 * 


ons Ir =_ m—_ 4, That bef 
Lord Preſident depos t before my 
Lords the Biſhops appear d in Council, the Biſhops nd gu. 
of St. Aſaph and Chicheſter came to his Office, to-4._. of che 
let him know, that they came in the Name of the Biſhops apply- 
Archbiſhop, and four other of their Brethren, viz. ing to him 
The Biſhops of Ely, Bath and Wells, Briſtol, and for an Op- 
Peterborough, with a Petition to deliver to the portunity to 
King, if he would give them Leave: And they de- deliver their 
ſir d of my Lord Preſident, to know which was Petition to 
the beſt way to do it? That he told them, he che King, 
would know the King's Pleaſure, and bring them 
Word again. That they offer'd him their Petiti- 
on to Read, but he refuſed to read it, and went 
immediately to his Majeſty, and acquainted him 
With it; And the King commanded him to let 

4 | G 9 them 
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them know they might come when they would; 
which he acquainted them with, and they went 


for their Brethren, and attended His Majeſty 


with their Petition, in about an Hours Time; but 


he was not in the Room when it was deliver'd to 
the King. 


Z. C J. Truly there was a great Preſumption 
792. y a grea p 
2 before, but there is a greater now; and I think 


incline ro [ſhall leave it with ſome Effect to the Jury, I can- 
think this a- not ſee but here is enough to put the Proof upon 


mounted to.2 yon: I think this is ſufficient Evidence of the 


Publication. 


Mr. Pollexfen. The Arch - Biſhop was not there, 


and ſo there is no Evidence againſt him: And for 


the other Six Lords, my Lord Preſident does not 
ſay, that this is the Petition that they ſaid they had 


to deliver to the King; nor did he ſee them deli- 
ver it. 
Att. Gen. Then we leave it fairly to the Jury 
upon this Fact. 


Mr. Pollexfen. f fo then, We deſire to be 


The Defence heard in our Defence. 


—— by Sir Sir Rob. Sawyer. May it pleaſe your Lord- 
Sawyer, ſhip, and you Gentlemen of the Jury, You have 
heard the Charge, which Mr. Attourny has been 


_ pleaſed to make againſt my Lords the Biſhops, 
— viz, That they did conſpire to diminiſh the Roy- 
the Charge, 21 Anthority, and Regal Prerogative Power and 

Government of the King; and to avoid the Order 
of Council: And, in Proſecution of this, They 
did falfly, maliciouſly, and ſeditiouſly make a Libel 
againſt the King, under Pretence of a Petition; 
and did publiſh the ſame in the King's Preſence. 
"Tis the Sub- Now, as to the Falſity of it, and that it was 


jeGs Right co malicious and ſeditious are all matters of Fact; 


Attire the which, with Submiſſion, they have offered no Pr 


— nc „ Of to the Jury, and I make no Queſtion to de- 


commanded monſtrate the quite contrary : For | think it can 
— be no 2 but that any Subject that is com- 


that is con- Manded by the King, to do a Thing which he con- 


trary to Law. ceives to be againſt Law, and 224 =_ _ | 
to the King, and 


— may humbly apply himſel 
re 


1 him the Reaſon why he does not that Thing 
he is commanded todo; and why he cannot concur 
with-His Majeſty in ſuch 


a Command. Mr. 
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Mr. Attorney General did inſiſt, that my Lords States the 
were not ſued as Biſhops, or for their Religion; Caſe for the 


and that it was not for any Non Feazance, but for P*fendants, 


a Fax ance. But, I concieve it was for gn Act 2 
they did, and might lawfully do as Biſhops, with — — 
Relation to their Eccleſiaſtical Polity. It is true, 2 for 
it is for a Feazance in making of the Petition; but page 793 
it was to excuſe a Non Fratance, the not Reading | 
according to Order : And this, ſure, was lawful 
for all the Biſhops, as Subjects, to do. And the 
Petition does not meddle with any matter of State, That they 
but refers to an Eccleſiaſtical Matter to be execu- — but 
ted by the Clergy : So, that they were not Buſy- Thi ſuch 
Bodies, or ſach as did not meddle with Matters , 5 
that did not relate to them; but that which was them. 
properly within their Sphere and Juriſdiction. 

hat Mr. Attorney ſhould load it with ſuch hor- And did not 
rid black Epithets, that it was done libellouſſy, deſerve the 


maliciouſly, and ſcandalouſly, and to oppoſe the Epithets in 


King and Government is very hard; and I believe the Informa- 


my Lords the Biſhops, cannot but conceive a great tion. 
deal of Trouble that they ſhould lie under ſo heavy 
a Charge; and that Mr. Attorney ſhould draw ſo 
ſevere an Information againſt him, when he has 
ſo little Proof to make it out. | | 

The main Clauſe in the Declaration, at which page 794. 
my Lords the Biſhops ſcrupled, is this. 

We do likewiſe declare, It is Our Royal Will The Diſpen- 
* and Pleaſure, that from henceforth the Exe- gag Clauſe. 
|, and all manner of Penal Laws, 


4 Church, or not receiving the Sacrament, or 
ce for any other Non-Conformity to the Religion 
cc eſtabliſhed; or for, or by Reaſon of the Exer- 
« ciſe of Religion, in any Manner whatſoever, 
te de immediately ſuſpended : And the further Ex- 
« ecution of the {aid Penal Laws, and every of 
them, is hereby ſuſpended. * ä 
L. C. J. {Afide.) I maſt not ſuffer this, they 


intend to diſpute the King's Power of ſuſpending 


Laws. | 
Juſt. Powel. My Lord, they muſt neceſſaril 
fall upon that Point, for if the King has no ſuc 


Power, (as he hath not in my Judgment). the na- 
eee Fe e 
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tural Conſequence will be, that this Petition is no 
Diminution of the King's Regal Power; and fo 
not ſeditious or libellous. | 
I. CJ. Brother, I know you are full of that 
Doctrine; but however, my Lords the Biſhops 
ſhall have no Occaſion to ſay that I deny to hear 


their Council, Brother, you ſhall have your Wil 


for once, I will hear them; let them talk till they 


are wea * C 


ry | 
Juſt. Powel, I deſire no greater Liberty to be 


granted them, than what in Juſtice the Court 
ought to grant; that is, to hear them in Defence 
of their Clients. 

Now my Lord, this Clauſe is of ſome legal 
Effect or Signification, or it is not. If the King's 
Council ſay it is of no Effect in Law, then there is 
no Harm done; then this Petition does no way 
impeach the King's Prerogative, in ſaying it has 
been declar'd in Parliament, according as the 
King's Council do the Law to be. But my 
Lord, if it have any in Law, and theſe Laws 
ſuſpended, by Virtue of this Clauſe in the De- 
ration, then certainly, it is of the moſt diſmal 


Conſequence that can be thought of: And it be- 
hov'd my Lords the Biſhops, who are Fathers of 


the Church, hambly to repreſent it to the King. 

For my Lord, by this Declaration, and parti- 
— by that Clauſe in it, not only the Laws of 
our Xe 


2 
is pretended ; That is, That the Obligation of Obe- 
diente to them ceaſeth. The Reaſon of it is plain, 
and the Words cannot admit of ſuch a Quibble, as 
to that the ſuſpending the Execution of 
the Law, is not a Suſpending of the Law; for we 
all know the End of every Law in its primary 


Intent, is Obedience to it: That of Penalty, comes 


in by way of Puniſhment and Recompence for 
their Diſobedience. | 


Now my Lord, if this Declaration does diſ- 


charge the King's Subjects from their Obedience 
to, and Obligation from thoſe Laws; then all the 
| 3» S 


on, but all the Laws for the Preſer- 
vation of the Chriftian Religion in general, are ſuſ- 
pended, and become of no Force, if there be ſuch 

n Effect in Law wrought by this Declaration, as 


* 
— — — 


— ä — 
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Laws of the Reformation are ſaſpended, and the 


Laws of Chriſtianity itſelf, by thoſe latter Words 


Or for, or by Reaſon of Religion, in any Manner 
rr etl Po — To not confin'd to the Chri- 
ſtian Religion, but all other Religions are per- 
mitted under this Clauſe; and thus all our Laws 
for keæping the Sabbath, and which diſtinguiſh us 
from Heathens, will de ſuſpended too: (And, 


is under the Care of my Lords the Biſhops, your 
Lordſhips will eaſily apprehend.) Theſe Thin — — _ 
my Lord, I only mention, to ſhew the great a petitioning 


evil Conſequences that apparently follow upon ſuch che King, 


a Declaration; which made my Lords the Biſhops 
decline obeying the Order, and put them under 


a Neceſſity of applying thus to the King. 
Then, my Lord; I come to ſhew, that theſe The Affairs 


Noble Lords are no Buſy-Bodies, but have done of — 
their Duty in this Matter; and meddled with under their 
their own Affairs: They are frequently in our Peculiar Care 


Books call'd the King's Spiritual Judges, they are in- 


_ truſted with the Care of Souls, and the Superinten- 


dancy over all the Clergy is their principal Care. 

Bat beſides this, there is another ſpecial Care 
put upon them by Act of Parliament; for by Vir- 
tue their Offices as Biſh the Act of the | 
1 Eliz. c. 2. makes them ſpecial Guardians of The Aa 
the Law of Uniformity, and of that other Law Uniformity 
in His late Majeſty's Reign, where all the Clanſes lays 2 Curſe 
of that Statute of 1 Eliz. are reviv'd; and made Pn them, if 
applicable to the preſent State of the Church of En- „ 
gland. Now, in that Statute of 1 Zliz. © The L dur 
1 Lords, and Commons, Require, and — 2 
Charge all Arch-Biſhops, and Biſhops, that the page 795. 
« Laws relating to Religion, be duly executed in 
their Diocefles, according to that Statute; as they 
© willanſwer before God, for ſuch Evils and Plagues 
© as Almighty God may juſtly puniſh his People 
te with, for 3 that good and wholſom Law. And they 

So that by this Law itis plain, that my Lords the could not be | 


Biſhops, upon Pain of bringing upon themſelves promulging 


the Imprecation in this Act of Parliament, are ob- 
lig d to ſee it executed: And then my Lord, when tion for a Do- 
any thing comes under their Knowledge, * ſpenſation. 
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ally if they are to be Actors in it,) that has ſuch a 
Tendency in it, to deſtroy the very Foundations 
of the Church ; as the Suſpenſion of all Laws that 
related to the Church muſt do: It concerns them 
that have no other Remedy, to Addreſs the King, 

by Petition, about it. | 
Page 50s. Mr. Finch ſpoke to the ſame EffeR, and then 
The legifla- went on: Now, my Lord, I have always taken it, 
tive Power, that a Power to abrogate Laws, is as much a Part 
that makes of the Legiſlature, as a Power to make Laws: A 
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— — only Power to lay Laws aſleep, and to ſuſpend Laws, 


| is equal toa Power to abrogate them : For, they 
= are no longer in Being, as Laws, while they are 
ſo laid aſſeep or ſuſpended. Then if this Declara- 
tion be founded upon a Part of the Legiſlature, 
which muſt by all Men be acknowleg'd not to re- 
fide in the King alone, but in the King's Lords and 
Commons; it cannot be à legal and true Power 
or Prerogative. i | 
3 This was not attempted 'till the laſt King's 
The — Time: It was never pretended to till then, and in 
fag Gaim d, that firſt Attempt it was ſo far from being ac- 
ill rhe Reign knomledged, that it was taken Notice of in Parli- 
of K. Charies UMeEnt and declared againſt. | 
the 2d. In the Year 62, when there was but thedeaſt 
| Umbrage given of ſuch a diſpenſing Power, Mho' 
the King had declared, in his Speech to the Par- 
liament, that he wiſh'd he had ſuch a Power; 
which his Declaration before ſeem'd to afſume : 


The Parliament was ſo jealous of this, that they im- 
mediately made their Application to His Majeſty, - 


dy an Addreſs againſt the Declaration; and they 
And on an give Reaſons againſt it in their Addreſs: One in 
Addreſs from particular was, That the King could not diſpenſe 
the Parlia - wir h thoſe Laws without 4 Parliament. 
ment, the There was another Attempt in 1672, and then, 
Kang cancel- after His Majeſty had in his Speech mentioned his 
led his De- Declaration to them, the Parliament, particularly 
claration for the Houſe of Commons, did humbly Addreſs His 


with the 
declat d ir 


mould never that _—_— that he cancelled his Declaration, . 


de drawn into tore off the Seal; and caus d it to be made known 
Example. | | to 


Majeſty, ſetting forth, that this could not be done 
n without an Act of Parliament: And His 
Majeſty was pleaſed ſo far to concur with them in 
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to the Houſe of Lords, by the Lord Chancellour, 
that His Majeſty had broken the Seal, and cancel - 
led the Declaration; with this further Declarati- 
on, which is enter'd in the Records of the Houſe, 
That it ſhould never be drawn into Example or 
Conſequence, * 

Now, my Lords, the Biſhops lying under a Com- Page 797. 
mand to publiſh the Declaration recited in the In- 
formation; it was their Duty, as Peers of the 
Realm, and __ of the Church of England, 
humbly to apply themſelves to His Majeſty; to 
make known the Reaſons why they could not obey 
that Command, viz. That the Declaration being 
founded upon that which the Parliament had decla- 
red tobe illegal, it could not warrant their Concur- | 
rence in the Diſtribution and Publication of it. That the pre, 
And this they did by an humble Petition, with all ſenting a pe- 
the Decency and Reſpect that could be ſhewn; tition in that 
asking Leave firſt to approach his Perſon : And humble and 
having Leave, they offers my Lord Prefident the decent Man- 
Matter of their Petition, that nothing might ſeem ner, cou'd 
hard ordiſreſpe&ful; or \as if they intended any — — wy 
thing that was not fit to be avow'd. When they ii me 40 
had taken all this Care in their Approach, they tious 1 ibel. 
come ſecretly to the King, in private, when he ; 
was all alone; and there they humbly preſent this 
Petition to His Majeſty. Now, how this can be 
call'd the Publication of a malicious, ſeditions Li- 

I; when it was but the preſenting a Petition to 
the King, alone: And, how it can be ſaid, to be 
with an Intent to ſtir up Sedition in the People 
againſt His Majeſty, and to alienate the Hearts of 
the People from him; when it was in this private 
Manner, delivered to him himſelf only, I cannot 
apprehend. | | 

r. Pollexfen and Mr. Serj. Pemberton inſiſted Page 798. 

on the ſame Points, and affirm'd, that the Kings That it was 
of England had no Power to ſuſpend, or diſpenſe —_— 1 
with the Laws: And, that it was no Crime to the King 


tition the King, or to inform him if he was mi- — 


4 


aken in the Law. That it was allow'd daily in s che daily 
Weſt minſt er-H all, to argue againſt the King's Practice, in 
Grants, and ſay, he was deceived in his Grants. Relation to 
That the Laws for Uniformity, were made upon his Grants, | 


a Fore- 
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a Foreſight of the Miſchiefs that might come by 


; falſe Religions in this Kingdom; and particularly 
Ser3.Pember- to keep out the Romiſh Religion, (which was the 


for the Teſts, which is entitled, An Act to pre- 
vent Dangers that happen from Popiſh Recu- 
Council ant. And, that if the King might ſuſpend the 
for the Bi- Laws of the Land, which concern Religion; they 
ſhops, pro- Know no other Law but he might ſuſpend: And then 
duce their E- how precarious the Lives, Liberties and Properties 
vidence. of the Subjects would be, onght to be conſidered. 
8 | —— Mr. — _ — ——— 7 | 
b a y of the Records, which gives King 
The Record, p;cþ:-4 ad „ to diſpenſe with the Statute 
K. e A the Proviſors, was ſhewn him. He depos d, 
to diſpenſe hat he had examin'd the Copy, with the Records 
with the Sta- in the Tower; and it was à true Copy. 
rute of pro- The Record being in French, Mr. Halftead, the 
yiſors, Read, Clerk of the Records in the Tower, was Sworn, 
truly — _— it _ Engliſh. CS 
y this Record it appears, that a Power was 
reer given by the Commons — King, That he with 
the Aﬀent of the Lords, might diſpenſe with 


the Statute of Proviſors, till the next Parlia- 


* ment, with a Power reſerv'd to the Commons, 


« to diſagree to, and retrat that Conſent of 
« theirs the next Parliament; if they thought 


fit: And they proteſt, that this Aſſent, which 
« was a Novelty, and had not been done before 
© that Time, ſhould not be drawn into Example 
« or Conſequence, for Time to come: And 
they prayed the * that their Proteſtation 
« might be entered of Record, in the Roll of 
Parliament: And the King granted, and com- 
4 manded to do it. 
Sir George Treby obſerv'd thereupon, That the 
Statute of Proviſors thus Piſpenſed with, was a 
penal Law, and concern'd Ecclefiaſtical Affairs, 
viz. The Collating and Preſenting to Arch-Bi- 


The Journat- ks, Biſhopricks, Benefices, and Dignities 
Book of the Of the Charch. : | | 
Houſe of Lords, the Journal-Book of the Houſe of Lords 


producd., was produc'd, and Mr. Walker was Sworn; and 
: depos'd, 


very worft of all Religions) from prevailing amongſt - 
us: And that this was the very Deſign of the Acts 


| 
. 
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depos d, That the Book was kept by him, in the 
uſual Place, at Weftminfter. | 

- Clerk Reads. Die Mercurii 18 Feb. 1662. The King's 
Here the King's Speech was Read, wherein was Speech in 
that Clanſe, from whence the Defendants Coun- 1552, Read. 
cil argued, that the King himſelf did not appre- Pe 0+ 
hend, he had a diſpenſing Power, viz. And yet, 

if the Diſſenters will demean ns pon 

and ie, the Government, I could hearti- 

ſuch a Power of Indulgence, to uſe 


they proceed to ſhew that the Lords, in 
Compliance with the King's Deſire, ordered a 
Bill to be brought in, to enable His Majeſty to 
diſpenſe with the Act of Uniformity; or with 
any other Laws eng Oaths or Subſcriptions ; 
- 8 to the Diſcipline of the Eſtabliſhed 
Churc 
And the Bill was Read. Then the Commons Page 802. 
Journal was produc'd, and Mr. Jodrel was Sworn, The commans 
and deliver d the Journal into Court: And an Ad- — * 
dreſs of the Commons, in anſwer to the King's | 
| h, was Read: wherein they tell His Majeſty, 
That it was not adviſeable to gran any Indulgence t the cem 
#0 thoſe Perſons, who preſum d to diſſent from the n 202 
At of Uniformity, and the Religion eftabliſhed : the gif 
And: that the Aft of ge peel could not be diſ- power, 
penſed with, but by Act of Parliament. <4 
ö Then the King's Speech, of the 5th of Feb. 
| 1672, was Read, 
Wherein His Majeſty ſays, He had put forth 4 
Declaration for Indulgence to Diſſenters ;, and had . age 803. 
hitherto found a good Effect of it, by ſecuring his 3 — 
F he was engaged in a War 
roa * * ; 29 
Then an Addreſs of the Commans, of the 14th His 
3 of Feb. 1682, was Read. an Indulgence. 
Wuerein they ſay, They find themſelves bound The comms 
in Duty to inform His Majefty, That penal Statutes, Address 
im Matters Eccleſiaſtical, cannot be ſuſpended, but thereupon. - 
Att of Parliament. And therefore, belſeech © '* 
s Majeſty, that the faid Laws may have their 


free Courſe, until it ſhall be otherwiſe provided 


for by Act of Parliament. 


AY 
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Here the King's Meſſage, in | Anſwer to the 
faid Addreſs, was Read, viz, © 


The King's © That His Majeſty did not pretend I- Right 


of ſupending any Laws, wherein the Proper- 
« ties, Rights, or Liberties, of any of his Subjects 
« were concern'd; nor to alter any Thing in the 
c efſtabliſh'd Doctrine or Diſcipline of the Church 
* of England. But his only Deſign in this was, 
t to take off the Penalties the Statutes inflicted 
< upon Diſſenters. | | 


mons Reply, Then follows the Commons Anſwer to the ſaid 


Meſſage, the 26 Feb. 1672. b 
Wherein they tell his Majeſty, That the 95 
< id Anſwet to their Petition and 2 
< not ſufficient to clear the Apprehenſions that 
<« may juſtly remain in the Minds of his People; 
by His Majeſty's having claim'd a Power to ſuſ- 
<< d Penal Statutes in Matters Ecclefiaſtical : 
1 nd which His Majeſty did ſtill ſeem to Aſſert 
< in the ſaid Anſwer, to be intruſted in the 
.  ® Crown, and never queſtion'd in the Reigns of 
< any of his Anceſtors. Wherein they humbly Cyn- 
<'ceww'd, His Majeſty had been very much mifin- 
d form'd, ſince no ſach Power was ever claim'd 
« or exercis'd by any of His Majeſty's Predeceſ- 
« ſors: And if it ſhould be admitted, might tend 
* U to the interrupting the free Courſe of the Laws 
cc and altering the Legiſlative Power, which hat 
& been always acknowledg'd to reſide in tlie two 
Wed oper Fin 
; therefore, with an undmmons Conſent, be- 
1 1 oft humble Suitors unto his 3 
« Aajeſty, That he would be pleaſed to give the 
i fall and fatisfaftory Anſwer to their ſaid Pe- 
<« tition and Addreſs? And, That His 'Maje 
tc would take ſuch effectual order, that the Proceed - 
= © ingsin this Matter, might not, for the future, be 


— © drawn into Conſequence. 


ich . Then his Majeſty's Speech, the g March, 1672, 


was Read. W 
the Commons. th ebe 


Wberein his Majeſty tells them, “ That if 
. & be any Scruple remaining with them, concern- 
< ing the Suſpenſion of Penal Laws, He then faith- 


& fully promis'd them, that what had been don 
| | « in 
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e jn that particular, ſnould not, for the future, 
« be drawn either into Conſequence or Example. 
&« And, that as he daily expected from them, a 
« Bill for his Supply, ſo he affur'd them, He ſhould 
« as willingly paſs any other Bill they ſhould of- 
cc fer Him, that might tend to the giving them 
& Satisfaction in all their juſt Grievances. 

Alſo a Meſſage to the Houſe, by my Lord Chan- 
cellour, the next Day, was Read, wherein His 
Majeſty fays, That he had the laſt Night, in pur- 
ſuance of what he then intended, and declar'd in the 
Morning, concerning the Suſpenſion of Penal Laws, 
not being for the future, drawn either into Conſe- 
quence or Example, cauſed the Original Declarati- 
on, under the Great Seal, to be Cancell d in his Pre- 
ſence. Whereof the ſaid Lord Chancellour, and 
ſeveral other Lords of the Council were Witneſſes. 

Then out of the Lords Journal was Read his 


Majeſty King James's Speech to both Houſes, ©*"s 


Novemb. 1685. after Monmouth's Rebellion. 
Wherein the King acquaints them, That the Mi- 
litia were not to be depended on, and that no- 
thing bat a good Force of well diſciplin'd 6 70 
in conſtant Pay, could ſecure them from ſuch At- 
tempts. And then goes on, and ſays, Let no Man 
take Exceptions, that there are ſome Officers in the 
Army, not qualified according to the late Tefts.. © 
Afterwards, the Commons Addreſs to His Ma- 
jeſty, of the 16 Nov. 1685, was Read. 

Wherein they tell His Majeſty, © That as to 
that part of his Speech relating to the Officers 
of the Army not qualified for their Entioy- 
ments; They did, out of their bounden Duty 
4 bunibly repreſent unto His Majeſty, That thoſe 
Officers could not, by Law, be capable of their 


& upon them elves thereby, can no ways be ta 57 2 
« but by Att of Parliament. That they were 19 


to paſs a Bill to indemnify them from the} ogg 

ties they had incurr'd;; but did beſeech His N. 
<< jeſty to give ſuch Directions therein, for the fu- 
ture, that no Apprehenſions or Jealouſies might 
remain in the Hearts of His Majeſty's $ 3 5 
. * en 


- 
— 
- 


© enjoins the Bi- 


ſhops to ſee 
the Laws, con- 
cerning Uni- 
formiry put 
in Execution 


* 
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| Then the Paragraph out of the 1ft Elis. c. 2. 


was Read. | 
| Where the Biſhops are charg'd to ſee the Laws, | 
; in relation to Uniformity, executed; as they will F 
— 1. 7 God, for ſuch Evils and Plagues,. 
The Subjects th Almighty God may juftly puniſh his People, | 
Right to peri- for neglefing that good and wholſom Law. —- 
jon. See the Mr. Serjeant Levins then repeated ſome of thoſe 
13% Cor. II. Arguments that had been urg'd before, in behalf of 
Page 808. my Lords the Biſhops; and as to the Right of the 
Subjects to petition, he obſerv'd, that this was ad- 
mitted by a Statute of the 13th of the late Kin 
which ſays, That they may petition, and come 
deliver their Petition, under the Number of Ten, 
as heretofore they might have done. And that as to 
the Diſpenſing with the Laws which they petiti- 
on'd againſt, there was no Inſtance of ſuch a Diſ- 
penſation to be found from the Conqueſt, till the 
ear 1672, which was immediately. Animadver- 
ted upon by the Parliament, as had been obſerv'd. 
Sir Robert added, that he found very fevy 
Attempts of this Nature in any King's Reign. But 
in the Reign of Hen. IV. there was an Act of Par- 
liamen t Foreigners ſhould have a free Trade 
in the City of , notwithſtanding the Fran · 
chiſes of London. That after the Parliament roſe, 
the King iſſued out his Proclamation, forbidding 
the Execution of that Law, and commanding that 
it ſhould be in Suſpence, ſque ad proximum Par- 
\ liamentum. Yet that was held to be againſt Law. 
That there was a Statute, the 31 Her. VIII. c. 8. 
which enabled the King, by Proclamation, in ma- 
ny Caſes, to create the Law (which Statute was pl 
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_ as ro Act of Parliament, and therefore the Parliament 
Diſ} enables the King to do ſo and ſo. 


Power, Mr 
— 2 te great Caſe of Thomas and Sorrel, in the Exche- 
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ſettled Pofition, That there never could be an Ab- 
rogation, or a Suſpenſion (which is a Temporary © 
Abrogation) of an Act of Parliament, but by the 
Legiflitive Power. Indeed, it was diſputed, How ** 
far the King might diſpence with the Penalties in 


ſuch a particular Law, as to particular Perſons ? 3 1 
but it was agreed by all, That the King had no 
Power to ſuſpend any Law. I dare appeal to MW r. 


Attorney himſelf, Whether, in the Caſe of God- 

den and Hales, which was lately in this Court, to 

make good that Diſpenſation, he did not uſe it as an 

Argument then, that it could not be expounded 

into a Suſpenſion? He admitted it not to be in the Whether the 
King's Power to ſuſpend a Law, but ſaid, he might King may 
give a Diſpenſation to a particular Perſon. This give a Diſpens 
was all he took upon him to juſtify at that Time. fation as to 2 

Mr. Sommers farther obſerv'd, That the Matters Particular 

of Fact alledg d in the Petition, were perfectly * 

true, as had been ſhewn by the Journals of both | wth pe nas 
Houſes. And that there could be no Deſign to di- the 3 
miniſh the Prerogative, becauſe it appear d the thing in the 
King had no ſuch Prerogative. 35 Petition that 

Seditious the Petition could not be, nor could could deno- 
e ſtir up Sedition in the Minds of the People, minate is a 
becauſe it was preſented to the King in private, Libel, or 
and alone. Falſe it could not be, becauſe the Mat- dending to 
ter of it was true; and there could be nothing of dition. 
Malice, becauſe the occaſion was not ſought, the 86 610. 
Thing was preſs'd upon them. And a Libel it 
could not be, becauſe the Intent was Innocent: 
And they kept within the Bounds ſet by the Act 


of Parliament, that gives the Subject leave to ap- 


OS 


ply to his Prince by Petition, when he is ag- 
griev- . 


Att. Gen. My Lord, They have ſpent theſe four wc. 
Hours, in that which, I think, is not pertinent to Reply. 
the Caſe in Queſtion. We are told what great 
Danger our Religion is in, by this Declaration; 
bat the Queſtion is, Whether the Courſe my Lords 
the Biſhops have taken to preſerve our Religion, 
be Legal or not? They challenge us to ſhew, that 


ever there was ſuch a Declaration: Let them ſhow 


us one Inſtance, that ever ſo many Biſhops did 
come under the pretence of a Petition, to reflect 
Vol. III. Part. II. H | upon 


— —— — oe 


——_——— 
TIED 


perty ſtil d De- 
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He urges that upon the King out of Parliament? The few In- 
the lo ſtances they have produc'd, are Evidence againſt 
they have pro- them, for they are only Matters tranſacted out of 
duc'd. are E- patliament. As to King Richard's Time, *tis poſ- 
— ſible they may find ſome Inſtances of ſuch Peti- 
— — tioning as this; for our Hiſtories tell us, they had 
Marrs rranf. 40000 Men in Arms againſt the King, and how, at 
acted in Par- length, he was depos'd. 
liament. . For what was done in 1662. do they ſhew any 
That Votes thing more than ſome Debates in the Houſe of 
and Addrefſes Commons, and at laſt an Addreſs, an Anſwer by 
of the Com- the King, à Reply of the Commons, and then the 
mom 1mpro- thing dies? ls a Tranſaction in the Houſe of Com- 
n in mons a Declaration in Parliament? If you ſpeak 
obe n of the Court of Parliament in a legal Senſe, you 
nd >. moſt ſpeak of the whole Body, King, Lords and 

Commons; and a Declaration in Parliament muſt 
be by all the whole Body, and that is properly an 

Act of Parliament. Then they come to the Year 

1672, where your Lordſhip obſerves the late King 

id inſiſt upon his Right in Eccleſiaſtical Matters, 
and though his Declaration was cancell'd, yet 
there was no formal Diſclaimer of the Right. 


be puniſh'd true or not, was it ever made a Queſtion, Whe- 
fot a Libel, ther the Party were puniſhable for it? If a Man 
chough the ſcandalous Matter of a Noble Lord, and a 
Facts are true. Scam ai um AMagnatum be brought for it, though 
Pags 8:t+ that which was ſpoken has been true, yet it has 
been adjudged that the Party cannot juſtify 717 
cauſe it tends to a Breach of the Peace: A 

may petition a Judge; bat if in his Petition he 
— tell the Judge, Sir, Lou have given an illegal 
Judgment, and I cannot in Prudence, Honour or 
8 obey it, he would be laid by the Heels, 
though the Judgment 2 might be illegal. 
There is the Caſe of Wrenham in my Lord Ho- 
bart : The Lord Chancellor had made a Decree a- 
— him, and he petition'd the King that the 


aſe might be re · heard, and reflected on my Lord 


Chancellour for injuſtice, &c. This was puniſh'd 
as a Libel in the Star-Chamber, and the Book ſays, 
though it be lawful for the Subject to petition the 


King againſt any Proceedings by the Judges, * 


Tha ene may But whether the Matter of Fact in a Libel be 
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it muſt not be done with Reflections, and the 
— of the Decree is not to be queſtion'd in the 
8 

So here yon are not to draw in Queſtion the 
Truth or Falſhood of the Matter complain'd a- 
gainſt, for you muſt take the Way the Law has 
reſcrib'd, and proſecute your Right in a legal 
arſe, and not by Scandal and Libelling. There 

is a great deal of Difference between not doing a 
Thing that is commanded, if I think it unlawful, 
and coming to the King and telling him, Sir, you 
require that which is againſt Prudence, Honour 
and Conſcience. any 4 | | 
Might not my Lords the Biſhops have acqui- That the Bi- 
eſced under their Paſſive Obedience till the Parliz- hops ould 
ment met? which thę Declaration tells them was have acqui- , 
to be in November; but they muſt do it ont eſced under 
of Parliament, of which no Precedent can be their Patfive 
ſhewn. And as to the Words malicious and ſedi- 2 till 
tious, which they complain of, becauſe they ſay — . 2 
no Malice or Sedition is found, we very well know NED _ 
that theſe things ariſe by Conſtruction of Law out qc<g/9 in chis 
of the Fact. If the Thing be illegal, the Law ſays manner out of 


it is ſeditious, and a Man ſhall not come and ſay Parliament, of 


he meant no Harm in it: If the Act be unlawful, which chere 
the Law ſupplies the Malice and evil Intentions. is no Prgce» , 
Sal. Gen. 1 do agree that the Lords and Com- denn. 
mons in Parliament may make known their Grie- A to the Epi- 
vances to the King, but it cannot be concluded — wrong 
from thence that my Lords the Biſhops may do it , 2259» 


out of Parliament; fo that all the Precedents they 3 — 


have produced of what the Lords did, or what ſeditious. 


the Commons did in Parliament, is no Warrant The Law al- 
for them to ſhelter themſelves under againſt the ways implies 
Information here in queſtion : I have heard no- ſo much, if 
thing ſaid that could give any Colour to ſuch a the Fact be fl 


2 , but the Curſe that has been read in 1 Eliz; legal. © 


| tell us that the Declaration in 1662. was Page 872. 
the firſt Declaration to fuſpend the Laws withont — — 
Act of Parliament, and yet in the fame Breath Subject — 
take notice of the King's Declaration from Breda; Right to Pe- 
then they give $5 another Inftance of it in the sition in Mat- 
Year 1672, whjchThews that this Declaration of ters of Go- 
his preſent Majeſty is not ſuch a Novelty but has veramene out 

H 2 been of Parliament, 
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their Diſobedience they were call'd in Queſtion, but 
for giving ſuch Reaſons for it, in their Libellous 
Petition. | 

Mr. Recorder obſerv'd, that altho' the Biſhops 


566. 


Sir R. Her 
urges that 
this was a* 


them no more Right to libel his Majeſty than his 


much a Libel, Other Subjects. That it was as lawful for the 


as the Petiti- City of London, to petition for the Sitting of a 
on of the Ci- Parliament, as it was for my Lords the Biſhops, 


ty of London to give Reaſons for their Diſobedience to the 


ag-inſt daſſol- King's Commands. And, if the Matter of the 
| ving the Par» City of Londor's Petition was reckon'd to be li- 
liament. bellous, in laying, that what the King had done, 
in diſſolving the Parliament, was an Obſt ruction 
of Juſtice, What other Conſtruction could be 
made of my Lords the Biſhops ſaying, that the 
King's Declaration is illegal? And if the Matter 
of this Petition be of the fame Nature, with that 
of the City of Longo, it ought to have the fame 

. Condemnation. | 
Mr. Serj. Trinder affirm'd, That in Sir Edward 


Hales's Caſe it had been adjudged, that the King 


had Power to diſpenſe with penal Laws; and that 
in 1 Eliz. and many other Statutes, there were 
expreſs Sayings of the King's Supremacy ; and that 
the King's Authority, was-not to come- under the 
Suffrages of a Parliament. | | 
Page 818. Then my Lord Chief Juſtice Sum'd up the 
The Chi Evidence, and directed the Jury. 


Chief | Food 
Juſtice direct: He told them, that if they believ'd that the Pe- 


the Jury, and tion, which my Lords the Biſhops preſented the 
gave his Opi- King, was the fame that was produc'd in Court, 
nin it was a that was a ſufficient Publication of it. And, if 
Libel. they did believe that this was the Petition that was 

Page 319. preſented to the King; the next Enquiry was, 


hether it was a Libel? That any thing that 


ſhould diſturb the Government, or make Mis 
chief, or a Stir among the people, was certainly 
within the Caſe of Libellic famoſis And he gave 
them his Opinion, that he did take it to be a Li- 


Jaſt. 


u of Opinion, other Judges would give their Opinion. | 
88 Mr. Juſt. Holloway ſa d, It being the Right of 
Libel. every Subject to petition, it could not be a — 

TOO, pack " 


might have a Right to petition, their Peerage gave 


bel; but this being a Point of Law, he deſird the 
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unleſs it were done with an ill Intent: Indeed, if 
the Jury were ſatisfied it was done with an ill In- 
tention, as to raiſe Sedition, or the like; they 
ought to find them Guilty : But if they did deli- 
ver the Petition to ſave themſelves harmleſs, and 
to free themſelves from Blame; by 7 
Reaſon of their Diſobedience to the King's Com- 
mand, which they apprehend to be a Grievance 
to them; and which they could not in Conſcience 
po "RM to. He could not think it was a 


Mr. Juſtice Powel held, that to make it a bibel, juſt. rower 
it muſt be falſe and malicious, and that it muſt held it was 
tend to Sedition ; and that he ſaw-nothing offer'd nor a Libel. 
by the King's Council, to ſhew either Falſhood 
or Malice in it: That he did not remember any 
Caſe in Law (and he had taken ſome Pains, upon 
this Occaſion, to look into it) that there was any 
1 in the King, and then it 
could be no Libel. wh I be 

That this was a Diſpenſation with a Witneſs; 
it amounted to an Abrogation and utter Repeal o 
all Laws; and he could ſee no Difference in Law, 
between the King's Power to diſpenſe with Laws 
Eccleſiaſtical ; and his Power to diſpenſe with any 
other Laws whatſoever ; That, if this were once 

allow'd there would need no Parliament; all the 
Legiſlature would be in the King, which was 2 
Thing worth conſideriog; and he left the Iſſue to 
God and their Conſciences. Tt 1 

Mr. Juſtice Allybone lays it down as a Rule, Juſt. Abe 
That no Man may take upon him, to write againſt held, chat 
the actual Exerciſe of the Government, unleſs he writing 
have Leave from the Government, but he makes a —_— che 
Libel : And further, that no privace Man may gef 8 
take him to write about the Government at 80 
all. That when the Government comes to ſhake „, Libelling 
his particular Intereſt, he may Redreſs himſelf Page 829. 
by Law. But, if he intrudes himſelf into other 
Men's Buſineſs, that does not concern his particu- ft any ane 
lar Intereſt, he is a Libeller. _ might petiti- 

That he did — — every Man might Peti- on in Matters 
tion the King or Government, in a Matter that relating to 
relates to his own private Intereſt ; But to med- his prixate la- 
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| "The TRT AL of &c. 
die with a Matter that related to the Govern- 
ment, he did not think my Lords the Biſhops had 

And that it any Power to do that more than others, That 

— 2 — ns Houſes of —— — Commons are — 

a ing, it is a proper Way of applying to the 
demeanour, King : But if 7 ivate Man NGuld come and 
to petition the in his Advice, he thought there would be 

— Bar PUT no End of Adviſing the Government, That in 

Lavs in Exe. the Time of King James the 1, there was a ſo- 

cution. lemn Reſolution; T hat it was a High Miſdemea- 

nour, and next to Treaſon, to petition the King 
, 1 — Laws in Execution. "1 214 
r. Pollexferi. They there threatned, unleſs 
their Requeſt were granted, ſeveral Thouſands of 
the King's Subjects would be diſcontented. 
Juſt. 'Powel. That is the Reaſon of that Judg- 
ment; 1 affirm it, PET 1 ö 
Juſt. Aly bone went on, and ſaid, he put no great 
Streſs upon that Obje&ion ; that the Matter of the 
Petition was not falſe; and for Sedition it was that, 
that every Libel carry'd in itſelf: And as every 
Treſpaſs implies Vi & armis, ſo every Libel againſt 
the Government, carries in it Sedition : And all 
the other Epithets that are in the Information. 
That was his Opinion, as to the Law in general. 
He faid, he would not debate the Prerogative 
of the King, or the Privileges of the Subject; but 
as the Fact was, he thought theſe Venerable Bi- 
ſhops, did meddle with that which did not be- 
long to them: They took upon them in a petiti- 
 onary Way, to contradict the actual Exerciſe of 
the Government: Which he thought, no parti- 
cular Perſons might do. | . 

The Court Then my Lord Chief Juſtice, gave the Jury 

permit the Ju- Leave to ſend for Wine. 
wo ſend for Fury-Man. My Lord, We pray, We may have 

I. the Papers that have been given in Evidence. 
Page 821. L. G. J. They ſhall have a Copy of the Infor- 

| are Pot. mation, the Libel, and the Declarations under 


— . Seal, but not the Votes of the Houſe of Com- 


; or the Journals; for they can have no Pa- 
Rom pers but what are under Seal. 2 
What are un- Serj. Levins, They may have them by Conſent, 

n 


The Houſe 4 Commune having directed the "RIO 
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Then the Court aroſe, and the Jury went to The Jury 
conſider of their Verdict; and ftaid together all continued to- 
Night, without Fire or Candle. | gether all 
The next Morning, being Saturday the zoth of Night, wits 
June, about 10 a Clock, his Grace the Arch-Bi- 6” 17 
ſhop, and the reſt of the Biſhops came into Court; The Defen- 
and the Jury appeared, and brought in their Ver- dants are ac- 
dict, That the Defendants were Not Guilty. quitted. 
At which there were ſeveral great Shouts; and The people 
Mr. Solicitor moving that they might be commit- Hour. 
ted for it, a Gentleman of Grays Inn was ſeiz d; A Gentleman 
to whom my Lord Chief Juſtice ſaid, Sir, I am committed 
as gla$85- you can be, that my Lords the Biſhops for it. bur is. 
are acquitted ; but your Manner of Rejoycing — after 
here in Court, is indecent: You might Rejoyce 12 
n your Chamber, or elſewhere, but not here. 
Gentleman was ſoon after diſcharg d. i 

L. C. J. Mr. Attorney, Have you any thing 
more to ſay to my Lords the Biſhops? _ 

Att. Gen. No, my Lord. | 
Then the Gourt aroſe, and the Biſhops went - 
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Proceedings in the Houſe of Commons, Page : as: 
againſt the Earl of CASTLEMAIN, 


nour of the Tower to bring the Earl of Caſtle- 
main before the Houſe, Mr. Speaker ſaid as 
follows. TOY | {'Y- of 


Lord, The Houſe having underſtood that 8 
went Ambaſſador to Rome, and al ſo took — —— owes 
Place at the Board, as a Privy Counſellour, with- ſador to Rome, 
out taking the Oaths (which are great Crimes, and and fitting in 
egainſt Law) They haue ſent for you, to know what Council, with. 

you have to gfe pn - | 1 +7:-++ *. , 1 our raking 
His Lord ip anſwer'd, That it put him into a che Qatbs. 
more than ordinary Confuſion to find himſelf in 
that Place,-as a Criminal, . ſince he had 
ever made the Glory and Welfare of Englerq his 
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Anſwers That He deſir d them, in the next place, to conſider, 


he could not 
refuſe the 


— ra 


lick King, to his Holineſs; as all Princes of that 


And there 
was no Law 


againſt it. 


PROCEEDINGS axainft the 
chief Aim. That he was ſo far from deſiring to 


be ſent on this Embaſſy, that he had us'd his ut - 


moſt Endeavours to avoid it. That when my Lord 
Sunderland hinted what the King's Intentions were, 
and he recur'd to his Lordſhip's Frindſhip in the 


Matter, my Lord Sunderland anſwer'd, That if 


Subjects ſhould refuſe their King's Service in every 
Thing that was troubleſome, or contra Cæur Kings 


would be in an ill Condition-: That. his Requeſt 


was beyond his Power, and, he believ'd, the Ki 


would be poſitive; which he found he was. An 


could it be immagin'd, that he, who had ſeen the 
Grandeur of ſo many Roman Embaſſies, and knew 
they exceeded in Splendor and Expence, three 
times thoſe to any Crown'd Head whatever, ſhould 
not be averſe to ſach an Employment; which had 
for its Subliſtance, no other Eſtabliſhment than to 
Spain or Fance? (which being 100 J. a Week, 
amounts but to 5200 J. per Amum.) 


that there was no Law againſt it: That he was 
commanded by the King, who might command 
the Service of any of his Subjects, eſpecially on 
Embaſſies; as appears by many inſtances, and 

tal One in the preſent Century, 


123 that 
in the Caſe of the Lord Overbury. 


That he hop'd they would remember what he 
went to Rome about, that it was only with a Let- 
ter, with a Complement, from a profeſs'd Catho- 


Communion ſend in the beginning of their reſpe- 
Rive Reigns. And as he knew no Law which for- 
bad his Obedience, fo neither did he know how 
ſach a Law could be made; for the Pope being a 
Temporal Prince, and his Territories bordering 
on the Mediterranean and Adriatick Seas, if the 
Subjects of this Crown ſhould be drove into his 
Ports, or ſurprizd in their Travels, by a Roman 
Party, it would be ſtrange, if the Government 
ſhould want a Power to ſend à Meſſenger, to Ran- 
fom or Compound for them. That where-ever 
the Commerce and Intercourſe of Nations has been 
broken or prohibited, yet the Commander in 


Chief, mych more « King, ill had the Liberty of 


beating 


A = or 


| 


were in queſtion, or any Temporal Concern of 


Orders and Commands. 6 
he reſided in Rome, his Houſe was an Aſylum, or ſerviceable he 


ſted in their Traffick. And that his Care extend- 


. Concerns; and for which, the Merchants of the 


to — — kept up the Glory and Grandeur of omg 
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beating a Parley, or diſpatching a Trumpet; nay, 
of ſending and — Letters, as often as Oc- 
caſion has requir'd. ö 

That as for Religion, He neither had any Com- That be trant- 
miſlion concerning it, or ever tranſacted any thing acted nothing 
with his Holineſs about it. And that the Court of concerning 
Rome, and every Engliſhman there, look d upon Religion. 
him as one, that if any Immunity of the Crown 


the Kingdom touch'd, he would ſtand as much in 
the Gap, and be in as diametrical an Oppoſition, 
as any Perſon of the Reform'd Religion whatever. 
And that it was hard he muſt ſuffer as a Tran{- 
eſſor of the Law now, when he muſt have fuf- 
rd by the Law, if he had refuſed his Majeſty's 


. 


r 0 —— az 


He begg'd leave alſo to take Notice, That while Shews how 
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Place of Refuge, to all his diſtreſsd Fellow Sub- vs to the 
jets. That he ſaw Juſtice done to the Englifþ 94 — — 
Merchants, where. ever they were abus d or mole- h fchided uc 


ed to all our Factories in Italy, and not only the . 


Conſuls, but every private Perſon, found an eaſy 
Acceſs to him, and an indefatigable Zeal in their 


Turky Company had return'd him their Thanks. 

That if the Employment he ſubmitted to, were That he ing, 
a Fault, he had already ſufficiently ſuffer'd for it, paircd his 
by the Expences it had occaſion d; which he had Eftare, to 
never ſet bounds to, when he thought them for — the 
the Honour of his Nation. That had he been ſent 01997 and | 
to Conſtantinople, where there are Mabomitans, or ne? 
to China, among the Gentiles; the Eclat or Figure 3 
he ſhould have made, would not have been conſi- 
der'd as an Honour done to their ive Reli- Page 34% 
gions, but for the Glory of our own Nation. And Thar if be 
that he could not but hope, they would have ſome had 4 
Opinion of an Ambaſſadour, (tho' at Rome) who n very 
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| That if he had done amiſs in obeying the King's — ng 

Commands, then no Conſul, who had purſued à muſt * 

Pirate or Banditri to Rome z nor no private Factor, dess d an 
| | that Offender. 
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that had follow'd a Debtor thither, but were far 


greater Criminals; and might be charg'd as Con- 
temners and Breakers of the Laws. | 


| As te his fie- As to his being a Privy  Counſellour, without 
ung in Coun- taking the appointed Oaths, he acknowledg'd this 


eil without to be a breach of the Law, but apprehended it in the 
ing the King's Power to diſpence with them, which he hop'd 
Oarhs, the would in ſome meaſure juſtify him. That he ſaw 
— were Non Obtantes deem'd lawful, which, to him, was 
— the ſame Thing with Diſpenſing. And that King 
— os Charles the 2d, diſpens'd with the Act for the Re- 
ich it, Sulation of Carriages, by Proclamation, almoſt 

as ſoon as it was made, without the leaſt Mur- 
mur. And that not only the Great Men of the Long 
Robe, but the Judges themſelves, had declar'd in 
Favour of this Prerogative : So that when he was 
call'd to the Board, he could not think the omit- 
ting to take them, any Crime; and if there were 
a Fault, the Judges, and not he, ſhould ſuffer, who 


had led him into this Error. For if Private Per- 


ſons, notwithſtanding the Determinations of the 
Courts of Joſtice,muſi ſtill be reſponſible, no Man 
could be ſafe, or ever be at reſt; becauſe he could 
never know, whether he were Innocent or Guilty. 


u he He defir'd Liberty, alſo, to acquaint the Houſe , 


was — how he became a Priſoner. He ſaid, That as ſoon 
impriſon's at às the King firſt left Whitehall, he thought it De- 
thi Revolu- cency to go out of Town; and therefore, three 


tion. Diys after, he took Coach for Montgomeryſhire, 


where he uſually refided in Summer. And when 

he came to Oſweftree, a ſmall Corporation on the 

| Borders of that County, he was ſtopp'd by the 
ERabble, and afterwards detain'd at his Inn, by the 

a Mayor, who ſet a ſtrong Guard upon him, though 

: no body made any Oath againſt him, nor had the 
Page 86. Mayor any Orders from London for it. And after 
2 Months Confinement, the Mayor refuſed to bail 
him, though he was told by two Eminent Lawyers 

in the Neighbourhood, he could not legally refuſe 

to do it. And three Weeks after this, he was 

brought to Town by a Party of Horſe. He ob- 

ſerv's, from hence, how the Liberty of the Sub- 

ject had been wilfully invaded by that Magiſtrate 

and faid, If he had been Conſcious of am Out. 


— 


— 
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he ſhould not have gone to a Place where he was 
known to every body, but have fled ſome other 


Way. | 5 

Then his Lordſhip retir'd, and a little after, 
was call'd in again; and the Houſe deſir'd to ſee 
the Inſtrutions he had when he was ſent to Rome. 

His Lordſhip ſaid, That at his ſettipg out for 
Wales, he burnt his Papers, eſpecially ſuc Nas related 
to Rome; which he knew, in that Time of Trou- 
ble and Diſtraction, would render him liable to 


the Cenſure of every malicious Man. That there 


as nothing in them indeed, but Thing of Courſe; 

ut Copies of thoſe Powers might be found in my 
Lord Sunderland Office, from whence they came. 
And that he had not any private Inſtructions given 


him. * wa 22 2 
Then his Lordſhip retir'd again, and after a 
is Order. © That He is Com- 


long debate, the Houſe paſs'd t 


575 


— 


the Earl of Caſtlemain ftand committed to the mitted by an 
Tower, 7 a Warrant from this 7 of High Order of the 
0 


Treaſon, 


r endeavouring to reconcile this Kingdom 


to the See of Rome, and for other High Crimes and 


HMiſdemeanours. ks | 
_ His Lordſhip defir'd Leave to acquaint the Houſe, 


that the Cuſtom of the Tower, as to Priſoners, was 


chang'd ; for that heretofore (unleſs there were a 
1 . 7 Order of State to the contrary) they 
had the Liberty of the Tower, viz. To walk about, 
at ſeaſonable Hours, with the Warder. Bat now, 
if one was committed on Suſpicion of High Trea- 
ſon, as he was, he was cloſe confin'd to his Lodg- 
ings, and his Friends not ſuffer'd to come near 
him, till Leave were 7 A by the Secretaries: 
He deſir'd therefore, he might have the Liberty 
that had been allow'd former x. 


But notwithſtanding; bis Lordfhi Was made , 
cloſe Priſoner at his return to the %% and on — 


Wedneſday, the 5th of February following, he was Moves f. 
breach Faden Gor us to the Kings Þ — 


Commons, 

for endea vou- 
ring to recon- 
cile us to 


ench Bar, Habeas Corpus, - 


where Mr. Attorney having nothing to object and is admit- 


againſt him, he was bail'd by the Earls of Bath, ted to Bail. 


Aylesbury, and Suſſex, and the Lord Lanſdomn; 
Hicaſelf in 10000 J. and the Bail in 5000 /. apiece. 


The 


an 


— > ao — A Se —— — 


4 * 


4 
1 
' 
f 
i 
| 
} 
J 
| 
ſ 


e —  . 
Wy —_ —0 > — _ 


— 3 > ds e * 


Page 847. The eArraigument of Joux Paicr, Eſq, 


ri 


ſerve Themſelves and Goods. - But an 


late Receiver General to Ring Charles 
the IId, and One Hundred other Pro- 
teſtants, for High Treaſon, at the 
held at Wicklow, in the Ring- 

dom of Ireland, 5 March, 1689. 


R. Price v. L. Coun try Seat at Balin- 
derry in the County of Wicklow, Twenty- 
r Miles from Dublin, upon King James's going 
for France, obtain'd the Lord Deputy Tyrconnel's 
Protection, for the Security of Link and Fa- 
mily; as did many other Engl; Proteſtants : For 
the Lord Tyrconnel, in order to raiſe a great Ar- 
my, had given out Commiſſions to ſuch 1-:/5 Pa- 
as would promiſe to ſubſiſt and cloath their 
for three Months; and theſe new Officers 
33 of mean Fortunes, their Men liv'd on 
the Plunder of the Engliſh; and would enter their 
* — the — — and — rows 
eas d; and frequently rob them, an 
drive Te their Cattle in the Night. And at the 
fame Time, the Prieſts of every Pariſh, charg'd 
their People to arm themſelves with half Pikes and 
| Skeans, and bring them to Maſs, on pain of Ex- 
compuntratin ; which was the occalion of daily 
— es 


Thekts, 
Engliſh, eſpecially in the County of Wicklow; 
69 77 ly ty 5 


theſe Purpoſes, giving themſelves the Names of 
Boys. n ſeveral of Mr. 
Neighbours repair 'd to 2 to pre- 
rder com- 

ing out ſoon aſter, for the taking away all Horſe 

and Arms from che Proteſtants, both in City a 

„Col. Toote came with à Party of his Men, 
and demanded what Horſes and Arms they had in 
Zakk ʒ but Mr. Price, and the reft, having the 
above {ai Protection, refuſed to obey him: And 
S—_ being made of it at Dublin, Colonel 
was ſent down with a body gf — 

00 


th 1 i n — 


2 — 


Kingdom, and particularly on this 
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Foot againſt Ballinde Mr. Price, upon Colo- 
mel Sheldon's approach, ſubmitted to him; and 
Mr. Price, with all the reſt that were in the Houſe, 
were made Priſoners; but the Priſon of Wicklow 
not being able to contain them, ſeveral were ad- 
mitted: to Bail till the following Aſſizes, which be- 


gan the 5th of March, 1689. Page 848. 


The Grand Jury conſiſted of Seventeen Perſons, Ten of che 
whereof Ten were Papiſts; to whom the Lord Grand jury 


Chief Juſtice Keating gave a very long Charge. He Papiſts. 
told them, that they had that Day before their The Lord 
Eyes, the greateſt Example that a Gracious Prince Chief Juſtice | 


could give to the beſt of Subjects. That they ſaw <8 
His. Majeſty, King Fames, notwithſtanding the (__ | 
great Troubles on his own Per was not want- 8 
ing in his Care towards them; but had ſent his 
Judges, with a Commiſſion to inquire into all their 
aladies and Grievances. - He obſerv'd, That the The vis Pas 
Miſchiefs which had fallen on a great part of the piſts a 
— had themſelves - 
ariſen, for the moſt part, from a Rabble of People, wich half 


who had armed themſelves without any direction _* — 


1 


from the Government, with unuſual Weapons, pre 


ſach as half Pikes and Skeans; which, he thought, 
look'd rather like a Deſign to Maſſacre and Mar- | 
der, than any Thing. elſe. That he did not lay Inconrag'd by 
this to the Charge of any that were under Com- the Regular 
mand, though it was poſſible that ſome of them, Troops, in 


under the ſcarcity they 1 might give their their Depre< 


Aſſiſtance, or, at leaſt, ſome Inconragement to dations on 
thoſe Robbers; otherwiſe it could not be, that the Eg 
whole Flocks and Droves of Cattle ſhould daily be 


driven away, and yet no one taken or brought to 


aſtice for it. That the King was not wanting in 
is Care, and had given direction to have the Laws 


put in Execution, and Criminals puniſh'd 3 and 
the Government ha bro ti 


d iſſued many Proclamations, T 
but they were grown too familiar with them. Page $49. 
That it was true the Prince of Orange had invaded H* ele them 


England, and had the ſame Deſign on this Ring- — 


1 Whereupon the Government had given Or- ure them 2 


dom 
ders for railing a greater Army than at any Time gainſt an In- 


heretofore, and the Neceſſity of the Thing re- yagon by the 
quired it; but never intended the People ſhould — 
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The T RT. L of 
Arm themſelves with half Pikes and Skeans, which 
might be fit indeed for the Mountains, or to guard 
a Man's Houſe, but not to go abroad with at Noon- 
day. And he directed thoſe Gentlemen who were 
—— of the Peace, or Officers of the Army, to 

re ſuch People, and bind them over; and 
know by what Authority they dare go abroad with 
8 h Weapons. 7 
No Perty Then he proceeded to direft the Grand Fury in 


v 


Treaſon in their Enguiries, particularly in High Treaſon (and * 
| obſerves they have no ſuch Thing as Petty Treaſon in 


Ireland.) He tells them, That if any one went 
about to Seize or Impriſon the King, it was High 
25 Treaſon; and there was but a few Steps between 

oft the the Priſons and Graves of Princes. That if they 

verument. Obſerv'd any Conſpiracy framing againſt the King, 
X they ought to look to it betimes; for if the Blow 
was once ſtruck there, there would be no retrie- 
Tells them ving it. That he was inform'd by Authority, that 
King James - the King was ſoon expected in this Kingdom, which 


pe look'd on as a Place of Refuge : And that tho 
it were a great Misfortune he ſhould be forc'd thi- 


pected in 
dreland, | 
ther, yet they might look upon it as a Bleſſing, 

that he ſhould think himſelf Safe here, when he 

could not be fo elſewhere. And faid, That he 
wies the firſt King, ſince Henry the 2d, except 

He thews - Richard, who had been in that ingdom. He ac- 
them whac quainted them that the Seizing any of the King's 
My © wa Forts or Ships, the holding Correſpondence with 
922 any of the King's Enemies, or with Rebels in 

0 actual Rebellion, that any of theſe Facts was High 
Treaſon. And that Murder, though but Felony 
Murder is in England, was made High Treaſon there. And 
_ Treaſon he further directed, that where any People had 


gone about Burning and Robbing of Houſes, they 


Page 850. alſo ſhould be Indicted for High Treaſon. 
TakesNotice He obſerv'd, that ſome other Counties had 
dk Corn. deen Ravag'd z but in this County, the Villains 
ty was tax Pared not even the wearing Cloaths, and Habit 
abs Of the Women and Children; ſo that they were 
parcel of Vit- forc'd to appear abroad without any thing to co- 


lains; and di- ver their Nakedneſs : He conjur'd them therefore, 


reds them to by all that was ſacred, to make diligent Enquiry 
inquire after into theſe Matters. ie 
the Offenders. He 
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He told them, all Riots and Routs were alſo to Bur tells them 
be enquir'd of ;and tho it were lawful for Numbers that tho” peo- 
of people to aſſemble in their own Defence, where Ple might a 
they heard the Country was Robbing and Spoil- —— WT 
ing; yet, they were not to conteſt with the Go- 2 
vernment, or do any thing in prejudice of that. Ronen 
This he hinted, in Relation to Mr. Price, and thoſe — a — - 
other Gentlemen that had been made Priſoners with not to con- 
him. After the Charge, the Grand Jury with teſt with the 
drew, and an Indictment of High-Treaſon, was Government. 
found againſt Mr. Price, and One Hundred others; 


whereof Thirty-One, being bail'd, did not ap- 
ar. | 
Pe The Indictment ſet forth, That the Pri- An Indict- 


44 ſoners, the 25th Day of February, in the 5th ment of High 


ce Year of King James the 2d, at Ballinderry, in Treaſon 


c the County of Wicklow; with divers other found againſt 
c Traytors and Rebels, in a warlike Manner, did ma Fric and 
War Ine Hundred 


ce aſſemble themſelves, and a cruel and o 3 

* and Rebellion againſt the ſaid King and his Sub- bg bon 

« jets, did raiſe and levy ;z intending-to depoſe in 1 

ce the ſaid King, and to put him to Death. And Defence but 

44 to that end, the ſaid Priſoners, at the Time, refus'd to ſub- 

ce and Place aforeſaid; with other wicked Tray- mit to Col. 

c tors and Rebels, did Arm themſelves with di- Toole. 2:7 

cc vers warlike Weapons, as well Offenſive as De- 

c fenſive ; and did traiterouſly excite others, the 

ce King's Subjects, to join themſelves with them, 

4 againſt the King's Peace, the Duty of their Al- 

« Jegiance, &c. The pe 
Upon this Indictment, Mr. Price, and . — 

Nine others, who appeared, were arraign'd, and the re 

pleaded Nor Guilty, . - + -- guarded and 

The Priſoners complain'd to my Lord Chief inſulted by 

Juſtice, that they were kept by a Guard of Soldi- Soldiers. 

ers who were very rude to them, and inſulted 

them; and would not ſuffer them to have any The Chief 

Reſt in the Night: And particularly, that the Juſtice de- 

laſt Night, a Piece went off in the Room, amongſt ——— * 

92 der the C 
The Chief Juſtice thereupon, told the Sheriff, ps 8 Ha 


that his Priſoners ought not to be kept with Fire- 1 to bs 


Arms, or by Soldiers: That the Law knew no- guarded by 
thing of Fire-Arms: And he faid, he had receiv'd Soldiers with 
Vol. III. Part II. 3 Directi- Fire- Arm- 
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Page #5:. Directions from the Lord Deputy, that the Pri- 
ſoners ſhould have all the Juſtice imaginable done 
them. And then, the Court aroſe. 
The Prin- The next Day, being the 7th of March, the 
ers agree in Priſoners were brought into Court again in order 
their Challen- to their Tryals, and the Jurors were call'd : The 
808. firſt of whom was Thomas Cowdell, whom Mr. 
Lewis, one of the Priſoners, challeng'd perempto- 
rily : Whereupon, Mr. Fitz Patrick, who was 
of Council for the King, demanded if they would 
. agree in their Challenges, otherwiſe they muſt be 
try'd ſeperately. And it was at length agreed, that 
if any one made a peremptory Challenge, the other 

Priſoners ſhould be ſatisfied with it. 
Mr. Lewis continued his Challenges till the 
Pannel was gone through; and there was a Defe&t 
2 Jurors, only Two Proteſtant Gentlemen being 


N 
Then the Sheriff gave in a new Pannel of Eleven, 
who were all likewiſe _ 8 
L. C. J. Keating. Mr. Sheriff, How many 
Free- Holders have you on the Grand Jury ? 
Sheriff. Six or Seven my Lord. 
The Grand L. C. J. The Law requires that all the Grand 


he ſhould be Free-Holders, and ha but 
—— ree-Holders, ve you 


Holders. _ Fitz. Patrick. In Caſes of Neceſlity my | 


L C. F. 1 will not be hang'd with Juſtice 
Belknap nor Treſſilian neither: Have you all your 
Free- Holders here, Mr. Sheriff ? 


Sheriff. My Lord, I have ſummon'd all the 


| Free-Holders there are in the County, I ſent Ye- 

ſterday above Twenty Miles for One Gentleman. 

Page 852. They are all gone out of the County. I hope you 

do not expect I ſhould go to the North, or Ie of 

Man, or or. Scotland among the Rebels 

There being to ſummon them. 1 

— LJ. What do you ſay in this Caſe; that 
— are of Council for the King? - | 

Mr. Fitz. Patrick. My Lord, I cannot tell 


Number of Free- 


* 


in this 9 


Hammond: It SEN are not a ſuf. 
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the Lands being in few Hands; and therefore, 
Muſt not Juſtice be done? We would have it re- 
mov d to the next County, or ſome other County. _ 

Baron Lynch, When did you ever hear that a , the 
Matter Capital was try'd in a foreign County? In nſberd. Ca. 
Matters Civil by Rule of Court, or Order of piral 5F..c. 


Chancery it may be; but of a Capital Offence it mut b yd 


was never known: And we are, by our Com- in ch: Coua- 
miſſion, to try Offences in the Counties where the «y wher: chey 
reſpective Facts are committed. We muſt try are commit- 
them in this County, and cannot remove them ted. 
from one County to another. | 
There being a Defect of Jurors, at laſt the 
Court were inclin'd to bail the Prijoners till the 
next Aſſizes; but conſulting among themſelves, Page 833. 


they agreed it could not legally be done after they — 
were arraign'd. Tryal is put 


. Whereupon, the Chief Juſtice ſent privately to o il 

Dublin to the Lord Deputy, to acquaint him, that — 
if they were left in Priſon until the next Aſſizes all but Seven 
they would certainly periſh, they having loſt all of the Priſo- 


they had, and the County was not able to main- ners bail'd by 


tain them: Upon which he receiv'd Orders to bail Order of the 
all but Seven of the Principal, viz. John Price, Government, 
Eh Thomas King, Richard Weſtland, William pe, they had 
Lewis, James Baron, Joſeph Crichley and George n 
crichley; who were kept cloſe Priſoners, in order 2 
to their Tryal the next Aſſizes. But, bis proba- Coe bug, 
ble the Wars that enſued, prevented their being png, of 
brought to Tryal. © | - chaie being. 7 
Several Complaints were made in Court by the robbd and 
| Proteſtants, of their being robb'd and ftripp'd of &ripp'd of 
all that they had, even of their Cloaths from their their Cloaths 
_ Wives and Children, as well as themſelves. and all they 
Then the Lord Chief Juſtice ordered the Pro- hae. 
clamation to be read, importing, That the Offi- Page 834. 


cers ſhould reſtore the Proteftants ſuch of their he — 


Horſes again, as were not fit for Service. | 
At the fame Aflizes ſeveral were indicted for db Oda 
ſtealing of Cattle, whereof Two were convicted: being directed 
And when the Book was brought them to read, not to affift 
the Lord Chief Juſtice directed the Ordinary not them in read- 
to aſſiſt them, and they were condemned; the ing, they are 
Ordinary returning * legit, to each. condemn d. 
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Deputy Let- Lord * having receiv'd certain Information 
ince of Orange intended to invade the 


for the Uſe of Conſidering the Decay of Trade, and the ſinkin 
the Army ; by of the King's Revenue, could not be ſupport 
but by extraordinary Means: And that fince the 
to the King, fame could not be done by Parliament, he could 
not think of a more effectual Expedient, than by 
voluntary Subſcriptions, by way of Loan from the 


might otherwiſe be committed by the Soldi- 
ers, though he ſhould always endeavour to pre- 
vent them as much as poflible. He therefors 
pray'd their Lordfhips the Judges, to recom- 


mend this weighty Affair to the Inhabitants of 


the * Counties at the Aſſizes; and ap- 
int the reſpective Sheriffs to procure voluntary 
iptions by way of Loan, of ſome certain 
Sum of Money from every Perſon, to which they 

Page 856. — me their Names 0 and _ — after- 
| Wa accepted in Money, Wheat, Oats, or 
Oat-meal; towards the Maintenance of the 


Army. | 

Grand In Anſwer to which, the Grand Jary drew 
— HH Paper, whick they enter'd in their Book —. 
how their preſented to Mr. Baron Lynch; ſetting forth the 


County u; in- extream Poverty of their County, occaſion'd by 


poveriſn'd, the daily Ruin of the Engliſh, &c. and ſhewin 
and excuſe that they were not able to raiſe any thing conſt- 
their Compli- qerable for the Army. And the Chief Juſtice be- 
; for ing return'd to Dublin, Mr. Baron Lynch told 
* the Grand Jury, that their Paper was a Scandal to 
— vy tteir Country, and would be taken amiſs by the 


| Baron Lynch, Government, and therefore order'd it to be torn 


out of the Book; which was done accordingly. 


The, 


Afterwards a Letter from the Lord Deputy to 
the Judges of Aſſize was read, — that the 


— 3 which. would prevent all Diſorders 
c 
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The eArraignment of Sir RICHARD 

| Gr AHME, Bart. Viſcount Px Es Tox, 
| Joun AsHTON, and EDmoND 

ELLIOr, Gent. at the Seſſions-Houſe 

in the Old-Baily, London; on Friday 

the 16th of January, 2 W. aud M. 
1690, upon an Indiitment of High- 
Treaſon found by the Grand Jury for 
the County of Middleſex. 


4 HE Indictment ſets forth, That the Pri- 5 
% 6“ (oners the 29th Day of December, in — 
< the 2d Year of their preſent Majeſties King High- Trea- 
4 William and Queen Mary, and divers other ſon in con- ; 
„Days and Times as well before as after; at ſpiring to de- 
& the Pariſh of St. Clement Danes, in the poſe and de- 
4 County of Middleſex, did maliciouſly and ſtroy the K. 
& traiterouſly conſpire, compaſs, and intend to and Queen. 
4 depoſe the ſaid King and Queen, and to pat them | 
2 n — and Page 857, 
e afore id traiter opoſe, con- i 
4 ſult and agree, to procure and — great Oe 4. 
4 Numbers of Armed Men, to make War and 
4 Rebellion againſt the faid King and Queen.' 2 Overt A 
4 And that they did prepare and compoſe, and 
& canſe to be prepar'd and compos d, divers trea- 
4 ſonable Letters, Notes, Memerandums, and 
4 Inſtruftions in Writing; to inform Lewis ; 
& French King and his Subjects, Enemies of our 
“ ſaid Lord and Lady the King and Queen; of 
& the Number, Force, and Condition of their 
& Majeſties Ships of War; how they were Mann 
4 and the Names of ſeveral of the Captains, an 
« how the Caſtles and Fortreſſes of Portſmouth, 
c South-Sea, and Goſport, within this Kingdom, 
<«< were ſtrengthned and fortified; and how the 
& {ame might be taken and ſeiz d: As alſo, how 
<& they might invade this Kingdom, and depoſe 
„ their jeſties: And alſo, when and Where 
# phe Enemies Fleet . 5 what 
12 Wt - 
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& and how to ſend Ships to plague the City of 


& Lo:4:n, and War and Rebellion within this 
4 Kingdom to procure. And that the Priſoners 
nat the Time and Place aforeſaid, did ſecretly, 
* knowingly, and traiterouſly procure, conceal, 
and keep Two ſeveral Bills of Exchange, for 
& the Payment of ſeveral Sums of Money to the 


< Enemies of our ſaid Lord and Lady the King 


& and Queen: As alſo divers traiterons Lette 
* Notes, &c. prout autea, to inform the ſai 


<« Lewis, and others their ſaid Majeſties Ene- 


mies, of the Force and Condition of their Ma- 
< jeſties Ships, &. prout autea. And that af- 
< terwards, viz. the zoth Day of December, in 
< the Year aforeſaid, at the Pariſh of St. Clement 
* Danes aforeſaid : The faid Priſoners, for the 
< Sam of One Hundred Pounds by them, or ſome 
< of them paid, did hire-a Ship to tranſport them- 
< ſelves and the ſaid Bills of Exchange, Letters, 


<N Memorandums and Inſtruftions into 


* Parts beyond the Seas; to and among their 


V VVS TEE ww ww Ww Smt ww Mw ST: ' 
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run in the late King's Name, and all Officers acted —— 
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& Performance of the ſaid Adheſion, did prepare Page 859. 
and compoſe ſuch Notes, Inſtructions, &c. The ſame O- 
& prout autea. And alſo did procure and conceal vert Acts laid 
« ſuch Bills of Exchange, Notes and _ —— 1 

m 


did hire ſuch Ship and Boat, to carry t res > <cbeo 
© and Papers into France, and did go on board the 3 
© faid Ship and fail for Fance; with Intention to 
& aid and aſſiſt their ſaid Majeſties Enemies in 
4 Council and Intelligence, by thoſe Notes, Bills 
© of Exchange and Inſtructions, &c. prout autea, 
© againſt the Duty of their Allegiance, their Ma- 


. © jeſties Peace, &c. 


Clerk of the Arraignment. How ſay you, Sir Rich. 
Grabme, Are you Guilty of this Felony and High 5 
—.— whereof you ſtand Iadifted, or Not 

jullty 

Lord Prefton. I find I ſtand Indicted by the Lord Preda 
Name of Sir Richard Grabme, Bart. But I take objects to his 
my ſelf to be intitled to another way of Tryal, as being Try'd | 
being a Peer of England, by Virtue of a Patent, in this Court, 
before the Vote of Abdication was made: And it chat he was 
was at a Time, when all your Proceſſes and Writs made 2 Peer 


by Virtue of his Commiſſions. And therefore I 2 
deſire to know, Whether your rdſhips think 
fit to allow me my Peerage ! | 
L. C. F. My Lord, You muſt make it out that 
you are a Peer, to the Court. | $10.4 
Lord Prefton. My Patent is in the Hands of the page dc. 
2 yu 5 S 1 
. If your ip plea t you were n. ; 
made a Peer, by a Patent — the Great Seal of — 


— you muſt produce it under the Great his Patent. 


Lord Prefton. I hope the Court will enable me 
to do that, PROG an Order to the Clerk f 
the Houſe of Lords to bring the Patent, for it is 
in his Hands. * De! | 102 
L. C. J. That is not in our Power. If your Rent 
Lordſhip take — Self to be a Peer, and would ? >d3 20 


thereby ſtop this Court from proceeding to Try l ad 
you, you muſt be ready to make it out: Nor are 
— enable you to plead to the Juriſdiction ß 
22743 I 4 | Lord oO zt N 
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| Lord Preſton. I deſire my Council may be heard 
— to this Matter. az 
L. CJ. 1 know your Lordſhip has had the Be- 


what you ſay, goes for nothing, unleſs you put in 
your Plea, and produce your Patent, that the 
„ 689 

Aud that ' Gen. n the IIth of ZVove 9 1 
_ he my Lord Preis did make ſome Claim in the 
claim's his Houſe of Lords, that he was a Peer of this Realm, 
Peerage in the by Virtue of Letters Patents from the late King 
Houſe of — which paſs'd the Great Seal before the 
Lords, they Time of the Vote of Abdication 5 which Letters 
u his Patents being produc'd, and my Lord Preſton in- 
Claim. fiſting on his Claim, the Lords thought fit, that 
Day, to commit him to the Cuſtody of the Black 
Rod. And the next Day, being the 12th of No- 
i» vember, upon folemn Debate of the Validity of 
- -+ -— theſe Letters Patents, and Conſulting with the 
n Judges then preſent, the Lords, Nemine Contra- 
dicente, did adjudge and declare thoſe Letters Pa- 
tents to be Void and Null, and did order Mr. At- 
deterney to proſecute my Lord Prefton in the King s- 
Bench, for a high Miſdemeanour, in preſuming to 
claim Peerage by thoſe Letters Patents; and it was 
alſo order'd, that the ſaid Letters Patents ſhould 
remain in the Cuſtody of the Clerk of the Parli- 
Lordſhip has à ment. And upon the 27th of the fame Month 


| 
| 
| 
| 
| 
t 
» 
j 


Right to 
Pocrage there. to Peerage, his Lordſhip was diſcharg d of his Im. 
priſonment; and the Houſe of Lords were pleaſed 
do remit the Order given to Mr. Attorney to pro- 
ſecute him ſor the Miſdemeanour. And this Mat- 


mination, in a Court which had the moſt — 
Conuzance and Juriſdiction of Claims of this Na- 
ture, I did not think it would have been urg'd again 
in this Place. But here is nothing offer d by my 


3 
i 


25 
N 


of the Court, L that the Court can'take any Legal Notice 
bu Plca if my Lord would plead to the Juriſdi- 
be in Form, the Court, he ought to have his Plea in 


and be ready with his Profs to make it 
r 


nefit- of Council, and they muſt tell you, that 


Aucend is Of November, upon my Lord Preſtons humble Sub- 
u miſſion and Petition, and diſclaiming any Right - 


ter having already thus receiv'd a Solemn | Deter- 


: 
( 


lk. db. wat is 


} 
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I. C. J. My Lord, You have offer'd nothing Page 861. 


that we can take Notice of, unleſs you had your Pa- 
tent to produce; and we cannot give your Lordſhip 
Time to plead to the Juriſdition of the Court. 
My Lord Chief Juſtice Polleæfen, the Lord Chief 
Baron, and Mr. Baron Lechmere, declared they 


were of the ſame Opinion. 


Then my Lord Preſton deſir'd the Indictment 
might be read in Latin; and becauſe he could not 
retain all the Contents in his Memory, he deſird” 
Leave for his Sollicitor to ſtand by him. 

L. C. J. Pollexfen. Do you all join in this Deſire ? 
for if you ſhould each of you, ſeverally, have it 
read, they that take Notes in Short-hand, may 
take a Copy of it asit is read, and a Copy is not 


to be allowed. 


Mr. Aton and Elliot. We join with my Lord, 


and deſire it may be read in Latin. a | 
Then the Indictment was read in Latin; after The Indict- 


which, my Lord Prefton defir'd to have a Copy went read in 


of it. Bhs. | . _ | 
1+ * or t 
L. — 95 We cannot do it: That has always pd bur 
q Copy of it 


Lord Preſton. There is a Statute in the 46th of 4 
Ed. z that doth order a Copy of any Record to 
any Priſoner,” or other Perſon, if he demand it; 
and I am inform'd, it has been granted in other 
Caſes, particularly Col. Sidney's. | 
L. C. * No, my Lord, it was denied in Col. Page $6p. 
e. . ; « 


Sidney's 


Lord Prefton. It was given asa Reaſon for the 
Reverſal of Mr. Corniſb's Attainder, that it was 
not a legal Tryal, becauſe he had not a Copy of 


his Indictment. 


L. C. J. That is but a private Act; I never ſaw The Court 
it, nor can we take Notice of it: Your Lordſhip can take no 
is to be Try'd by the ſame Methods of Law, that Notice of a 
all Perſons that have gone before you have : private Act of 
It has not been the rſe to allow a Priſoner a Parliament. 


Copy of his Indi&ment. It was deny'd both to 
Col. Sidney, and Sir Henry Fane, ger 


Lord Preſton. Was it not granted in the Ca 
my Lord Ruſſel ? + . 01 >» Ma * «1 
T. C. J, No, my Lord Ruſſel had it Bots, 7 | 

: N | | 0 So unba? 


— , . 


_ 
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\ 
Lord Prefton. May I not have Council heard, 
Whether I ought to have a Copy of my India» 
ment, 8 to the 46 Ed. 3 = 
L CJ. There is no ſuch Statute, that gives 
the Priſoner a Copy of his Indictment. 


Mr. Jones. If your Lordſhip pleaſe to hear me 


for my Lord Prefton ? 1 


The Court L. C. J. Nay, Mr. Jonet, you are miſtaken in 


refuſe to hear this Matter: If my Lord himſelf will ſhew that 
Council be- there is any ſuch Statute, we will conſider of it; 


fore their be- and if it be a Matter that requires Debate, we may 


ing ag. affign Council to argue it; but till then, Council 
are not to be heard. If your Lordſhip can ſhew 

us that Statute, pray do? | 

_ Preſton. I ſuppoſe my Sollicitor is here 

With it. 91 
My Lord Mr. Solicitor. My Lord, This Statute of the 
— — —— 3. is printed at large, in the Preface to my 
tute of 46 Ku. Lord Coke's 3d Report, and has been inſiſted on 
3. which ſays, in ſeveral Caſes in the King's-Bench, where the 


a Copy of any Priſoner has deſired a Copy of his Inditment; 


Record mal but a has been always denied, and this Sta- 

—_— dro tate E Feen taken to extend only to Records, 
Perſons. which may be Evidence for the Subject. 

Bur is told, L. C. J. That Statute ſays, that all Perſons 


that is only ſhall be to make uſe of the Publick Records, 


meant of Re- and take ies of them; becauſe, oftentim 
cords that the — Evidences of Mens Eſtates an 


may. be Eu. Titles : But an Indictment is not ſuch a Record, 


_ the as is within the intent of the Act. 


Lord Preton. There is a Statute, that ſays it 
ſhall be allow'd- to all Perſons to have Copies of 


Records, as well for, as againſt the King: And 


thoſe I have adviſed with, do ſay that the Statute 
is expreſs. * 20: | 
L. C. Baron, If any doubtful Words be in ſuch 
- Statute, yet the conſtant Practice muſt expound 


the Meaning of that Statute. 

ie L. C. FJ. See the 46 Ed. 3. Read it. : 
not reaſonable IL. C. J. Pollexfen. It is not printed, and 'tis 
a Prifoner mention d no where but in my Lord Coke's zd Re- 
ſhould have a port, that I know of; and whether there be ſuch 


Copy of kis a Sta non cenſtat : And if all People were to 
Jadictment. 2 * have 


it; the Law is now ſettled, That it is not within 
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have Copies of their Indictments to make Excep- 
tions to them before they plead, inſtead of Days of 
Goal Delivery, the whole Year would not be ſuf- 
figient, but would be ſpent, before they could be 
brought to Tryal. 
Lord Prefton. My Lord, Iam to defend my ſelf 
as I can, by Law, and not to conſider what other 
Peoples Caſes are. It is my particular Caſe now 
what the Caſe may be, as to another hereafter, or 
what the general Conſequence may be, is not to 
be conſider d. There is ſuch a Law, it is not 
—— indeed, but here is a Copy of that Record 
n Court. 5 f 
Then Mr. Whitacre was ſworn, and depos d, A Copy of 
that the Copy. produc'd, was a true Copy of the che Statute 
Record which he had examin'd at Mr. Pettyt's Of- _ from 
fice in the Towey. | | 2 * 
' ClerkReads. Item pria les Commons, &c. _ . 
L. C. F. Your Lordſhip hears by this Record, Rul'd * * 
it is only meant of thoſe Records that are to be did not reack 
given in Evidence, and does not reach your Caſe. this Caſe, 
Ld. Prefton. My Lord, this Indictment is aRecord, ; 
and, I think, it is given in Evidence againſt me. 
Juſt. Eyres. The Witneſſes are ſworn that te- ' 
Rify the Matter of it to the Grand Jury; but the 
Indictment it ſelf is no Evidence. | 
Lord Prefton. Will your Lordſhip pleaſe to al- 
low my Council to be heard to it? 
T. C. J. No, my Lord, Not Council in a plain 
Caſe, as I take this to be. 
—＋ Prefton. My Lord, Here is a Doubt in this 


L. C. Baron. But it is not the Doubt of the Pri- Council not 
ſoner, but the Doubt of the Court, that will oc: to be allow d 


caſion the aſſigning Council. ro argue a 
Pollexfen. Shall we admit Council to Point of Law, 


L. C. z | 
debate a Thing that has been in all Ages denied, unleſi the 
and never admitted ſo much'as once ? that cannot _ = — 0 
be expected from us. 231 1 


. C. J I ſuppoſe we are all of the ſame Opi- on 
nion. 4g 3 

Lord Preſton. My Lord, I ſubmit to the Court; 
but I take leave to repreſent,” that I have had 2 


Page 864. 


The TRT AL of 


ſhort Notice of my Tryal, not above fix or ſeven 
Days 3 I hope you will not refuſe me a little log- 
ger Time. | 

> C. F. My Lord, Seven Days is very fair No- 


Mr. 4 * M 17 THI Days of Let 

we not the Liberty of ſeeing any Friend, 

a Dame ; and then, indeed, with great Appli- 

cation and Charge, we did get an Order for our 

Council to come to us; but we never had a Copy 
of our Jury to this Minute. 

L. C. J. We debate the Time of your Tryal 
too early, for you muſt put your ſelf upon your 
Tryal firſt, by pleading. 

rd Prefton. Will _ Lordſhip give me leave 


to move it afterwards 


L. C. J. It will be proper to do it then. | 

Lord Prefton. One Reaſon my-Tryal ought to 
be put off, I. I have the Privilege of ex- 
cepting againſt ſo many of my Jury; but if I have 
| — Sm to look into the Pannel, | ſhall looſe that 

vilege. 

Then my Lord Preſton pleaded ot Guilty. 

Mr, Alton. My Lord, I have only this to of- 
fer, befides what my Lord Preftox has offer d: Iam 
told, that if the Indi&ment be faulty, but in a 
Letter, we cannot be found Guilty upon that In- 
dictment. Now, If we never have a Copy of that 
Indictment, how ſhall we know whether there be 
ſuch Fault in it? And your Lordſhips, who are 
Council, by Law, for us, I ſuppoſe have never 
ſeen the Inditment, nor you will allow us no 
Council to look into it. Then ſuppoſe there be 
Forty Faults in it, how ſhall we come to have any 
Advantage by them. | 

L. C. J. Never was Council allow'd to pick 


Holes in an Indictment; but if you ſhew us any 


Reaſon, we may aſfign you Council to debate any 


Matter of Law that may ariſe; and when you 


come to your Tryal upon the Indictmęnt, if there 


be any Thing conſiderable, you are to ſup ſe we 
ſhall obſerve it for your Advantage = 


bo... 
Mr. Afton. My Lord, I dehire we may have 


L. c. J. 
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L. C. J. You muſt plead firſt, | 
Then Mr. Aſhton and Mr. Elliot pleaded ſeve- Mr. Alton and 
rally Not Guilty, and my Lord Preſton moy'd Mr. Eliot 
again for Time for his Tryal, and a Copy of the Plead Nee 
Pannel. 333 . 
L. C. J. To pit it off till the next Term, is 
to remove it out of this Court; that we cannot 
do: And to put it off till after the Term, will be 
too long a Time. | 
Lord Prefton. My Lord, This Term is always a The Priſoners 
ſhort Term; and if I be Try'd to Morrow, it is move to put 


1 me without giving me Time for my De: off the Tryal. 


, 


nce. | 
Sol. Gen. My Lord, All the Care has been taken 
that the Nature of the Thing is capable of, to pre- 
vent any Complaint of this kind; but if the Court 
are pleaſed to put it off till to Morrow, we are 
contented; but there can be no Reaſon to put it 
off for a longer Time. I would always have a Ten- Page 866. 
derneſs us'd towards People in theſe Circum- 
ſtances; but if the Accuſation againſt theſe Gen- 
tlemen be true, the Government is highly con- 
cern'd to bring this Matter to a ſpeedy Examina- 
tion. As to what is ſaid of Time, to inquire about 
the Jury, there is a reaſonable Time between this 
and to Morrow, for making ſuch Inquiry as is fit 
and juſtifiable to be made; but if by Time to look 
into the Jury, be meant à Time for — 
with them, that, I am fare, your Tenderneſs o 
the Government will not permit. 
Lord Prefton. My Lord, Tis a very hard Pre- 
ſumption, that our asking a Copy of the Pannel, 
is with a deſign to tamper with the Jury. If I am 
to 8 to 1 I am willing _— oy "urge, 
. that Ee 
> hy yz for _ as ready now, as haſty axed 
L. C. J. It may be fo, and as ready as you will BF 
be after the Term : But I know not what your Ik Reign 
Lordſhip means by expreſſing ſach Reſentment, dema'd, and 
that becanſe you can't have what Time you would, given as a Re- 
therefore you will have none, but be Try'd now. ſon of King 
Mr. Afpton. My Lord, It is a weighty Concern, wiliam's com- 
and all ſuch haſty Proceedings were thought very ing over, in 
hard in the late Times, and particularly, the denying one of his De- 


Mr. clarations. 
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Mr. Corniſh Time: And 'tis one of the Reaſons in 
this King's Declaration, for his coming into En- 
gem, Hardſhips that the Law laid upon 
en in their Tryals, which he came to prevent. 
L. C. J. Pollexfen. The Hardſhip that was up- 


on Mr. Corniſh, was, That he was taken off from 


the Exchange, when he was about his Buſineſs, and 
Try'd before that Day Se'night. Whether you 
| were about your lawful Buſineſs when yon were 
taken, God of Heaven knows? And when Men 
are plotting againſt the Government, to give them 
Time to carry on their Plots, will be miſchievous 
on that Side. 
Mr. Alton. Till that be legally prov'd, it is 
but a Suppoſition. | 
L. C FJ. We are to ſuppoſe you not Guilty, 
| till you are proved Guilty. 
That the Be- Mr. Afton. Then, my Lord, the Law ſays, We 
the Law may except againſt ſo many Perſons : What is the 
of giving us a Copy of the Pannel? 'Tis not 
to be preſum'd we can do it by their Faces: We 
maſt enquire concerning the Men, and that is a 
if had Work of Time. Is it poſſible for me before To- 
not Time to morrow Morning Eight o'Clock, to enquire into 
enquire afrer the Lives of Thirty Five Men, and what Religi- 
them. on they are of? | * | 
Page 867. L. C. J. Suppoſe they are all Strangers to you 
and yet good and lawful Men of the County, an 


there be no Difference between you and them, 


then they are fit to try you? 


Lord Prefton. There is another Point to enquire 


of them, and that is, Whether they are Free- 
holders or not ? | 
| Mr. Aſhton. | hope you will allow us till Mon- 
day for our Tryal. | | 
L. C. J. Pollexfen. The Court can fit no longer 
than —-—_— and when that Day comes, perhaps 
it will not ſerve to go through with the Tryal, and 
then it muſt be adjourn'd till after the Term; and 


in the mean while ſome are in hopes the King of 


France may come and determine the Matter. 
Mr. Aſtron. Pray, my Lord, Let no Suggeſtion 
againſt us prepoſſeſs the Opinion of the Court be- 

fore we are try'd. + 
L. G5. 
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L. C. J. It is obſerv'd by the King's Council, A Tryal never 
that they are Things of very great Conſequence, Put off on a 
and therefore they preſs for the Tryal; and the — of 
Want of Witneſſes is only a Surmiſe; ſhall we — nt 
pot off a Tryal upon a bare Suggeſtion of Want of Gh =. 


itneſſes ? Sure that was never done; you muſt Time given 


prepare for your Tryal To-morrow. till next Day 
Lord Preſton. Will your Lordſhip pleaſe to let to prepare for 
our Council and our Friends come to us. Tryal. 


L. C. J. Yes. You ſhall have all that's neceſſary 
for your Defence, that we can allow you; but un- 
neceſſary Delays muſt be avoided. 

Then the Priſoners were remanded to Newgate. 


Saturday the 17th of e 1690. The Court Th prig 
ns who were 


being fat, and thoſe Perſo 0 return'd for brought to 
Jurors being call'd over twice, and their Appea- the Bar in 
rances Recorded, the Priſoners were brought to order to their 
the Bar. Tryal. 
The Priſoners declaring they would challenge Page 858. 
ſeverally, they were order'd to be try'd apart, and Page 869. 
it was not permitted Mr. * to be preſent They refuſing 
when my Lord was try'd : Afterwards the Court *2 joinin their 
was inform'd, that Mr. Elliot deſir d to be try'd — 
with my Lord; but the Court ſaid, Unleſs they pr — 
would all joĩn they muſt be tryed ſeverally: Then — 
Mr. Afton and Elliot were carried back to New- 
gore and the Lord Prefton was directed to look to The Lord Pre- 
i llenges. fon comes up- 
Several that were ſummoned were excuſed, upon on his Tryal 
making Oath they had no Freehold in the County firſt. 
of Mi ex, in their own or their Wife's Right. Jurors diſ- 
Foſeph Denſon, Eſq; was challeng'd for the King; charg'd for 
as was Mr. Paget alſo. | Want of Free- 
Lord Prefton. Muſt they not ſhew Cauſe ? hold, 
L. C. J. By and by; if there be not enough, 


they ſhall ſhew Cauſe. The King noe 


Lord Prefton. I deſire I may have Council to 4 
that Point. ä lenge, till the 
L. C. J. Shall we aſſign Council to diſpute panel is gone 
Matters not diſputable? If your Lordſhip pleaſes through. 
you ſhall have the Book to r that the King is 
not bound to ſhew Cauſe 'till the Pannel is gone 


Lord 


$92 


Page $70. 


. Page 874. 
Mrs. Prad E- know concernin 
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of her to 
To France. 
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Lord Prefton. Then I don't inſiſt upon it. 

Twelve Jurors being ſworn, the Indictment 
Page 671. Was repeated again in Englif, and they were 
charg'd with the Priſoner ; and Mr. Knapp open'd 
the Inditment; and Mr. Sollicitor ſhew'd the Na- 
ture and Courſe of the Evidence. 


Then Mrs. Pratt was Sworn. © 


Serj. Tremain. Mrs. Pratt, Pray tell what you 


g the Hiring of a Veſſel, who hir'd 
it, and whither it was to go. 
Mrs. Pratt. Mr. Burdett (ent 


for me to hire my 
8® Smack to go for Fance; I came ſeveral Times to 


Mr. Burdett's Houſe about it; and Mr, Aſbton af- 
terwards met me there, and gave me a Note to 
meet him at the Dog Tavern on Ludgate-hill, On 


Monday 


I met him there, and fat with him an 


Hour and an half, but did nothing : Then he ap- 


pointed me to meet him the next Day at Mr. Bur- 


dett's, at Seven or Eight o'Clock, and there we 
met; I asked 150. and Mr. Afton {aid he would 


give me 80 J. 


ys Mr. Burdett, Pray encourage 


them; offer them 100 J. and we agreed for 1001. 


Mr. Elliot, Mrs. Burdett, and the Maſter of the 


Veſſe 
WAS a 


| 


S 


were preſent at the Agreement; and there 


ix-Pence broken, and 


r. Burdett directed 


Mr. Afvton to give his Wife one Part, and fo he 


did; 


and my Maſter was to bring back the other 


half of the Six-Pence, which Mr. A/ton had, to 
Mrs. Burdett, and then we were to have the 10o/. 


and Mr. Afton faid we ſhould ſee the Money told 


out and paid to Mrs. Burdett, and he brought it 
wrapt up in a Paper, and told it out there; it was 
hree Guineas and the Six-Pence; and we 


Ninety 


ſetch'd a Hamper and a Trunk from Mr. Burdert's 


Houſe, my Man John Fiſher carried the Trunk, and 
a Porter carried the Hamper, and I'took Care to 
ſee them put into the Veſſel, Mr. Afton bid Mr. 
Elliot write a Note where we ſhould come for 
them, and we were appointed to come to Mr. Kig- 


 by's, at the Seven Stars in Covent-Garden, about 


even at Night: We found Mr. Aſbton there, and 
he went out and fetch'd Mr. Elliot and two other 
Gentlemen that | never ſaw before; and Mrs. Af6- 


ron came in, and faid ſhe was afraid we ſhoald 


have 
o 


band a — — — k. . Mad 0 


no very good Luck, for the Cock crowed: And 
they ſaid, If they went ſafe this Time, they would 
help us to the Earning of 1000 J. before Lady Day. 
1 Ser Te. How did they go away from Mr. 
igbys? | 
Mrs. Pratt. They went away about Eleven at 
Night, I did not go with them. Mrs. Aſton kept 
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me, and gave me the Leg of a Gooſe and ſome 


Drink. | 8 
Lord Preſton, I defire ſhe maybe ask'd if ſhe 


ever ſaw me before. 


Mrs. Pratt. No, Never, my Lord, bur in the 


Tower. h # ih 3 
Paſely, Maſter of the Smack, was called. 


Serj. Thomſon. What do you know about Hi- 


ring this Smack to go to France. ; 
Paſely. The Smack was hir'd of Mrs. Pratt, and 
when I came up to London, ſhe told me ſhe had gor 
a Voyage over to France, and defir'd me to go with 
her to Mrs. Zurdett's, where we met Mr. Aſhton 
and Mr. Elliot, who told us their Things would 
be ready preſently to carry on Board; and John 
Fiſher carried the Trunk, and the Porter carried 
the Hamper, and I went with them to Billingagate, 
and carried them on Board, and then we return'd 
to Mr. Burdett's Houſe, where Mr. Afton and 
Mr. Elliot came in again, and ſaid to my Owner 


and me, You ſhall ſee the Money told: It was all 


The Evidence 
of Mr. 7 aſcly, 
Maſter of the 
Smack, of Hi- 
ring the Veſſel, 
and their go- 
ng on 

down to 


Graveſend, 


in Gold but one Six Pence; there was Ninety 


Three Guineas z and after the Money was toli, a 
Six-Pence was broke in half, and the Guineas were 


roll'd up in a Paper and given to Mrs. Burdett to 


keep; and Mr. Afton gave her one half of the 


Six-Pence, and kept the other himſelf; and when 
my Owner or | ſhould bring the half that he 
had, Mrs. Burdett was to give the Money to her 
or me: This was at Mr. Burdett's, in a Bed- 


Chamber on the Left Hand going in, about Eight 


a Clock at Night: Then they directed us to meet 
them at the Seven Stars, in the Little Piazza in 
Cent -Garden; whither we went about Eleven 
a Clock that Night, and Mr. Abbron and Ellioe 
came in, and two Gentlemen more, and they dif 
cours'd about Papers ſhaking in a Hat, and faid 

Vol. III. Part II. K they 
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hawl'd up the 
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they ſhould have no good Luck for the Cock 


crowd: And when we came out of the Houſe, Mr. 
Ashton left us, and Mr. Elliot bid me go along with 
him. We came to Surry-Stairs, and poing down 
he call'd at the Corner Houſe, which is an Ale- 
houſe, for the Waterman, and bid me go before 
to the Water · ſide: By that Time I was ſeated in 
the Boat, came down Four Men, viz. Mr. Aſton, 
Mr. Elliot, my Lord, and his Man; we went 
Through-Brid E, and went on Board the Veſſel, 
which was ri ing over againſt the Tower; we 
nchor, but there being but little 

Wind we could not go far, and I dropt Anchor 
juſt ' below the Half-way Tree : Next Morning 
about Eight we * Anchor again, and went 
on till we came to the George Man of War, and 
there they deſir d to be hid; and they were hid 
under the Quarter-Hatches, all four of them ; they 
could not fit upright there, but were forc'd to lie 
along: After we. were paſs'd the Man of War, 
they came up again; and when we came over a- 
_ the Block- Houſe at Graveſend, they would 
e again; and when we had paſs'd the Block- 


Houſe they were coming up, but ſeeing a Boat 


coming towards us they went in again, and the 
Hatches were laid down upon them, and there 
they remain'd till they were taken. After they 
were taken, Captain Billop order'd them to go in- 
to the Boat, and us with them; and when we came 
to Whitehball-Stairs one of them ſaid to me, Ma- 
ter, When you come upon your Examination, ſay 


| you were bound to Flanders and not to France, 


and Elliot gave me Half a Crown to bear my Ex- 
pences that Night, and faid he would remember to 
take Care of us afterwards: Achton too gave one 
of my Men Half a Crown, and bid him ſay he was 
bound for Flanders, and not for France; and my 
Lord's Man gave my other Man half a Crown : 
My Lord was upon the Bridge, but not near us, 
when the Money was given us. | | 


L. C. J. Pollexfen, Whereabouts is Burdett's 


Houſe ? | 
Paſely. That is in Queen-ftreet, in the City. 
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Serj. Tremain. Did the Waterman that brought 
them on Board leave two Coats behind him? 

Paſely. Yes, The Waterman did leave two Coats, 
and I put them into my Cheſt; and afterwards 
they broke open my Cheſt, and brought them to 
my Lord Chief Juſtice's. 

Then Charles Betſworth, the Waterman, 
was call d 

Betſwort h. | was going over the Water from 
Szrry-Stairs, about Seven or Eight a Clock, and a 
Gentleman at the Stairs call'd Skall-r, and ask'd 
me if I would carry him down the River as fir as 
the Tower, and faid he would wait till the Tide 
was turn'd; and [I faid, if I was out of my Bed ſo 
long he ſhould give me half a Crown, which he a- 
greed to; (ol waited for him at an Ale-houle by the 
Stairs; and about Eleven a Gentleman call'd me, 
and there was another with him, and I took them 
into my Boat, and by and by came three more in- 
to my Boat; one of them had a whitiſh Cloak on, 
and another a grey looſe Coat, and a red Bag of 
the Quantity of a Peck; ſo we put off, and came 
Through-Bridge, and the Man that was in the 
Stern, ſaid the Veſſel lay on the South ward Side 


' over-againſt the Tower; ſo they were put on 


Board, and as ſoon as they were on Board ſhe weat 
off; ſhe had a Pennant up then, and when I re- 
turn'd Through-Bridge with my Boat, I miſs'd 
my Cloaths, and there being little Wind and a 
ſtill Tide, I thought I might overtake them; ſo I 
came down to the Place where the Smack lay, and 
ſhe was gone; I follow'd them to Blackwall and 
Limehouſe-Reach, and enquir'd for the Smack, but 


could not hear of her; ſo 1 row'd on further, till 


I came to Barking-Sherf, and there waited to ſee a 
Smack coming. down with a Pennant; for there 
being little Wind, I thought none could be gone 
beyond me; but [ could not meet with it, and 
there I lay all Night in my Waſtcoat, and next Day 


I came back, but could not hear ot my Cloaths, till 


laſt Friday Seven. Night, two Watermen came and 


. brought me my Cloaths. 


Serj. Tremain. Is this the Waterman who 
brought you on Board, Mr. Paſely. | 
ks h K 2 Paſely. 
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on Board, 
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Piaſely. Truly I can't tell, but the Waterman's 
Coat was left on Board. | 
Seri. Tremain. Had you a Pennant ? 
Paſely. Yes, I had when they came on Board; 
but they bid me take it in. 
Then Fohn Fiſher was call'd. 0 


Fiſher, the Sea- Serj. Tremain. You was one of the Seamen that 


man's Evi- belong'd to the Smack? Pray tell us who were 
dence of their brought thither, and what happened upon it. 


commg on . | | 
— --: Fiſher. About Six Hours before they came on 


Board, our Maſter carry'd me to a Honſe in the 
City, and there gave me a ſmall Trank to carry, 
and gave a Hamper to a Porter, and we went away 
with them, and at Billingſgate he bid us carry them 

a Board, which we did; and between Eleven and 
Twelve, my Lord, and Mr. Aſfoton, and Mr. El- 
liot, and my Lord's Man, came on Board, and im- 
mediately our Maſter order'd vs to hawl up the 
Page 878. Anchor. Now there was but little Wind, and by 
that Time we were fallen down as low as the 

| Hal Tree, it being ſtill Flood, we could go 
no further, ſo we lay by till Morning, and about 
Eight we weigh'd Anchor again; and about Nine, 
when we came to the George Man of War, they 
defir'd to go down into the Quarters to hide, and 
we laid the Hatches upon them: I underſtood no- 
thing till they hid, and then I thought we were 
going to France, Then he goes on, and gives the 
= Account of their being taken, as the Mafter had 

e . 1 k 


nds ves Am0nds, another of the Seamen, was Sworn. 
the 8 He gave the ſame Account of their coming a 
count and Board and Hiding, that Fiſher had done; and ad- 
adds an Ac- ded, that when Captain Billop took them, he 
count of Cap- fearch'd my Lords Pockets, and took out ſome Pa- 
cin ta- pers which he put into his own ; that he gave my 
king a Packer Lord his Watch again, and faid he would meddle 


of Papers out with nothing but Papers: And then he ſearch'd 


1 Mr. Ellior and Mr. Aſton, and that one of the 
Watermen told the Captain he 'faw Mr. Aſbton 
t ſomething in his Boſom; and the Captain put 
is Hand into Mr. Aſhton's Boſom, and pulFd out 

a Roll of Papers with a Piece of Lead tyed to it. 
Serj. Tremain. Had you any Money given'you? 
%” > Mond,. 
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Anonds. My Lord's Man gave me half a Crown Page 879. 
in Whitehall, and bid me fay We were bound for 
Flanders and not for France, but who the Half 
Crown came from I cannot tell; my Lord faid 
nothing to me at all. 
Captain Billop was Sworn. 

Serj. Thomſon. Pray tell the Court where you 
apprehended my Lord Preſton. | 
Capt. Billop. Upon the laſt of December, about Capt. Biers 
Two a Clock, my Lord Danby came to me at one Evidence of 
of the Doors of the Houſe of Lords, and told me his apprehen- 
his Father would ſpeak with me, and he carried me ding che Pri- 
to my Lord Lindſey's Chamber, whither my Lord ORE ta- 
Preſident preſently came, and told me there were fers _ - _ 
ſome Perſons going for France about Buſineſs of — 
dangerous Conſequence, and deſir'd me to uſe ſome 
Means to have them apprehended; and he gave 
me a Letter to another Perſon who was to inſtruct 
me further about this Matter: My Lord Danby 
pot me a Boat ready and ſome Arms in it, and I 

rrow'd more of my Lord Lucas. About Eleven 
a Clock we put off from Tower-Wharf, and ran 
down as far as Graveſend, and I brought ſeveral 
Veſſels under my Lee, and preſsd out of them 
Two or Three Barking Men, one of whom knew 
all the Veſſels in the River, and ſeeing this Veſſel 
Kiling along, he told me it was the Thomas and 
Elizabeth; whereupon we made up to them, and 
waving our Hands they ſtay d for us; 1 went down 
into the Cabin and took up the Hatches,and there 
I found all four of them lying together. Mr. El- 
liot and Aston were my former Acquaintance, but 
my Lord Preſton I had forgotten, till one of them 
call'd him my Lord; I handed my Lord Prefton u 
firſt, and ſearch'd him, and took all the Papers 
could find,and put them into my own Pocket ; then 
I ſearch'd Mr. Elliot, but found nothing upon him; 
and when Mr. Ashton came up, one of my Men 
told me he had put ſomething in his Boſom ; where- 
upon I gave him a fadden Turn and ask'd what it 
Was; he ſaid, Nothing but his Handkerchief, and 
pull d out his Handkerchief, and I clapt my Hand 
into his Boſom, and pluck d out the Packet with 
the Lead fix d to n the Lead now in my 

3 Pocket.) 
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Pocket.) I commanded theſe Gentlemen all into 
my Boat, and took all the People that belonged 


to the Smack with me, and left Two of my Men 


on Board her, and ordered them to ſearch all 
Parts of the Veſſel, and carry what they found 
to the Tower to my Lord Lucas, 
Serj. Tremain. What Diſcourſe had you with 
Page 880. theſe Gentlemen in your Boat ? 


Capt. Billop. My Lord Preſton defir'd they might | 


£0 aſhore at Graveſend to refreſh themſelves, 
cauſe they had eaten nothing and it was cold, and 
I begg'd his Pardon, and told him there was a 
Man of War lay in Long-Reach, where he might be 
accommodated : Mr. Ashton and Mr. Elliot telling 
my Lord | was of their Acquaintance, he ſaid he 
was glad he was fallen into the Hands of a civil 
Gentleman; and he ſaid if ever it lay in his Power 
to do me Service he would, and he did not doubt 
but it might, and uſed a great many Expreſſions 
of Kindneſs and Readineſs to do me Service, if I 
would diſpoſe of the Packet; and Mr. Elliot and 
Ailton courted me to throw the Packet Over- 
board; and one time particularly Mr. Ashton ſaid, 
And their de- [t would be a generous Thing, Billop, if you 
firing him to would go along with us you may do as well there 
the as here; and ſun Elliot whiſper'd me ſeveral 


: 


Packet Over- Times, Dear Billop, Throw the Packet Over-board, 


L 


What Good would it 10 you to injure ſo many ho- 
_ neſt Gentlemen? And Mr. Ashton and Elliot ſaid, 
I had it now in my Power to make my ſelf as great 
and as rich as | would be; and Mun Elliot ſaid, It 
was impolſible the Tide could run always this way, 
and when nothing would prevail, they faid, Every 
Dog had his Day. | 
Ser}. Thomſen, What did you do with the Pa- 


wh t. Billop. 1 brought theſe Gentlemen to 


82 my Lord Nottingham's Office, and deliver'd the 

the Packer Packet with the Lead fix'd to it, and ſtood by my 

with a Lead Lord Nottingham till he had opened the feng 
d) an 


| find to it, to (except when my Lord Preſton was examin 

my Lord N- fee him make them up again, and I took ſome of 

— them in my Hand, and he ſaid I might read thaw 
| du 
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but I was not diſpoſed at that Time to read many 
of them; ſol did not read them all. 

Lord Prefton. I deſire to know where it was, 
I aid to Captain Bilop, that he would diſpoſe of 
the Packet. - 

Capt. Billop. It was juſt after I firſt ſaluted 
your Lordſhip, and you faid you were glad you 
were fallen into the Hands of a civil Gentleman; 
it was in the Boat, before we came on board the 
George Fripat. 

Lord Preſton. Did you ſee the Papers opened? 

one Billop. Ves, and my Lord as he opened p,.. 881. 
them laid them one by one, and read them and put 
them up again; and he tied them with a Piece of 
Twine and clapt his Seal upon them, and deliver- 
ed them to me; and I went and deliver'd them 
immediately to my Lord Preſident. 

Lord Preſton. Can you ſwear that theſe are 
the fame Papers that were taken on board the 
Smack, that you carried from my Lord Notring- 
ham to my Lord Danby. 

Capt. Billop. So many as I lookt into I mark'd, 


and all that I mark'd I can ſwear to, and no more. 


Jury man. I deſire to know if the Papers were 
ſealed when he took them and brought them to 


my Lord Nottingham. 
Capt. Billop. No, they were all tied up toge- 


ther, with a Tape or a Twine, I think with both, 


very faſt together ; but there were ſeveral Letters 
Within the Packet that were ſeal'd I deliver'd them 
to my Lord Nottingham, as I took them from 
Mr. A/ton, without opening the Packet. 
Then Fohnſon was ſet up. | 

Serj. Tremain, Pray tell us what you know 7, = Eyi- 
of this Matter. dence of their 

Fobnſon. I was in my Lord Dunblain's Barge, apprehending 
and went down with this Capt, Billap: When we the Priſoners, 
had rowed down as far as you have heard, we and the Pack- 
rowed up again; and ſearch'd ſeveral little Veſſels et with my 
and Smacks : And when a Fiſher-man that we had Lord's Seals 
preſs d, ſaid that that was the Veſſel the Captain Ng 5 
enquir d after, the Captain bid us take ſome ſmall e ” — 
2 and I took a Piſtol and went aboard: The — ETC. 
Captain read their Protection, but ſaid he muſt 

K 4 look 
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look further; and when he lookt into one of the 
Cabbins and took up the Hatches, I ſaw a great 


Piece of Roaſt-Beef, and my Lord Preſton by it | 


and a Mince-Pye and a Fowl, and my Lord an 

his Man and Mr. Elliot came up; and when Mr. 
Alten came up, he went down again and pre- 
tended to look for his Hat, but I ſaw him cram 
ſomething into his Boſom and I told the Captain of 
it, and the Captain took him by the Buttons and 


turn'd him round, and ask'd what he put into his 


Boſom? He fail, nothing but his Handkerchief; 
and pulling it out of his Bofom, ſhew'd it the Ca 
tain : But the Captain put his Hand into Mr. A 
tons Boſom and pu!l'd out the Packet: Mr. Afton 


too it off the Gravel, and there were a Couple of 


Page $82. 


Seals lying by it, and I believe he forgot the Seals. 
A ag Tremain. Are theſe the Seals Captain 
illop. | 

Capt. Billop. Yes, theſe are the Seals this Man 
gave me. ; 

Johnſon. | took them off the Ballaſt. When we 
came to Long-Reach, Mr. Elliot cut off his Whiſ- 
kers with a Pair of Scifſars : And when we came 
on board the George Frigat my Lord's Man came 
to me, and ſaid he would give me ſomething to 
drink if I woul4 deliver him the Seals; but 1 de- 
liver'd them to Captain Bilep. 5 


Serj. Thomſon. What did they fay as they 


went along ? 


Tobnſon, Elliot wiſh'd that a Thunder' Bolt 


might drop into the Boat and ſink it; and when 
we went Through Bridge againſt Tide, he wiſh'd 
that London-Bridge might have fallen on our 
Heads. | | | 

Lord Preſton. I perceive there ſeems to be ſome 


Streſs laid upon my lying next to Mr. Aſtron, - 


and my Seals lying by the Packet; it is in vain to 
deny we were all together, but it is a very hard 
Preſumption, becauſe we were in one Place, and 


the Seals at a little Diſtance from the Packet, that 


therefore the Packet muſt be mine, 

L. C. J. It is only a circumſtantial Evidence; 
how far it will weigh is to be left to the Jury when 
all the Evidence is heard. The Packet is —_— 


A za 
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the Place where your Lordſhip lay, and by it 
Seals that belong to you: One is the Seal of your 
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Office, as Secretary of State; the other is your 


own proper Coat of Arms. 


Fury-man. Did Johnſon ſee Capt. Billop take the 


Packet out of Ahton's Boſom, and did he ſee the 
Captain deliver it to my Lord Nottingham? 

Fohnſon. | faw him take it out of Aſton's Bo- 
ſom, but I did not ſee the Captain deliver it tomy 
Lord Nottingham. 

The Earl of Nottingham was Sworn. 

Earl of Nottingham. All I have to ſay in this 
Matter is, Capt. Billop brought me a Bundle of 
Papers tied with a Packthread, to which was fix d 
a Piece of Lead, I believe the ſame that is now 

roduc'd; and this I preſume, is the Signet which 
e ſhew'd me: The Papers, when he deliver'd 
them to me, I open'd in his Preſence, and when 
T nal read them, put them all up together again 


and Sealed them with my Seal, and deliver'd them 
- to him back again. 


Serj. Thomſon. Were the Papers out of Capt, 


Billop's Sight while your Lordſhip had them? 


Earl of Nottingham. Not after they were 
open'd. Capt. Billop went out while I examin'd 
my Lord Preſton, and left the Bundle lying on the 
Table; and after my Lord Preſton was gone out, 


Tcalld in Capt. Billop and opened the Packet in 


his Sight, and read the Papers, and he read ſome 
of them; and all that I receiv'd from him, I de- 
liver'd to him, and no more. | 

The Marquis of Carmarthen, Lord Preſident, 

; was Sworn, 

L. Preſident: Capt. Billop brought me a Bundle 
of Papers, and ſaid he brought them from my 
Lord Nottingham; and they were Seal'd with his 
Lordſhip's Seal : I ſhew'd them to the King next 
Morning, and the King deliver'd them back to me, 
having read ſome of them; and commanded they 
ſhould bedeliver'd to the Cabinet-Council. A Cabi- 
net-Council was call'd, and I did deliver them Pa- 


5 by Paper; and they were all mark'd by my 


ord Sidney, and ſome, I think by my Lord 
Marlborough : So, I deliver'd them altogether to 
my Lord Sidney. My 


— oO 


Lord Notting- 
bam depoſes, 
he deltver d 

all the Papers 
in the Packet 
back a rain to 


Capt. Billop. 
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Lord Prefi- 

dent ſays he 
receiv'd them 

of Billop, and 
deliver'd 

them ta my 
Lord Sidney, | 
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| My Lord Sidney Sworn. | 
Lord Sidny Lord Sidney. The Papers that were deliver'd 
ſays be mark- by my Lord Preſident, as ſoon as I had read them, 
ed every Pa- I mark'd them with the Letter H, and have kept F 
per, then gave them ever ſince; only one Morning I gave them N 
em to Mr. to Mr. Bridgman, to be copied out as ſoon as he | 
— — © could, and he deliver'd me them back again; and 
copied _ they have not been out of my Cuſtody ſince, only 
the Night before laſt they were ſent to Mr. Solici- 
tor to read, and brought immediately to me again. 
Lord Prefton. From that Time they came out 
of my Lord Preſident's Hands, I know not what 
may be put in, nor what taken out, theſe Papers 
were not Seal'd up as I hear of afterwards; and 
paſſing through ſo many Hands, no body knows 
what may be done to them : I think after all this, 
"tis hard to ſwear theſe are the Papers that were 
taken aboard the Smack. 
L. * Capt. Billop ſays, he brought them to 
my Lord Nottingham as took them out of 
Atoms Bolom ; my Lord Nottingham 1 he 
open d them before him, and deliver'd all of them 
to Capt. Billop again after he had tied them up, 
and no more; And Billop ſays he carried them to 
my Lord Preſident; my Lord Prefident ſhew'd 
them to the King, and afterwards carried them to 
Page 554. the Cabinet · Council: There the ſame Papers were | 
open'd, and there they were mark'd, ſome by my | 
Lord Marlborough, and all by my Lord Sidney. | | | 
Lord Preſton. My Lord Nottingham ſays, he 
open d no Papers till I was call'd in and exami- 
ned, and then Capt. Bilop withdrew : Now, I 
don't know how the Captain can ſay theſe were 
the very ſame Papers he took in the Smack. 
Capt. Bille y Lord Prefton obſerves very 
right, that after I had delivered the Packet to my 
Lord Nottingham, | withdrew while my Lord was 
examin'd : But my Lord, the Packet was in the 
fame Condition, upon the Table as Ileft it, when 
I came in again; I believe my Lord Nottingham 
had not open'd it. Ge 
Mr. Bridgman was Sworn, 
Serj. Thomſon. When you receiv'd the Bundle 
of __ my Lord Sidney, To whom were 


they Mr, 
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Mr. Bridgman. My Lord Sidney gave me theſe Bridgman de- 


Papers to be copied. I copied ſome of them with 
my own Hand, the others I deliver'd to Mr. 
Poultney, and they were copied in my Preſence in 
the Office, they were never out of my Sight; and 
as ſoon as ever they were copied, I deliyer'd them 


* 


to my Lord Sidney again my Self; they were all 
mark'd by my Lord Sidney before I had them, and 
I am very ſure I deliver d them all back again 


unaltered. 
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poſes, the Pa- 
pers were co- 
pied in his 
Preſence. and 
returned to 
my Lotd Sid- 
NE). 


Lord Preſton. Were they Sealed up when you 


ſent them to my Lord Sidney? 

Mr. Bridgman. No, they were tied up when 
they were deliver'd me; I can ſafely ſwear they 
were never out of my Cuſtody 'till I deliver'd 
them back again: And I remember, when my 
Lord Sidney receiv'd the Papers back again, he 
look'd over every one of them and read them, and 
look'd upon the Marks. 

Lord Preſton. Did my Lord Sidney Number 
the Papers? 

Fey Sidney. No my Lord, I did not Number 
em. | 

Then a Paper was ſhewn my Lord Sidney. 

Lord Sidney. That is my Mark, that Paper I 


* know is one of the Papers. 


Sol. Gen. The Paper we now offer is the Re- 
ſult of a Conference, there were Two of them 
taken in this Bundle, the one ſeems to be the firſt 
Draught, the other more fairly written ; but I 
think they are in Effect the ſame. . 

Lord Preſton. I deſire before it be read, it may 
be ſhewn to Capt. Billop, to ſee if it he the very 
Paper that he took. 

Capt. Billop. My Lord, I do not remember 
that 4 . | 
L. C. J. Tis true, he does not ſwear that 
this was one of the Papers; but the Queſtion is, 
Whether all theſe Witneſſes together do not prove 
it?. You ſee all the Papers taken were delivered to 
my Lord Nottingham; all that were deliver'd to 
him, were ſent back.by him Seal'd, and deliver'd 


them 
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to my Lord Preſident : My Lord Preſident brought 
them all to the Cabinet-Council, and deliver'd 
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them to my Lord Sidney; and this, my Lord Sid- 
ney ſays, is one of thoſe Papers. ; 
Lord Prefton. I hope your Lordſhip will ad- 


viſe me, whether you think this a ſufficient Evi- 
dence, of theſe Papers being taken in the Packet. 


They have been copied out, and ſent from Hand 
to Hand unſeal'd; and ſome of them, he that took 


them cannot ſwear to. 
L. C. F. Certainly it is Evidence to have the 


Paper read; but the Queſtion is, what Credit the 


Jury will give to this Evidence. 

Lord Prefton. But your 8 will obſerve 
they were carried to the King; and they were in 
the Hands of the Lord Marlborough. | 

L. C. J. Not out of the fight of the Lord Pre- 
fidenr. | 

L. C. Baren. Your Lordſhip ſhould obſerve, 
* where the deſect of Proof is, and then it may be 
ſupply'd; for put it altogether, I don't ſee how 

can be a plainer Proof given. 

Then my Lord Prefident was deſir d to look upon 

the Papers. | 

Lord Prefident. This is one of the Papers I had 
from Capt. Billop, and ſhew'd the King, and which 


I brought to the Cabinet Council; and this is ano- | 


ther of them. | 
Sol. Gen. My Lord, We deſire this Paper may 
be read? 


Clerk Reads. The Reſult of a Conference between 


ſome Lords and Gentlemen, both Tories and Whigs, 
in which it was undertaken to prove the Poſſibility 
and Method of Reftoring, by a French Power, with- 
out endangering the Proteftant Religion, and Civil 
Adminiſtration, according tothe Laws of this King- 
dom. The Subſtance whereof was. 

Firſt. That it is the Intereſt of France, rather 
to endeavour to Oblige, than Conquer us. | 

Secondly. That France muſt take off the fright- 
ſul Character we have of him, and ſhew he has 
no Deſign of returning our offend King a Conque- 
ror upon us; upon which, he will find many Lords 
and Gentlemen in his Intereſt. 

Thirdly. That he maſt over-rule the Bigottry of 
St. Germains, where one ſilly Thing or * 

| one 
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nothing ſhort of a Proteſtant Adminiſtration; and 


. Gentlemen to come to him, of whom he might 


King ſhould declare, that the Law ſhonld be the *9 be diſ- 
| ſettle Liberty of Conſcience by Law. And that Landing of 


be determin'd by Parliament, to be ſpeedily call'd. 


no more with him, than for the Defence of him- 
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done every Day, which obſtructed their Return; N 
and particularly, that none ſhould be permitted to 5 
ſend Letters from thence, but King James; for 
they were generally filled with Arguments againſt 
a Reſtoration. That King James muſt think of 


mult give us a Model of this by preferring Prote- 
ſtants at St. Germains, | 
Fourthly. That he ſhould incourage Lords and 


rame a Council; which would facilitate his Re- 
n, and give Satisfaction here. 
Fifthly. That the French King ſhould grant Li- 
berty of Conſcience to the Hugonots, that we 
might believe his Conduct towards them flow'd 
from the Hazard he thought himſelf in from their 
Rebellious Principles, rather than an Inclination 
to Perſecution. £ 

Laſtly. All other Meaſures depended on the Ac- 
ceptance this found; and an Anſwer was impati- 
ently expected: So ended with an unanimous Con- : 
ſent of Tories and Whigs, who are in a way of clo- 
fing in His Majeſty's Intereſt. | 


e LY * 


rr 
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rd Preſton. I can ſafely ſwear, I never ſaw 

this Paper. 

Then another Paper was read, where ſome 

Words were written at length, which are written 

ſhort in this, but no other material Difference. 

Then another Paper was ſhewn to my Lord Sid. A paper read; 

* my Lord Preſident, containing Heads of containi 
laration, which they depos'd were in the the Heads of 

Packet. The Subſtance whereof was; That the a Declaration, 


Rule of his Actions, and he would endeavour to fer- d on the 


whatever had formerly occalion'd Jealouſies, par- s _ 
ticularly hisclaiming the Diſpenſing Power, ſhould **5* 37. 


That he had ſhewn his Averſeneſs to an Army 
of Strangers, by refuſing Aid from France, on 
the Prince of Orange's Invaſion; and ſhould bring 


ſelf and his Loyal Subjects: And that even they 


mould be diſmiſs d, when the Nation was yy 
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thoſe Foreigners who had invaded it, and tram- 
pled on the Laws and Liberties of the People. 
Juryman, My Lord, We take it, this Paper was 
deliver'd in the Bundle taken from Mr. A/bton, to 
2 Lord Nottingham, but not ſign'd by Captain 
p. | 
L. C. J. Pollexfen. Then you take it right. 


The next Paper produc'd, was a Liſt of the En- 


Ai Fleet, which Captain Billop depos'd, was one 
of thoſe taken in the Packet, he having mark'd it. 
Then was read a Letter, dated New-Years-Eve, 


and directed to Mr. Redding, which Captain Bil- 


lop depos'd was one of the Letters taken in the 
Packer. X h 


| It contain'd only ſome good Wiſhes, and gave 
by an Account how their Intereſt increas'd. 


| It was not ſubſcribd body: 
Another Letter of the * = — —_ 7 
rected to Mrs. Redding; and prov'd alſo to be ta- 
ken in the Packet, by Capt. Billop. | 
It contain'd an Acknowledgment of ſome Fa- 
vours receiv d; gave an Account of the ſteady Ad- 
herence of himſelf, his eldeſt Brother, and the reſt 
of his Family to her Intereſt; and ſays, his young 
Maſter had all their beſt Wiſhes, and daily got 
more Friends. ¶ This was not ſubſcrib d by any body.] 
Another Letter dated the 3 1f of December 1690, 
and directed to Mrs. Charlton, was read. 


£ 


It ſays, no Endeavours had been wanting to per- 


fe the Settlement: That he had hopes of ſeeing 
him before Chriſt mat, and deſires he would loſe no 
more Time, for Things might now eaſily be ſet- 
tled ; that his young Daughter would find man 
Friends, and he hop'd her Portion would be w 


ſecur d. 


Another Letter of the 31 Dec. 1690, was read, 


directed to Mr. Jaciſon, and prov'd to be in the 


Packet, by my Lord Sidney and the Lord Preſident. 
Captain Billop having mark'd only the Cover, and 

therefore could not ſwear to it. | 
Hie tells Mr. Jackſon he will never quit his In- 
tereſt, whatever the reſt of the Freeholders do. 
That his Adverfary had diſoblig'd all his old Te- 
. f 1 L nants 
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had more than once, 
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nants, and a little Matter would redeem the E- 
ſtate, if he would appear in Weftminfter-Hall him- 
ſelf; and begs he would haſten to them, for that 
the Cauſe might be brought to a final Hearing be- 
fore Eaſter, if it were well ſollicited. 

Another Letter dated the 3 iſt of December, but 
directed to no body, was prov'd by my Lord Sid- 
ney and Lord Preſident, to be in the Packet. 

The Writer obſerves, That in Trade, as well as 
Government, Schemes muſt be laid; and adviſes 
his Correſpondent to lay his Deſigns probably, and 
purſue them diligently, and with Vigour ; and 
though the Times were hazardous, yet by ventu- 


ring boldly, where venturing was adviſeable, it 


often return'd great Profit. He hopes the Accounts 


the Bearer would give, would incourage their 


Trade, and excite the utmoſt Diligence; and de- 
fires his Correſpondent not to let the Seaſon ſpend 
'unprofitably, for that a more likely one could not 
preſent itſelf, than between that Time and the 
1ſt of March. | x 
Another Letter proved to be in the Packet by 
my Lord Sidney and my Lord Preſident, dated the 
3 "= of December, and directed to no body, was 
read. f 
The Writer informs his Correſpondent, that 
this is the Time to make large Advantages by 
Trading, the Sea being freer than for two Months 
par or than they could hope it would be two 
orths hence. That the Bearer was well inſtru- 
the Markets, and what Goods they want- 
ed; and when, and where, they ſhould be ſent. 


That they earneſtly defir'd this happy Opportuni- 


ty might not be loſt, eſpecially the late Underta- 
kers. That theſe were a little poſitive in their 
Terms, but would be | Cuſtomers ; and he 

the Miſchief of Over- 
rating and over-ſtaying the Market. That Op- 


portunities were to be uſed, they could not be gi- 


ven by Men. That if the ſeveral Parcels promis'd, 


did not arrive before the 10th of March, (eſpeci- 


ally the Copper and the Linnen, of which the 
Bearer would be more particular) he was ſatisfied 


the Summers Profit would be loſt. He gives a 


great 
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great Character of the Bearer, and another Gen- 
tleman, who took this 3 to ſee thoſe 
Parts; and concludes with Proteſtations of his Af- 


feftions and Readineſs to ſerve the Company. 
Another Piper dated the 2gth of December, 


prov'd by my Lord Sidney, and the Lord Preſiden 


was read. It was not Directed to, or Subſcrib' 
by any body. 

The Writer tells his Correſpondent, His Daugh- 
ter and he muſt ſtarve, if he Government can 
make them : That he had told my Lord his Con- 
dition, who thought his Demands very moderate, 
as he hop'd he would, He deſires him to ſend a 
Meſſenger on purpoſe, to let him know what he 
would do, and what he would have him do. 


Another Paper Undirected, and Unſubſcrib'd, - 
was read; Dated 31 Dec. go. This was prov'd to 
be in the Packe 


t, byray Lord Sidney and Lord Pre- 


t. | ) 

In this, he deſires his Correſpondent to confi- 
der, what uſage they have met with from ſome 
that are employed in his Affairs; tells him, he'll 
not inlarge upon them, ſince all their Grievances 
were known to the Bearer, That for his own part, 
he would ſtay fo long as he could be ſafe, though 


With never ſo much trouble; but it would be a 


Which daily fell into the Hands of the Government; 


Comfort to know, when they were driven from 
hence, where they might be ſafe. That the Re- 
porn of Peoples uſage, was terrible, and that they 


ffer'd by the Indiſcretions of the Family „ 


Germains, and the ridiculous Letters from thence, 


and that their Maſter and Miſtreſs were as little 
oblig'd to them, as they. And, he ſays, the Bea- 
per had furniſh'd, for his uſe, 200 l. which he de- 
'd might be repaid. PER > 
Then a Paper, incloſed in the laſt Letter, was 
read; Wherein the Writer begs he may not. be 
judic'd by any malicious Report; and ſays, he 
endeavonr to deſerve the good Opinion of 


the Lady he writes to. That he knew no Intereſt, 
but his Maſters and hers, and did not think that 
they ſhould be made two. That ſhe might depend 
on the Bearer's Account of them, and * Con- 
| \ wh ition 5 
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dition; his Faith and Courage having been ſuffi- 
ciently experienc'd. 1 
Then a Cypher, or Alphabet of Names, that was 
ſworn by Billop to be found in the Packet, was 
read. A, ſtood for the King; B, the Queen; C, 
the Prince of Wales; D, the Prince of Orange, c. 
Afterwards a Letter, and two Bills of Exchange, Page 6517. 
in French, amounting to 500 l. and dĩrected to Wo 
Bankers in Paris, were read. Theſe Billop depos d | 
were in the Packet, and one was {worn to inter- 
pret them. F | 
Three other Papers were produc'd, and prov'd. 
by Billop to be found in the Packet. : 
Qert Reads. Lady D. 20001. and 2000. for page 392: 


. 


. S 16 87 20 = 
Theſe Papers ſeem'd to be Aemorandums of the Some Hims- 
Condition the Fleet was in, when the Dutch were randums of my 
likely to join them; and how the French might Lord Preffor's . 
Fight the Engliſb Fleet, before they were join'd. produc'd; that 
In them, alſo, Notice is taken, of the Strength of vere ſworn to 
Portmouth, and that it was Garriſon'd by Five Hun- be found ia 
dred Men, who were —— Gibſon; à he Packet. 
Scorch Pedlar. There was alſo a Lift of the Ad- 0. 
mirals, who commanded the reſpe&ive Squadroms; 
and ſome Heads for a Declaration on the King's 
Landing. That he ſhould land in Scotland; in Fe- 
bruary, and endeavour to-unite the Epiſcopal and 
Presbyterian Parties: That he ſhould have an -k 
my of Scotch, not'French, and procure Five Thow- 
fand Sweediþb Foot; and hints at the Reputation # ** 
| Proteſtant Ally might give him. In them, Notice 
| is taken, that Ormond and Brandon were diſoblig i 
| about the Guards; how to procure Seamen, and 
| to block up New-Caftle with Scotch — 2 order 
to plague London. Mentions proteſting Lords 
againſt the Uſurper, and ſays, three in five, were 
againſt the Vacaney of the Throne. Says, London 
Clergy the worſt, for we have their Wiſhes, and - 


er was call'd to prove theſe Papers 


my Lord Prat ens Hand. | 
Serj. Thomſon. © Pray, Sir, Whoſe Hand- Wri- 
ting. is that? Were you Clerk in any Office ? 


h Vol. III. Part Il. L Mr; 


* e 9 hes | ——_— LAA. 
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Mr. Townſend Mr. Townſend. I am in the Office of the Great 


depoſes that Wardrobe, where I have had occaſion to ſee his 
he believes Lordſhip's Hand ſometimes; n . | 


theſe Memo- three Papers to be his Hand. 


 pandums tobe Mr. Bland was Sworn. 
my Lord fre- Serj. Thomſon. Pray, Whoſe Hand are theſe 


times, and believe theſe three Papers are my Lord 
_ Prefton's Hong: Writing. 1 


r. Warr was Sworn. 


Serj. e Pray, Whoſe Hand are theſe 


Pa 
wa arr. 1 have ſeen my Lord write, but not 
© be- very often. This Paper ſeems to be like-my Lord 
of Proben 's Hand; the other can't lay much of, be- 


wo 


lieves 

them 282 cauſe that commonly ſaw him write, was a large 

ny Lord's fair Hand, and this is a little Hand. 

Had... Serj. remain. Look upon theſe Seals: Whoſe 
— Seals were they ? | 

And that the Mr. Farr, I believe the Seals to be my Lord 

Seals were my Prefton's:: One of them was his, Seal when, . 

Lords. tary of State, I was under him in that 


; Gen. My Lord, We have done for the pre- 


L c. J. Then, If your. Lordſhip pleaſe, you 


may make your Defence. 
Lord Profion's Praten. My Lord; The Treaſons of whick 
Defenee. I am accus'd, were none of them done in the Coun- 


Ob ech, that ty of Adadaleſtr, and they. are laid to be done 


no Treafon within this County, in the Indictment. 


prov'd in In the next Place, I deſire to know, Whether 


was 
the County theſe Memorandums are ſufficiently prov 4 to be 
of Middleſer, ?. That is, Whether ſmilitude of Hands is 
wr wa or not, againſt mois lacha.CaB 5 144.01 


4 Would your Lordſhip diſpro 
— Thing of th Matter that has been prov Sagain 
Hand-writing FOU 
Ja this Caſe. Tora Prefton, 1 muſt deny the whole Fact; but 

have no Wi or Evidence to offer you. 


Sol. Gen. We ſhall offer. nething Ns * 
leave it Ryo Ie | 
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rs? 
r. Bland. I have ſeen my Lord's Hand ſome- 


aw @ dd 1 .. oO 1 


had ſuch a Deſign to go with theſe Papers into 
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Lord Prefton. Your Lordſhip obſerves, none of That it is not 
the Witneſſes declare I knew any Thing of going Prov'd he 
into France, or had any Concern in hiring the Ship; knew of hi- 
though, I ſuppoſe if they had, it is not Treaſon. s the Veſ- 
Nor do they ſay theſe Papers were found upon me. f. 2222 

L. C. J. If it be prov d your Lordſhip had an f 48 
Intention to carry theſe Papers into France, and that the Pa. 
took Boat with them in the County of Afiddle- pers were not 
ſex, and went on Ship-board in order to it: The found upon 
taking Boat at Surrey Stairs, in Afiddleſex, in him. 
proſecution of that Intention, is an Over-A& in My Lord 
this County of Middleſex. | Preflon's Obje- 
Lord Prefton. They have not prov'd that Deſign. Sions an- 


L. C. J. 1 am of Opinion, If your Lordſhip r. 


France, and theſe Papers were framed by you, or 0 
you were privy to the Contents of them. They tt 
is plainly * that you went into a Boat in the 
County of Middleſex, in order to carry on this 
Deſign, and that will make the Indictment good. 
Whether you did take Water, with an Intention 
to carry theſe Papers into France ? That the Fury 4 
are to judge of. LIL. * 
Lord Preſton. There onght to be two Credible 
Witneſſes to prove every Fact; and, I hope, the 
Gentlemen of the Jury will conſider, there is ho- 
thing but Suppoſition as to me: And, I hope, I 
an my Family, ſhall not be ruin'd upon a Sup- 
tion. 02s 
Pore reſt of the Judges upon the Bench, deelar'd 
there Opinions, That if the Jury believ'd my Lord 
Preſton took Boat, with an intention to carry theſe 
Papers (which were Treaſonable) into Farce, 
then there was ſufficient Evidence of an Overt- 
Act in the County of Middleſex. 3 19h © 
But my Lord Prefton ſtill inſiſted upon it, That 
it was not prov'd theſe Papers were taken upon 
him; or that he did take Water at Surrey Stairs, 
with an intent to go into France. gine 
Then my Lord Chief Juſtice proceeded to ſum The Chief 
up the Evidence, and direct the Jury. -  Juſticedi- 
He obſerv'd, © That although ſome of the Pa- rects rhe 
« pers ſeem' d Myſterious and Canting, yet they Jury. 
ec were not ſo obſcure, but if well er d, the 
— L 2 « Mean; 


Page 857. 
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« Meaning of them would appear. That others 
* of them were more Expreſs, and did plainly de- 
* monſtrate a Deſign to depoſe the King and 
1 and to reſtore the late King; and in Or- 
der to it, that the Nation ſhould be invaded by 
< a Foreign Force. And, that if any Perſons had 
< ſach Papers in their poſſeſſion, and were going 
to France to make uſe of them, that was Trea- 
fon, though couch'd under the ſpecious Preten- 
ces of reſtoring the People to their Liberty. That 
in one of the Letters, the Writer ſays, he has 
< acquainted my Lord with his Condition, and 
my Lord will tell you all my Condition: And 
< there being no other Lord in the Company, my 
< Lord Prefton muſt be intended. That though it 
< was not prov'd, my Lord Preſton was at the hi- 
xing of the Veſſel, yet his being ready to take 
Water with them at Surrey Stairs, ſhew'd that 
he was privy to it. And that my Lords hiding 
<, himſelf under the Hatches, in ſuch a manner, 
*. fafficiently diſcover'd his apprehenſions of Dan- 
ger. That the Packet being found in the Place 
= where my Lord was, and his Seals lying by it, 
[and his deſiring Capt. Billop to diſpoſe of it, 
left no room to doubt whether he was in the 
& {ame Deſign with his Company. | | 
That as to my Lords Objection, That there 
& was no Proof of Treaſon in the County of Mid- 
* dleſex, He directed the Jury, That if they were 
& ſarighied my Lord was privy to the Defign con- 
tai d in thoſe Papers, and was going with them 
into France, to excite an Invaſion, to depoſe 
the King and Queen, and to make uſe of theſe 
< Papers to that end; then every ſtep he took in 
order to it, was High Treaſon. And this tak- 
* fig Water at Surrey Stairs, in the County of 
©. Addleſex, was as much High Treaſon, as the 
going a Ship-board in Surrey, or being found on 
4 Ship- in Kent, where the Papers were 
© taken. £758 


My Lord Chief Juſtice. Polexfer, alſo, deſir d 
he might remind the Jury of ſome Things that 
had been given in Evidence. And obſerv'd, That 
my Lord Prefton had produc'd no Evidence of his 

3 | . | Affection 
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Affection to the preſent Government, which would 
have been of ſome Weight in this Caſe: And told 
the Jury, If they ſuffer d thoſe who were conſpi- 
ring againſt the Government, to do it with Impu- 
nity, they would do well to conſider what the Con- 
ſequences might be. : | 
Whereupon, my Lord Prefton defir'd he might Page goo. 
have the Libetty of ſpeaking again, before the Jury. 
went out. 
L. C. J. It is contrary to the Courſe of all Pro- 
ceedings in ſuch Caſes, to have any thing ſaid to 
the Jury, after the Court has ſumm'd up the Evi- 
dence; but for this once, we permit it. | 
Lord Prefton. My Lord, I deſire the Jury may Lord Preflon 
be inform'd Iam a Proteſtant, baptiz'd ia the Re- admitted to 
'ligion of the Church of England, in which I have ſpeak in his 
always liv'd, and hope to die in it. Things have Defence again, 
been urg'd againſt me with Severity : They make _ = Evi- | 
that a Proof, which amounts but to a Preſumption. — — 
As in the Caſe of the Letters that are written in a 1 Chief : 
Cant, and my intention to go to France, and thoſe Juſtice. 
Words in the Letter, where my Lord the Bearer 
is named; but that Letter is not directed to any 
body, and is as full of Cant as any of the reſt, 
Why ſhould | be ſuppos d the Bearer, more than 
either of the others; when they were found about 
one of them? And the Reaſon of my going beyond 
Sea, is not to be wonder'd at : For I, who had 
liv'd quietly, after the loſs of my Places apon this 
Revolution, and ſuffer'd great Inconveniencies in 
my Eſtate, and was retir'd to my own Houſe, was 
impriſon'd twice in the Tower, and proclaim'd a 
Traytor in every Market Town, without any In- 
dictment. This made me uneaſy here; and, my 
Lord, I went under a fix d reſolution to go to Han- 
aers, or any Place where I could be quiet. | | 
L. C. J. You ſhould have ſaid this before, for 
it is not the Courſe to reply upon the Court; and, 
you know, I let you interrrupt me as often, as 8 
aw fit, when 1 was diredting the Jary 3 which 
has not been allow'd at any Time before. But, page gel, 
my Lord, if you did think you were hardly us d, Pooh 
yet yon muſt remember it was in a Time of Dan- 
ger that your Lordſhip ay taken up before; and 
iT 3 you 
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yon had ſhew'd your Diſaffection to the preſent 
Government, and they were not to be blam'd if 
they ſecur'd themſelves againſt you. And if you 
had à Mind to go abroad, Was France the only 
Country you could chooſe ? A Country at open 
War with the Government! 

Lord Prefton. I hope the Gentlemen of the Jury 
will confider all that is alledg'd againſt me, is but 
Preſumption. St; 

L. C. J. If you reflect on the Court, the Court 
will reflect upon you; I think the Evidence has 
been ſtared very impartially. The Evidence that 
is given, muſt have its due Weight and Confidera- 
tion. If any one can deſign Innocently to 


and in fuch a Manner, that 

| 3 4 within half an 
en ary withdrew, and wit an 
— Hour brought the Priſoner in Guilty. 


The Tryal of Joun Asurox, Gent. at 
the Seſſions-Houſe ia the Old-Baily 
London, on Monday the 19th of Janu- 
ary, 2 W. and M. 1690, 2p an In- 
dictment of High-Treaſon, found by the 
> ny Jury of the County of Middle- 


Tndia- E was indicted, together with Sir Richard 
— con- Frame, Bart. Viſcount Prefton, Edmond 
ſpring the ot, Gent.. for conſpiring the Death of the 
Beach of the King and Queen, and adhering to their Enemies. 
King and See the Huli ment and Arraigment in the Tryal e 
my Lord Preſton immediately preceeding, No. 85 
Mr. Aten. | defire your Lordſhip will allow 
me Pen, Ink, and Paper; and that my Sollicitor 
may ſtand zy me, to refreſh my Memory, if 1 
ſhould forget any thing. | 
The iner L. G Let him have Pen, Ink, and Paper, 
deny'd a Soli- but the other is an lanqvation; the Court cannot 


to aſſiſt _— 
E n d 0 15 


Tryal. | | Then 


all leave to the Ju- 


$0 into 
France, at this Time of i ſuch Papers, 


. A ee 2 © 
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Then the Jury were call'd, and firſt Sir William 
Hedges, Knt. (who appear d.) . 
Mr. Afton. I ſhall not trouble your Lord- 
ſhip or my ſelf with unneceſſary Challenges, but 


intend to put my ſelf, with an entire Dependance; 


upon the firſt Twelve Men that appear. 

The Jury being Sworn, and Proclamation made 
for Evidence as uſual, and the Jury Charg'd with 
the Priſoner, Mr. Knapp opened the Indictment, 


He makes no 
Challenges. 


Page 902. 


and Mr. Serj. Thomſon thow'd the Courſe of the 


Evidence. 
Then Mrs. Pratt was call'd to give Evidence. 
Sir. W. Williams. Pray give the Court an Ac- 
count what Treaty you have had with the Priſoner, 
about a Veſſel to go to France. 

Mrs. Pratt. I was ſent for to Mr. Burdett's 
Houſe in Oueen ftreet by Cheapfide : Mr. Burdett 
_ ask'd me, it I could help him to a Smack to go for 
France, and ſaid there were Two or Three Gen- 
tlemen bound thither as Merchants, to fetch Silk, 
I was at Mr. Burdett's Two or Three Times, and 
at laſt Mr. Afton met me there, and gave me a 
Note to meet him at the Dog Tavern at Ludgate- 
bill and I met him there on the Monday Night be- 
fore Nen Tears Day, and ſtaid with him an Hour 
and Half, but Mr. Burdett not being there we did 
nothing. The next Morning we met at Mr. Bur- 
dett's again, and there we made a Bargain for 
100 J. and this Gentleman, Mr. Afton, told out 
the Money; there was Ninety-Three Guineas and 
a Six-pence; and Mr, Afton oke the Six-pence 
in Two Pieces, and gave one Half of the Six- 
pence with the Ninety Three Guineas to Mr. Bur- 
dett; and when the-Maſter e Veſſel ſhould 
bring the other Half of the Six-pence to Mrs, 
Burdett's (Re He or I) we wears to receive 
the 100 J. The Money was paid on Txeſday Night 
in Mrs. Burdett's Bed-Chamber : Mr. Eliot, the 
Mal ter, of the Smack, and Mrs. Burdett were 

ere, | | 

Setj. Tremain. After the Money was paid, 
What did you do the next Day? 
Mrs. Pratre, Mr. Aſhton order'd 2 Note to be 
Written (I think Mr. 2 to meet at 


Page 904. 
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| Mr. Rigby's, at the Seven Stars in Common-Garden, 


the next Night; and I had Orders to fend for a 
Trunk and a Hamper to Mr. Burdett's. On Wed- 
weſday Night we met according to Appointment, 
about Ten a Clock at Mr. Rigby's: There were 
the Maſter of the Veſſel, Mr. Afton, and Mr, 
Elliot ;, and Two Gentlemen more whom I never 
ſaw before or fince. 1 

Sir W. Williams. Who made the Bargain with 
you about hiring the Veſſel ? 85 

Mrs. Pratt. Mr. Burdett firſt treated with me 


about it, and Mr. Ashton agreed with me. 


Serj. Tremain. When you were at Mr. Rigby 
in what manner did they go away from his Houſ 3 


Mrs. Pratt. Mr. Ashton was not there at firſt, 
but he and Mr. Elliot, and two other * | 


came in afterwards, and Mr. Ashton's Wife fai 

ſomething about Papers hove in a Hat at Court, 
and about ſomebodys being choſen, and one of the 
Geatlemen Aid there is nothing in that; I was 
choſe my ſelf laſt Year, I did not ſee them go 
away, but after they were gone, Mr. Afaton's 


Wife gave me ſome Victuals and Drink, and faid 
ſhe hop'd I would not tell of her Husband; and 


„ boy's God would deliver her out of the Ly- 
on's 


outh : But ſhe ſaid, ſhe doubted they ſhould 


have no good Luck, for the Cock crowd. 
Mr. Aftton. You ſay Mr. Elliot wrote one of 
the Notes. | i 84. 
Mrs. Pratt. Yes, as I remember, it was that 
to meet at Mr. Rigby's. | r 
Mr. Afton. I ask this, that I may juſtify Mr. 
Ellior; 1 muſt take that Note upon my ſelf: And 


you ſay I hird the Ship, and Mr. Elliot was by. 


L. C. J. Sir, you are only to ask ſuch Queſti- 
ons as relate to your ſelf; What js ſaid now con- 
cerning Elliot, goes for nothing againſt him. 


Mr. Afton. Did I ever ſpeak to you about go- 


a Fo France? Sway 
Mrs. Prart. Yes, you did, and faid if I help'd 
you well away, you would Rr me to the earn- 
ng of 1000“. before Lady- 

for a Hole to hide what you might have Occaſion 
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ay: And you ask'd 
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Mr. Afton. As I hope for Salvation, I never 
mention'd going to France to you. I took it for 
granted, you knew before I met you that we were 
to go to France, As to the helping her to 100007, 
there is no great matter in that, when I'was to 
leave the Kingdom, it was neceſſary for me to * 
uſe all Arguments to perſwade her to help me 1 
away; I mention this, only to ſhow the Woman | 24 
has forgot herſelf. "1 
L. C. J. Make your Obſervations on the Evi- 1 
dence to your ſelf; you muſt ſtay your Time be- 
fore you ſpeak to the Jury. , 
Milliam Paſely was Sworn. _ | 
Sir W. Williams. What can you ſay concerning 
| 23 > gages n Bill ſzate d 
Paſely. rs. Pratt met me at Billinſgate, an 
took — her to Mr. Burdett's Houſe in OQueen- _—_— 
ftreet ;, and ſoon after we came there, Mr. Afton 
and Mr. Elliot came in, and we went up Stairs inn 
to the Bed-Chamber, and Mr. Afton brought the 1 
Money roll'd up in a Sheet of Paper and told it | 
out; and he took a Six-pence and gave one Half to 
Mrs. Burdett, and bid her pay the Money when 
the other Half (which he kept himſelf) ſhould be 
brought her. After the Money was told, we took 
a Trunk and a Hamper and carried them on board; 
and then return'd to Mr. 'Burdert's again; and 
then they gave us a Note to meet at the Sever 
Stars in the Little Piazza in Covent-Garden, be- 
twixt Ten and Eleven at Night, whither we went 
accordingly; and ſoon after: we were there Mr. 
Aſvton'and:; Elliot came ing and a Gentleman ſaid 
the Cock crow'd, and they ſhould have no good 
Luck; and they talk'd about Papers being toſs d N 82 
in a Hat, and two Gentlemen more came in, and : 
ſoon after we went away: And after we were 
come out of the Houſe Mr. Afton left us; and 
Mr. Elliot bid me go along with him, and we came 
to Surry Stairs, and at the Corner on the Left - x,;4ence of 
Hand there was an Ale-houſe, and Mr. Elliot call'd their going on 
the Water-man out of the Ale ·houſe, and he bid board the 
me go before, and I went down; and by that Smack, and 
Time] was got into the Stern, down canie Afton failing as ſay 
and Elliot, and my Lord and his Man: Thenwe — as Graveſend, 
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off and went thorough Bridge, and came on board 
the Veſſel, which was riding over againſt the 
Tower: I bid my Men hall up the Anchor, but 
there being but little Wind we were forc'd to 
drop Anchor again a little below the Half Way | 
Tree, and ſtay till next Morning; about Nine we t. 
weigh'd again and came to Long-Reach, where lay 


the George Man of War, and they defir'd to be el 
hid; and they were hid under the Quarter-Hatch- t. 
es: Anda little before we came to Graveſend they 
all hid again; and there they remain'd till they 1 
were taken. en 
er What kind of Place were b 
in 
| 22 It was upon the Ballaſt, and there was n 
Suit · Deal upon the Ballaſt : They could not ſet or 
ſtand upright, but lay all along or lean'd upon tl 
their ws. When Capt. Billop came aboard, 


Ad of their and I had ſhewn him my Protection, he faid he 
being taken. muſt ſearch farther ; ind went to rights to the Place 
| where they lay, and found them lying altogether : a 
After they were come out, Capt. Billop command- 
ed them into his Boat with me and my Two 
Men; and when we came to White- hall Bridge, 
the Gate was not open, and we ſtaid there a lit- 
tle while, and Mr. Elliot came to me and gave 
me half a Crown, and bid me ſay we were bound 
for Flanders, and not to France. n | 
L. GJ. Had any body mentioned going to 
France to you? 25 6.2 
Paſely. | Yes, They ask'd me whether I could 
carry them fave to Faure: It was Mr. Elliot or 
Mr. Afton ; but I think it was Aſbton. | 
What wras the Sum that was paid 
at Burdert's? © etl Si. 4 | g ITE 4 vey 
Peſclys It was Ninety Three Guineas and a Six- 
pence; Mr. Afton brought it and laid it down in 
the Window, and he told it out and put it up 
Again, and gave it to Mrs. Bur dert. 
1 | mn. What is the uſual Rate? What may 
? a Smack and Three.Men deſerve for' going to 


"XN. Flanders ? IT i | : * E 
MIx. Pract. I believe they may go ſor Twenty 
-..> or Thirty Pounds: bits Do bog rt 5s 


* 
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Jury man. Paſely ſays he gave them Notice the 
Barge was coming. I would ask him if he knew 
there was any Deſign to ſearch him. a 
Paſely. No, I did not know of it. | 
Serj. Tremain. Had you any Diſcourſe with 
them of hiding before they went on board ? 
Paſely, Yes, Afpton and Elliot both ask'd, if 
there werea Place in the Ship to hide in, and I 
told him there was: And they deſir'd that if we 
faw any Man of War's Boat, we would tell them, 
that 12 be hid. | 
Serj. Tremain, Was there any Coat left on 
board you? 
Paſely. Yes, there were Two of the Water- 
man's left on board, and I lock'd them up. 
Serj. Tremain. Was that the Man that own'd 
the Coats? [ howing him Betfworth].. 
Paſely. Yes, it is. 
en Charles Betſworth was Sworn, 
Jetſworth. Tell what you know of carrying 
any Gentleman on board a Smack. 
Paſely. I was going home from Surrey-Starrs 
about Seven or Eight a Clock in the Evening, and a 
Gentleman call'd Sculler, and ask d me to carry him 
as far as the Tower, and I told him 'twould be Ten 
a-Clock before the Tide would ſerve; and heagreed 
to give me Half a Crown to carry him then, and 
I was to ſtay for him at the Swan Ale-houſe : So 
about Eleven a Clock comes a Gentleman down 
and calls Charles, and there was a kind of a Sea- 
man with him, and the Seaman went into the 
Stern; and there was Three more Gentlemen 
came down the Stairs into the Boat, and they 
brought a Leather-Bag that would hold about a 
Peck: And we put off, and row'd through Brid 
and when we came near Pickle-herring-ſtairs, t 
Man in the Stern ſaid there lies the Veſſel, and 
it had a long Pendant and a Top-fail looſe ;, and 
when I had put them on board I rowed away, but 
when I came to Land I miſsd my Cloaths, and I 


For 'd back again to the Place where the Veſſel 
JA, 


lay, but they were gone; ſo I rowed on beyond 
Barkin-Shelf, and there being no Wind I thought 
they could not be gone beyond me; fo 1 m_ 
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back again to Greenwich, but could not meet with 
the Veſſel, and did not hear of my Cloaths till 
laſt Fryday was Seven-night, when they were 
brought me. 
Sir W. Williams. Can yon ſay the Priſoner 
was one of thoſe you carried on board the Smack, 
Betſworth. No, I know never a one of them. 
Serj. Tremain. Did you take in your Pendant, 
Paſely ? 


Paſely. Yes I did when we weich d Anchor, ; 


Elliot bid me take it in. 
Serj. Tremain. How many came on board the 
Smack ? 


.  Paſely. Four, My Lord, Preſton, Mr. une, | 


Mr. , and my Lord's Man. 
Fiſher was Sworn. 
Sir W. Williams, Pray acquaint Ay Court 
what you carried on board the Smack, 
Fiſher. About Six Hours before they came on 
board, my Maſter brought me to Mr. Burdett's 


Houſe, and gave me a Trunk, and another Mana 


Hamper, and we carried them on board; and about 


Eleven a- Clock my Maſter brought Mr. Aſpton 


and the others aboard, and we heav'd Anchor and 
went down the River, but there being little Wind 
were forc'd to come to an Anchor again about the 
Half way Tree : In the Morning we weigh'd, and 
about Nine a- Clock came into Long- Reach, where 
lay the George Man of War, and then Mr. Aſpton 


and the reſt hid, and at Graveſend Block-Houſe 


they hid again; "and when we were paſt it, one 
of them bid me go down to the Hamper and fetch 
up ſome Victuals, but before I had fetch'd it all (. 
we ſpy d the Barge comley to us, and the 
in ; and the piece of Beef was ſet a to 17 5 
en Capt. Billop came on board, and had read 
our Maſters s Protection; he. ſaid he maſt look fur- 
ther, and went down to 'the Quarter-Hatches and 
took them out; and after he had ſecur'd them, and 
Sot all the Papers and Writings, he commanded 
al into his Barge; and carried ys on board the 
22 Frigate in, Long-Reach; and there Mr. El- 
lier came to a, and * cd we were going for 
 Hlangers; 
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Handers; and when we came to White-hall Mr. 
Aſhton gave me half a Crown, and whiſpered me 
and bid me y, we were bound for Flanders and 
not to France. . "1 | 
Mr. Afton. I told you, you were Priſoners 
now, and [ gave you. that, and would take fur- 
ther Care of you. 1 5 
- Fiſher. Lou did not fay, We were Priſoners, 
but you ſaid, you gave me that to help bear our 
Charges that Night, and the next Day you wou'd 
take further Care of us. #15030 
„ Then Jane Amonds was call'd. 
He depos d, That they came on board when he 
was alleep, and he. ſaw neither Boat nor Waters 
man; but that they ſet Sail and came to an An- 
chor at Half way Tree, as the laſt Witneſs had 
depos'd; and that as the Deponent was ſteering at 


Page 90g. 


the Helm a Water-man call'd to them, and enqui- 


red if the Gentlemen he brought on board, 
not carried his Cloaths aboard with them; to 
which the Deponent anſwer'd, he knew nothing 


-of it, as indeed he did not. That Mr. Aan 


aid to the Deponent take Care of us no 
and we will take Care of you hereafter : And 
they would help us to many a Freight and many 
-a Pound. That after they were paſt Graveſend, 


| Fiſher was ſent down for the Victuals, and brought . 
up ſome Roaſt Beef and other Things; and juſt 


* Vas the Beef was going into the Cabbin, the Depo- 
nent gave them Notice a Barge. was coming to 
; preſs; and then they took the Victuals down into 
the Quarter, and there they lay, and the Victuals 
a top of them; as the-laft Witneſs had depos d; and 
444 ed, That when Capt. Billop came on board 
and Ashton came up, one of the Captain's Water- 
men ſaid that Gentleman had pat ſomething in his 
Boſom; and the Captain turn d Mr. Ashton about 
_ cand ſaid, What did you put in your Boſom ? 
he anſwer' d, only his Handkerchief, and pull d 
out his Handkerchief and? ſhew'd him; but the 


* 
- 
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A Packer of 


Letters taken 
upon Aſpton, 


with a Lead 


Captain put his Hand in and pull'd op with fix'd to it. 


a piece of Lead tied to them: That they, were all 
z commanded into the Barge and carried to Whize- 
tull, when my Lord Prefton's Man came 8 

| | bo- 


- 4 


1 
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— and call'd him aſide, and ſaid, Here's 
half a Crown will ſerve you to Night; and be 
fare you ſay, you were bound to Flanders, and not 
to Fance; and you will be taken further Care of 
Dez Tremain. What did they lie upon in th 
4 remain. did e in the 
Quarter Hatches ? 323 T561 
. Amonds. There were three or four ſlit Deals 
hid over the Ballaſt ; bat it ſeems they had ſhuf- 
_ — aſide when they were taken, for the Bal - 
open. . IT 6:51 
Nr. Tren. I defire the Witneſſes may all ſtay 
in Court. „ bel 
I. C. J. Let them all ſtay. a 
| Then Captain Biflop was call dc. 


Sir . Williams. Pray give an Account, where | 


von took theſe Perſons? 


Capt. Billoy's | Capt. Bifop. The laſt of December, my Lord 


Evidence of 


Page 911. 


| Stacks coming down the 


. would 


the Maſter ſhewing me his 


— came to me at one of the Doors of the 
Houſe of Lords, and carried me to the Lord Lind- 
eys Chamber; whither, in a little Tine, my 
Preſident, his Father eame: And told me 
there were ſeveral Perſons going to Face with 
Papers of dan Conſequence; and defir'd 1 
would uſe my Endeavour for the — fecu- 
. ring thoſe Pape 


ide me a Boat, 


which he had borrow'd 


of the 
to Tower-Wharf himſelf with the Boat, and ſome 
Arms; and | borrow'd more Arms at the Tower. 
And about Eleven a Clock we put off, and rod 
down to Greveſend, where I refreſh'd my Men 
and afterwards went down into the Hope 4 


could be a- Head of me, i retarn'd, and went 
Board ſeveral Veſſels, and preis d ſome Men, and 
among the reſt, ſome Barking Men, who knew all 
the Veſſels in the River; and before we came 10 
the N Point, by Tilbury Fort, we faw feveral 
er, and a Barkm Man 
k's out, and told me the Headmoſt was the 

+ and El:zaberh: Whereupon 1 went on 
doard, under pretence of prefling the Mien, but 

m 


rs. And my Lord Danby ſaid, he 
tcheſs of Grafton. And my Lord came 


Ee that no Veſſel that came from Londos that 


FT SPrIS PSS 


$ S' 


. 


os 
oO AT» 


S 


Ir 


J oN ASH TON; Gent. I. 1690. 629 


L maſt ſearch further; I went into the 
ters, and took up the Scuttle, and ſaw ſome Gen- 
tlemen lying there, and bid them turn out. 
firſt that came to Hand, was my Lord Prefton; I 
found ſome Papers about him, and put them into 

10 own Pocket. Then I ſearch'd Mr. Eliot, and 


terwards Mr. Aton. And Mr. Aten went 


own again, and when he came up, one of my Sea- 
en told me he ſaw him put ſomething into his 
om; ſo. I, turn'd him round, and ny 
Hand into his Boſom, and there I met with the 
Packet that had the Lead affix'd to ĩt; ſol order d 
them all into the Boat, and left two of my Men 
with the Smack, with Orders to ſearch her. Then 
I rowed up againſt Tide, and Mr. Ekor calling one 
the Gentlemen my Lord, ſo ſoon as I ander- 
ood my Lord Preſton was among them, I ſaluted 
him, and his Lordſhip deſired to go aſboar at 
Graveſend; but I excus'd my ſelf, and carried 
them NN the George Frigate. But before: we 
came t | 
wy Lord Preſton told me, hs would be ſure to ac- 
| Nr Civility I had, ſhewn him; and he 
had this Expreſſion, I there ever was 
could ſerve me in, he would de it mich all 
if I would 4550 


ere, as we were drinking a Glaſs of Wine, Page 912. 


2 The Priſoners 
Heart, perſuade Bi- 
e of the Packet. And Mr. Afator lo to diſpoſe 


d, What Good would it do me to injure ſo ma- of the Packet. 


BY Gentlemen? And -deſfir'd: I would throw the 
acket over-board : And after this, with a great 
deal of Inſinuation, Mr. After faid, What if you 
ſhould turn about, and i go- — with us? And 
Mr. Elliot ſaid, Prithee throw Packet aver» 
board. And while! was in the George Frigate, ny 
Lord, Mr. Afton, and Mr. Elliot, were with me 

the Steerage; and Blliar deſired I would diſpoſe of 

e Packet, and I might make my ſelf as Rich and 
as Great as I pleaſed; ſaid I, I ſhall be taken No- 
tice of to be whiſpering with you, pray farbeary 
but Mr. Asbtor entreated me again to throw the 
— 8 and when we came ———_ 

t again, were rowing up to | 

uſed | 1p — and oold me l mi 
take the Letters that were found in my Lord Ne- 
ftor's Pocket, and tye the Lead to them, and 2 


> os L 
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the Packet Over- board; and when they were very 

importunate, I ſaid, If 1 ſhould be ſuch a Villain 
would you truſt me again, if ever it ſhould be 
our . But ſaid I, I will never put it in your 
Then Mr. Elliot r angry, and ſaid, 


. lo carries — Dog had his Day: And I brought them an 
— — the Packet to my Lord Nottingham's Office, and I 


were. withdrew when my Lord Prefton was call'd'in, - 
— Office, and left the Packet upon the Table unopened; and 
when my Lord Prefton came out, I went in again, 
and the Packet lay iri the ſame Place and Poſture 
Page 913. And my Lord Nottingham ask'd w 
I took the Packet rom; and Mr. Afton own'd I 
took it from him. 

Mr. Apron. Was it not after I went "RET 
into'the Hole for my Hat, that you took +4; Pa- 
pers out of my Breaſt? 

"il. Yes, I believe it was. 
—_— Aftton. Did 1-ſpeak to you about diſpo 
nw Pa 885.225 dale, we came N 2 


ou did and . ai 1 
M050 — 325 ew jo ſerve us, be will do it 


gieneronlly, and like a Gentleman. 
. Ser). Tremaix. Dia Mr. Fn fay any thing 
e about going along with 
dyaian<% $115 bs Capt. Billop. Yes, he 4211 Come boden with 


wy yu may do as well there, or better, than you 
peg?” 
Mr. Aſton. Was not the bundle of To out of 
your fight; during the Time my Lord efton was 
Page 914 examining'by my Lord Nottingham?! 
Capt. Ballop. Ves, it was; but it das mopen -d 
except that my Lord had taken off the Lead; = 
there was a little Paper, or two, fell looſe from 
the reſt, but not opened. (1 
— * Was de hperket Sealed, when you 
| Billop.) No, Ie was tied very hard, waere 
* IO — — in it. ſpeak of a 
WO Fapers you 
Herd from the packet in your * * 
. I canabt lay I did ſee them: cut. 
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þ Who was with my Lord Notringbam, 
when my Lord Prefton was there? 9 - NOR 
g > am Billop. There was no body elſe then. 
Then tis not probable the an 

4 before Captain Billaop camein. 
Mr. Aon. But I hope a n ſhall not de Con- 
demned upon Probabilities. : + 1h -C 27. 3! 0 LIED 
179 „ 1 falſe was Swore: „ O7 PIERS 
He depos'd, That he went Througb-Bridge in a 
Pleaſure- Boat, with mj —— againſt Tide ; ; 

and that they came tot — 2 furniſhed them 
ſelves with Arms, and then ollie went 1 — 
Capt. Billop to —— and they took the'Prifo- 


— and the reſt of Them, aboard the Smackzrat is 


above related by Capti Biiοννιν ͤAnd the Deponent 
ſaid, mover hv hr Perkin that ſaw Mr; Afron-taks 
— ſomething and put into: his Boſom, and told 


pt. Biilap f it. And that when the-Cupta ain 


ask d Mtr. Afton what it was, he antwer'd, No. 

thing but his Handkerchieff a and plucked duthis 

Handkerchief: But the Captain put wr rl into 

Abton's Boſom, and pulted out à parcel 

with a piece of Lead tied to. it. And I ent down 
again, and found there two Seals, and taok them 


Elliot wiſhd a Thunderbolt; might drop into the 
Boat; and as they went under London Bridge, he 
wiſhed it might drop down-apon: his Head? 
Mr Altan. Had not I been up, and Search, 
Har wk the bundle of. Papets was found upon me? 
8 bnſon. Yes, I think you had been up before. 
Mr. Aron. And then you ſaw me take the 
Packet off the Ballaſt 2: Oi g 7! FT 10 24 
Jobnſon. Les, I ſaw you take it out of the Bal- 
laſt, and put it into your Boſo m. 
Ir. Apron, Did nbt thät Bundle of papers lie 
near the Place where the Seals lay? m_— Wl 


Jobi ſon. Ves, it lay juſt by them. 
bo Then Capt. Billop was call'd again. 
Serj. Tbamſom When: yod had delivered theſe - 
Papers to-my Lord Notzinghans what did he do 
with them 7. | — 
- Hg 'Billop. Aſter he had exaininedahife Gen. 


* — rn 2 — 


up. That as they were rowing up the River MF. 
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on ſome of the Papers, he faid, If this Packet had 
gone, we had been quickly viſited by the French: 

my Lord ſaid I might look upon them, and 
ſeveral of them I did look into, and put m Mark 
upon them, After my Lord Nottingham had pe- 
ruſed them, he tied them up with a piece of Twine, 
and put his Seal upon them, and gave them me 
again to carry to my Lord Preſident, which I im- 


iT dg Earl of .Nettingbam Sworn. | 
Sen. Thomſen. Ny Lord, Pleaſe to give t 
Court an covunt, how theſe Papers came to your 


Neri - Lord Nottingham. Capt. Billop brought me a 
Packet, tied about with a Packthread, to which 
thore was a piece of a Leaden Pipe fin d; and in 
the Packet there was ſtuck another Paper, and the 
was laid on the Table while I examin'd my 


Capt» Sie, and the Packet fo tied, I tut open in 
25 ce. And all the ſame Papers in that 
andi no other, together with the little Pa- 
—— ſtuck in, I tied up, and ſealed them 
A Sheet of Paper, and gave them again to — 
Ha, to tarry to 8 Preſident. For 
they being from my Lord Prefton's 
j and not relating to the Publick, I gave 
them to him, to give my Lord Prefton again. 
Mr. —.— my — . nn 
Court, my -Lord' on was With y 
in the Room | ang) 


| Earl of. Noteingham. I believe, lefs than a Quar- 
1 5 

2 ter of an Hour; and I don't remember any body 
dit was with me then. K e 
2% Pry, What Papers did Gapt. Bi 
m_ on. ray, rs «4 
r r 2614 a an 

c Lord Preſidemt. Ca lap brought me a Packe 
marthen. Lord tied with and ſealed with my Lo 
Prefident, de- Nettiagham's Seal. I perus'd the rs,.and it 


— being late, locked them up till next Morning, and 
Packet 


t the then carried them to the King; and the King read 


from che en nne of them, in my feht, in his Cloſet at Nen- 
Br 


Jington: I never parted from the King, but was 


8 and then I called in Mr. Afton and 
7 
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preſent all the while. The King put u N the Pa- 1 
pers again, and commanded me to call a Cabinet ; 
Council, and deliver them to the Council. Ac- They are de- 
cordingly I delivered them Paper by Paper, and — 8 the 
my Lord Sidney mark'd them all; and then they © 
"Ar: Alon Di ny of your eden; ere —- 1 

r on, Did any of your Lo 
taries, or Family, read theſ. Letters? — | 

Lord Preſident. No, [ lock'd them up in a * 
Box, in my Cloſet. 
My Lord Sidney was Sworn. 

Sol. Gen. Wil your Lordſhip pleaſe to declare Lord Sidney's 
Ng 1750 receiv'd from the Lord preſ- — — 
Lord Sidney. My Lord Prefident deliver-d a che * 

Packet of — at the Cabinet Council; I re- 
ceived every one of _ and mark'd them there, 
and put them in my Pocket; the next Day I gave 
them to Mr. Brideman to copy out, and he deli- 
vered them back to me again. Fo 
Sol. Gen, Will your Lordſhip p leaſe to look u Page 915. 
on thoſe Papers, and ſee if they be Part of them 
9 abe Yes, they are. 
ts e My Lot Lord Preſident, Will you pleaſe 
upon them 
. 238 Theſe are two of the fame Papers 
tain Billop brought me. 
ro ons rd, 1 hear them ſay One of 
BY Papers is a * Gap y of the other: I deſire the 
Original may be ahd not the Copy. 
_ Seth. Thomſon. You may look upon them, and 
tell us which is the Original. 
©. Mr. Ashton. That is very well obſery'd, Sr, hat * 1 54:4 
is throwing Water upon à dead Mouſe. 
Sol. Gen. There may be a particular Reaſon you 
would not have the Copy. leſt it ſhould proye 
Jour own gd WON: 7 
Clerk Reads.) The Reſult of a Conference, &c. The Papers 
As in my Lord Preſton's Tryal. — — 
Then another Paper, being the Heads of 2 3 
elaration intended to be publiſhed on the Landi 2 Ee 4 che Pri 
of che French, was ſhewn to my Lord Sidney 
Lord Preſident, which they r W e depoſed 
as due e n 


— . * „ 2 
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Cert Reads.) That the King will return, &c; 

as in my Lord Preſton's Tryal. | 
Another Paper was ſhewn my Lord Sidney and 


Lord Preſident, giving an Account what Condition 
the Fleet was in; which they * was in the 


Packet alſo; and it was read. 


en Two Letters 
ving an Account of the Affairs of England, and 
how their young Maſter's Intereſt encreas d, were 
likewife ſhewn to my Lord Sidney and Lord Preſi- 

dent, and read: The one was directed to Mr.Red- 


 ding,and the other to Mrs. Redding. Ste Lord Pre- 


4 


9 
© A 
GS 4 w» = V 
= 


ſton's Tryal, p. 887. Another Letter in Canting 
Terms, as from a Merchant, was ſhewn the Two 
Lats, and read, and another to the ſame Effect. 
See Lord preſton : Trya!, p. | . 
Aetter giving an Account of the Writer's Con- 
«dition, add his Readineſs to hazard any thing for 
the Perſon he writes to, was pro 
and read. \ ics; | 
Pape 
ad OY as belors: war” ea Abba a 
A Letter of Recommendation, in behalf of one 
Mr, Orbinet, was Read, and two Bills of Exchange 
for 500 J. being prov 
on's Tryal, p. 891... na alive Bhi 
Then a Paper of Memorandum's prov'd as be- 


fore was read; wherein was an Account of the 


Ships in the Royal Nayy; their Number and Force, 


Page 15. 


the Garriſons here were Mann'd, and how 
they might be worte, where the French Fleet 
ſhould fight us, and how they might hinder the 
Durch from joining us, what Number of Ships at 
Newcaſtle might plague the City of London, &c. 
And takes Notice of the Clergy of London as the 
worſt, and fays, they have their Oaths and me their 
Wiſhes. Ser »dPreſton's Tryal, p. 892. 
Mr. Aren. My Lord, I am inform d there 
were ſevetal Letters read at my Lord Preſtan's 
Tryal, implying my Lord was the Bearer, which 
Idefire may be read: And, Mr. Serj. Tremain has 
obſerv'd, that Three or Four of theſe laſt Papers 
were the Gronnd-work of all this Buſineſs;; theſe 
have been pry to be my Lord Prefton's Hand- 
Writing; from whence it appears I could know 
nothing of this Matter. Serj. 


v'd in like manner, 


ND Fre wo Kn =© mere. 


r being a Key to the reſt, as, prov'd | 


d as before. See the Lord 
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Serj. Thomſon. We do grant that the King's 
Witneſſes did depoſe at my Lord Preſton's Tryal, 
— believ d them to be my Lord Preftor's 
nd. a 
Then the Letters were read wherein my Lord 
is call'd the Bearer. 
Furyman. Pray, my Lord, when that Letter was 


read on Saturday, How did the Court conſtrue it 


then? 


Lord was mention d he might bly be the 
Bearer. | 755 
Mr. Ashton. And I am inform'd, that his Lord - 
ſhip, in ſumming up the Evidence, gave another 
Reaſon that the Packet was my Lord Preftor's, and 
not mine or Elliot s, viz. Becauſe it was ſeen lying 
by the Seals. | 

L. C. J. Sure, there was no ſuch thing ſaid; 
for that Evidence that tended to convict my Lord 
Preſton, did by no Means tend to acquit you. 

Serj. Tremain. Before Mr, Ashton proceeds in 
his Defence, I would obſerve there is this Expreſſi- 
on in one of the Papers, viz. I ſay nothing of ano- 
ther Gentleman who rakes this O portunity to ſee 
thoſe Parts, but he bas ſhewn a Zeal and Sincerity 
in the Affair, equal to moſt, Here is another Per- 
ſon taken Notice of, b-fides the Bearer. 

Mr. Ashton. There was another beſides me, and 
ſo it is not plain who is meant. 

IL. C. J. Mr. Ashton obſerves right; It does not 
concern him, for it is uncertain whether of the 
two it relates to. 


4. C. J. They did take it, that uſe my 
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Then Mr. Ashton proceeded in his Defence. He Mr. Afhton's 
faid he did acknowledge the Deſign of going to Defence. 
France, though he never mentioned it to the Wo- He ſays he 
man who had ſworn it againſt him: That one was going to 
Reaſon of his going over was, to ſettle ſome Ac- France upon 
compts of Lieutenant General Worden's, who was Private Bu- 
dead, whoſe Buſineſs he had tranſacted: That he neus. 


had alſo a conſiderable Sum of Money due to him 
from à Perſon in Fance, which he could not get in 
without being on that Side: That he had long had 
a Deſign to go over upon theſe Accounts, and was 
once apprehended at M as he was attempting 
: 2 it; 


| 
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it ʒ ſo that he was not going upon any Deſign that 
was juſt form'd, or indeed Sour any thing that 
concern'd the Pablick, and he had often endeavour- 
ed to procure a Paſs, but could not obtain it; and 
that was the Reaſon he took this Method : And 
own'd, that he did Hire the Boat, and pay the 


Money, as the Witneſſes had teſtified, which Facts 


Heinſiſts.thar did not amount to High Treaſon: And that even 
curry ing Trea- carrying Papers to the King's Enemies, unleſs it 
ſonable Papers was proved the Party was privy to the Contents of 
to the King's them, was not Treaſon if the Lawyers informed 
Enemies is him right; and there was not any-manner of Proof 
nor Treaſon, given by the King's Council, that he was privy to 
where the any one of the Papers that had been read: And 


Bearer is not he believed all that had heard the Evidence muſt 


— conclude, that he ſound them in the Place where 
the Seaman ſaw him take them up: And he thought 
no Overt-Act condacing to prove the imagining 
or compaſſing the Death of the King or Queen 
which was the Treaſon he was charg'd with,) had 
prov'd againſt him. | 
B. C. J. Whoever deſigns to depoſe the King 
and Queen, and incite an Invaſion, is conſtrued to 
compaſs and imagine the. King and Queen's Death, 
if this Deſign _ by any Overt-Act. 
Mr. Asbron ſaid, he believ'd the Law might 
conſtrue it fo, but he had been under ſuch a ſtrict 
Confinement, that he had not had an Opportunity 
to adviſe with Council, or any Friend, till within 
a Day or Two of his Arraignment : That the Pan- 
nel was given him ſo late, that he had not Six 
Hours Time to enquire into the Morals and Qua- 
likcations of his Jury: And, that in Confidence of 
his Innocence he had wav'd his Challenges, and 
put himſelf upon the firſt Twelve Men that were 
called: And he ſaid, Becauſe he had been aſpers'd 
and repreſented as a Papiſt, he would call Two or 
Three Witneſſes to his Character. 


| 


Page 922. Then Dr. Fiez Williams appeared, and teſtified 


Calls Witneſ- Mr. Arbron's: conſtant Attendance at Divine Ser- 
fe ro hisCha- vice, and his receiving the Sacrament about half a 
rocker. Year before; but being asked whether it was ſince 
the Prayers were altered, he could ſay nothing to 
that: Doctor acquainted the Court alſo with 


the 
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the Concern Mr. Achran was in, when he-diſco- 

vered one of his Relations had embraced the Com- 
munion of the Church of Rome: But the Doctor 

being asked if he himſelf had taken the Qaths, he 

Au It was his Unhappineſs he had not, but 

had always behaved himſelf peaceably under the 
preſent Government, and attended Divine Service 
ce the Prayers had been altered. 

Dr. Lake teſtified, That Mr. Ashton was a Man 
of exemplary Piety and Devotion, and had ſhewn 
an extraordinary Zeal againſt Popery, for which 

he had ſometimes been a Sufferer, and that he had 
been acquainted with him theſe Sixteen Years. 

Dr. Bur ſo teſtified, that he had been long ac- 
quainted with the Priſoner, and believed him to be 
a "_y Proteſtant, but that he had not had 
muc 

Mr. Tomlinſon ſaid, the Priſoner very devoutly 


attended at the Prayers for the Sick, when Gene- 


ral Wordes lay ill, about half a Year ago. 
L. C. J. But Mr. Aston, I would defire = 
to anſwer this one thing. Why did you aſe ſuch 


Importunity to have the Papers thrown Over- 
"7 may an 


Mr. Ashton. I hambly thank your Lordſhip for 
. reminding me of this, and whatever my Fate is, 
I myſt own I have had a fair Tryal for my Life. 

T. C. J. And, Why did you deſire Captain 
Billop to go along with you? 


nverſation with him for Twa Years paſt. 


8% 
G * 


shton, The Captain has ſworn it; but as I Owns he 
hope for Salvation I don't know I ſpoke to him of would have 
any ſuch Thing: But I own I did endeayoyr to perſwadcd 


perſwade him to throw the Packet Oyer-beard 
and I preſume there is no Perſon in Court who 
had been engaged with one ſo unfortunate, byt 
would have done the fame Thing for a Friend 
though he had not known the Contents of thoſe 
Papers, if they had ſeen him ſo uneaſy and con- 
cern'd to have them look'd into. | 

L. C. J. There is another Thing you open'd ; 
You ſaid you were going into France Collo- 
nel Wordey's Affairs, who had a great Account to 
make up: How do you prove that? _ 8 


M 4 Mr; 


Billop to throw | 
the Packet O- 
ver board. 


Dowry 


] 


her. 
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Mx. Athton. That there is a great Accompt 


taken depending, I may appeal to Mr. Solliciror himſelf, 


Who knows there is à Petition now depending in 
the Hodſe of Commons from the Queen's Tradeſ- 


men, to whom ſhe ow'd 68000 J. She affign'd the 
Atrears of ſome growing Rents for the Satisfacti- 
on of this Debt; but the King and Government 


have not thought fit to let them be applied to her 


'Uſe, or the Satisfaction of thoſe Debts; and there 


happens to be one Man now in Court, that knows 


T have engag'd for, and actually have paid a great 


Part of this Debt, believing the Alignment to be 


good, out of my own Pocket. 


Mr. Spalding was call'd. 


He depoſed, That he made the late Queen's 


Coach-Harneſs, and there was due to him 4704. 
of 1 Mr. Ashton had advanced to him near 
L. C. J. Pollexfen. Was there no Money re- 
turn d over from King Fames's Queen? Ly 
Mr. Ashton. No, my Lord, directly nor indi- 
realy: I believe they are not in a Condition to 
return Money. . | | 
I. C. J. — — As to what you have offer'd 
to prove you a Proteſtant, no body queſtions it; 


and all that are concerned in this Matter are ſuch: 
For the whole Defign ſhews, they are all ſo care- 


ful of the Proteſtant Religion, they deſign to re- 
ſtore and eſtabliſh it by the French King's Power, 
as we underſtand by the Papers: | 
Mr. Aston. I hope no doubtful Inſinuations or 
Sugeſt ions will affect me. n RR 
Juſt. Eyre. Pray, If you did not know wha 
was in the Papers, How came you to deny you had 
them in your Boſom ? ns Pan 
Mr. Aton. For the ſame Reaſon I would have 
had'them thrown Overboard : Out of Kindneſs to 


the Perſon with whom J happened to be taken. 


L. C. J. Pollexfen. Conſider, Mr. Ashton, the 
Difficulties you have to get over: Firſt, Nou ſay 


you went over 7 own Account; then that 


you hir'd the Veſſel for yon and Elliot: Why 
would you have Elor go with you into France ? 


of Mr. 
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Mr. Athton. He deſir'd the Favour of going; I 
did not ask him. . 
I. C. F. Why would you have my Lord Pre- 


ton go with you? 


Alton. I thought to have gotten my Paſſage 
free,” with a Perſon of his Lordſhip's Quality. 


I. C. J. Then you hired the Veſſel for my Lord 


Prefton ! 
Ashton. No, my Lord. 


JL. C. J. Was it my Lord's Money, or your 


own, that you paid? 


Alton. 1 paid the Money, but how I ſhould be 


re-paid I could not tell. 
3 C. F. Would you pay 100 /. for a Boat to 
go to France for your own Convenience, and yet 
ope to get your Paſſage free by taking in my 
Lord Preſton ? | ; 
Ashton. I can't tell how it would have been, bat 
- at the worſt we could but have paid our Shares. 
I. C. J. But you can tell, if you will, how it 
was agreed amongſt you. 
Aton. As | hope to be ſav'd I cannot tell. 

L. C. J. But, Why did you deſire the Seaman 
to ſay you were going to Flanders, and not to 
France ? 

Ashton. Your Lordſhip knows it is a Fault to 

4 France, though it do not amount to High 
reaſon. . 


Veſſel for a convenient Place to hide in ? 
Ashton. Becauſe I knew many had been ſtopp'd 
going to Flanders, though they had Paſſes. 
Serj. Thomſon in his Obſervations on the Eyi- 
dence was pleaſed to ſay, That in Caſe it a 'd 
Mr. Ashton hired the Ship for himſelf and the 
Lord whoſe Papers theſe were, and that Mr. Ash- 
ton took ſuch Notice of the Papers as to rake Care 
of them, to ſuppreſs and conceal them ; that would 
be an Evidence of his Knowledge of the Impor- 
tance of them: And if fo, he would be equally 
guilty of High Treaſon. The Truth of which Aſer · 
tion my Lord Chief Juſtice ſaid he doubted. 
My Lord Chief Juſt ice, after he had ſumm d up 


the Evidence, in his Obſervations upon it he fays, 
_—_ * That 
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IL. C. J. Why did you ask the Maſter of the 


Page 924, 
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The Chief Ju- 4 That although Mr. Ashton had no Knowledge 

Rice directs © upon what Deſign the reſt of the Company were 
cC« ” . . = 

the Jury. ing to Fance, his going to France, at that 


Page 929+ © Juncfure, would have been a Crime; but it 


would not have amounted to High Treaſon : 


He ſays, Car- 4 But to go into France, and carry a Treaſonable 


rying Papers d Scheme and Project for an Invaſion, that was 
— — * Treaſon. And the ſole Queſtion was, Whether 
Jett for — — Mr. Ashton went with ſuch a Purpoſe or not? 
vaſion, was „ That Mr. Asbror's Hiring the Smack; his giving 
Treaſon. - * fuch an extraordinary Price for it; and ſuch En- 

Page 93», . couragement to the Owner of it, as that he 


+ would help her to the Earning of 1000 J. his 


to ſecure theſe Papers, and his Impor- 
e tunity afterwards to have them thrown Over- 
= — p and his giving the Seaman Money to ſa 
And — they were bound for Flanders: Whether the 
from the 5 < Circumſtances were Evidence of his being ac- 
_— = = < quainted with the Contents of thoſe Papers, and 
— * that he was going to France with them with an 
was privy to . Intent to carry on the Defign of ſing the 
the Contents King and Queen; this he left to the Conſidera- 
of them, he tion of the Jury. 
left to the My Ld. Ch. Juſt. Pollexfen alſo made ſome Ob- 
Jury. ſervations on the Evidence; and ſaid, * That at 
my Lord Preſten's Tryal it was labour'd, that 
Mr. Aten was the Bearer, and not my Lo 
and now Mr. Asbton inſiſts, that they were my 
Lord's Papers; but if they were all concerned 
in the carrying and tranſporting of them, they 
« wereall alike Guilty of T reaſon and they could 
* not ſhuffle it from one to the other : And this 
<« he apprehended was their Reaſon that they 
mould not be tryed together, that by this means 
they might all eſcape, if this ſhould be ſuffici- 
< ent to ſerve their Turn: For the Queſtion was 
If they were not all equally concerned; an 
„ that it was not Mr. Ashton's bare Affirmation 
Ie is objected tc that he had other Buſineſs, would be a ſufficient 
* — 2 « Excuſe for him; for if he had been going to 
— e © France to ſettle ſuch an Account of Collonel 


* Morden s, when he was ſearch'd, ſome Papers re- 
Pulineks | * lating to it would probably have: been found; 
was going nor was there any Note or Inſtructions produ- 
upon · . ' © ced, 


rd 
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< ced, concerning the Money due to him, which 
he pretended he was going to recover. That 
„ the Hearts of Men were to be diſcovered by 
their Actions; and if a Man's Affirmation only 
« were a ſufficient Defence, none would ever be 
4 Convicted. And obſerved alſo, That the Pri- 
< ſoner, my Lord Prefton, and Elliot, were well 
& known to be Men of the ſame Principles and 
< Diſpolition. | 
Then Mr. Ashton begged Leave to ſpeak, though page 331. 
the Evidence were ſumm'd up, [which was grant- The Priſoner 
e] and faid, He thought there was no Proof that permitted to 
knew, or was privy to the Contents of any of {peak after 
thoſe Papers. | the Evidence 
Juſt. Eyres. When you importuned Capt. Billop um d up. 
to throw away the Papers, Why then did you uſe 
this as an Argument, It would do him no Good to | 
injure three honeſt Gentlemen. | - 
Ailton. ] did not ſay ſo, thongh I confeſs he has 
ſworn it. 
L. C. J From the Facts above recited, which 
have been well proved, wo Jury are to judge whe- 
ther you were privy to the Deſign. | 
Then the Jury withdrew, and the Court ad- He is Convi- 
journ'd for half an Hour, and at their Return the cicd. 
Jury return'd with their Verdict, That the Pri- 
ſoner was Guilty. | 
Then the Court Adjourn'd for an Hour; when Page 932. - 
my Lord Mayor, Mr. Deputy Recorder, and ſeve- 
ral of the Juſtices and Aldermen, returned into 
Court again, and my Lord Preſton and Mr, Ash. 
ron were brought in; my Lord Preſton being ſet 
without the Bar, and Mr. Asbron within it, 

It being demanded of my Lord Prefton, What Lord Prefton 
he could ſay why Judgment ſhould not be pro- and Aſhton 
nounced againſt him according to Law. call'd to heat 

He faid, He muſt appeal to the Court, — Judgment. 
now he doubted 'twas too late,) Whether the 
Treaſon with which he was charged had been ſuffi- 1 
ciently proved: For in the Caſe of Collonel Sidney bel 5 
it was ſaid, That Compariſon of Hands was no E- — — 
vidence, and that there ought to be one or two Hands is no 
Witneſſes of the Writing of it: That being in a Evidence of 
Crowd and great Diſorder, occaſioned by the his Hand- 

| . : Length Writing. 
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Length of his Tryal, he had not urged this as he 
ought, but now he knew it was too late, and had 
— 2 to ſay, but ſubmitted to the Judg- 
ment the Law had afligned Bt 
to ſay, &c. 

Mr. Afvton de- Mr. Ashton deſired to ſee the Indictment; but 
fires to ſee his vas told, He had heard it read once in Latin, and 
—_— twice in Engliſh, and could not be permitted to 
hs der ſee it. Then he ſaid he was inform'd the Word 

Cymba was Written with an S; but upon Peruſal 
of the Inditment, it appear'd to be with a C 


Pa” fer Judgment was pronounced againſt both of 
= — — them, as Traytors, by Mr. Deputy Recorder: And 
were remanded to Newgate. | 


The Tryal of HENRY HARRISON, Gent. 
at the Old-Bailey, London, for the Mur- 
der of Dr. AxvREw CLENCHE, 6 April, 
4 W. and M. 1692. | 


Aden cc N E Indictment ſets forth, That the faid 
for Murder. Henry Harriſon, the 4th of Fanuary, in the 


« 34 Year of the ſaid King and Queen, about Ele- 


ven at Night, at the Pariſh of St. Peters, Curn- 
© bill, in the Ward of Lime-ftreet, London, being 
© in a Coach with the ſaid Andrew Clenche, toge- 
© ther with another Perſon, unknown, did then, 
< and there, feloniouſly make an Aſſault on the 
« ſaid Andrew Clenche, and with the Aſſiſtance 
< of the ſaid other Perſon, unknown, did twiſt 
Fe a Pocket Handkerchief, (with a Coal in it) of 
« the Value of Two-pence, about the Neck of the 
& faid A. Clenche, and therewith did feloniouſly, 
and of Malice aforethought, Choak and Stran- 


< gle the ſaid A. Clenche, of which he — 


died. And fo the aid Henry Harriſon, wi 
the Aſſiſtance of the ſaid other Perſon, unknown, 
did at the Time and Place aforeſaid, feloniouſly, 
# and of his Malice aforethought, Kill and M we 
der 


It being demanded of Mr. Ashron What he had 


throughout; and he having nothing further to of- 


* 
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& der the faid Andrew Clenche, againſt the Peace 
& of the ſaid King and Queen, Cc. 
To which Indictment he pleaded Nor Guilty, 
and a Jury was charg'd with him, the Priſoner 
making no Challenges to any of them. 

Mr. Darnel Ay ned the Evidence, called 
the Witneſſes; and firſt, a _ 

Mr. George Wigmore was Sworn. 


- He depos'd, That he ingroſſed a Mortgage from Witneſſes for 


Mrs. Yanwicke, to Dr. Clenche, for 120 l. and that 


Page 934. 


Page 935. 
Page 936. 


at the executing the Mortgage, the nent, by <all'd to 


, i i prove that 
Dr. Clenche's Order, paid Mrs. Vanwic ke 60 l. the OD 


reſt of the Conſideration Money being paid be- 
fore. That Mr. Harriſon, and Mr. Rowe, were 
there with Mrs. Ve anwicke, and fell out about ſha- 
'ring the Money, and gave each other very ill Lan- 
guage. But at length, Mr. Harriſon, and Mrs. Van- 
wicke, paid Mr. Rowe 20 J. of the Money, for Bu- 
ſineſs he pretended he had done for Mrs. Vanwic le; 
and Mr. Rowe went away. 
I. C. J. Were there any Reproaches caſt upon 

| ae a7 rae Times Fs ts ae 
iIgmore. No, my Lord y upon Rowe. 

Mr. Thomas Johnſon was 98905 = 


- o 


bore Malice 
againſt the 


Is meter . That he was Attorney for Dr.Clenche, 


and ſued Mr. Rowe, who was bound in the Bond, 
for performance of Covenants with Mrs. Vanwicke; 
but finding Rowe was not able to pay the Money, 
he delivered an r to Mrs. Yarwitt's Te- 
nant of the Houſe t * 
. upon, Mr. 4K came to the Deponent, and 
expreſs d himſelf ftrangely againſt the Doctor; 
and lay ing his Hand upon his Sword, faid, The 
Doctot had Cheated the Widdow, and he would 
be revenged of him. That Mr. Harriſon prefer d 
2 Petition in Chancery, for Mrs. Vunwic te, againſt 
the Doctors and finding ſhe could 8 elief 
there, without paying the Mortgage Money, Mr. 
Harriſun grew wy troubleſome: And the Be 


po- 


nent affer d him to abate Mrs. FVaumicte 20 l. of 
the Money, if ſhe would pay the reſt. That the 
Dactor directed the Deponent to tranſact the Mat- 
ter with them, in his on Name, for he did not 
care to have any thing to do with them. But — 
c | er 


bat was mortgaged. Where- 


: 
: 
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ther it was, becauſe the Doctor wis afraid of his 
Life, or no, the Deponent could not fay. ? 

L. C. F. Was it before you offer'd to abate the 
20 J. that he threatned the Doftor ? 

Johnſon. Les; And, I think, it was about three 
Weeks before the Doctor was murdered. 

L. C. J. How came Rowe to be intruſted, or con- 
cerned in the Money ? | 
Johnſon. He was Truſtee for a of 500 l. 
that was left Mrs. Yanwicke and her Children, and 
ſo came into the Management of her Affairs. 

Mr. George Howard was Sworn. +. 
He depos'd, That being in Company with Mr. 
Harriſon and Mrs. YVanwicke, ſhe being then juſt 
come from Dr. Clenche ;, Harriſon uſed ſeveral vi- 
rulent Expreſſions againſt the Doctor, and among 
others, aid, he was a Rogue and a Raſcal, and de- 
ſerved to have his Throat cut. | 
Mrs. Mary Sheriff was Sworn. |  - 

 Shedepos'd, That Mrs, Yanwicke and Mr. Har- 
riſon came to her Houſe; and Mrs. /arwicke defi- 
red the Deponent to go with her to Dr. Clenche, 
which ſhe did; and Mrs. /anwicke deſiring the 
Doctor to let her have 20 J. more, he ſaid, he 
would lend her no more, ſo long as ſhe kept Com- 

with Harriſon, for he would pans it; and 
told her, he would recommend her to be ſome Gen- 
Ueman's Houſe-keeper. And that though ſhe ow'd 
him 120 L. he would take 160. That when the 
returned to the Deponent's Honſe, Mrs. Yanwick 
told Mr. Harriſon what the Doctor ſaid; and Mr. 
Harriſa anſwered, God damn him, 'Wonld he 
have a Perſon of her Quality go to Service? He 
deſerved to have his Throat cut: And added, Let 
me alone, I'll manage him as never Man was ma- 
naged ; and then Mrs. Vanwicſte and Harriſon went 
away together. That Mr. Harriſon Was always 
talking againſt the Doctor, and ſaid, he was an 
old R and Mrs. Y/anwicke was almoſt ſtarved 


Mrs, Elizabeth Wet, the Tenant of the Houſe. 

| mortgag'd, was Sworn. - 

She depos d, That Mr. Harriſon came to her 
two of der Days before laſt St. Thomas 2 
— | 6 N 1 ? 


j 
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fired Rent for Mrs. Vanwicte; but ſhe told him, 
me could not pay him, becaufe Dr. Clenche had 
forbid her: And thereupon Mr. Harriſon reply d, 
Dr. . Clenche and Rowe are great Rogues and Vil- 
lains; and the Deponent ſaying ſhe believed the 
Doctor to be a very honeſt Man, he anſwer'd again, 
He is a great Villain, and will never die in his Bed. 
That a little before this, Mrs. Yanwicke and Har- 
riſen having preſs'd the Deponeat for Rent, and 
ſhe telling them ſhe dare pay no more, Mr. John- 
ion having forbid her: Harriſon ſaid, Johmſon was 
a Villain and a Rogue, and had all combin'd 
to Cheat the Widdow. That Mrs. Y anwicke fell 
upon Mr. Jolmſon once, and ſaid, She would tare 
his Throat out, but he got from her. And that 
the laſt Time the Deponent ſaw Dr. Clexche, ſhe 
entreated him to let Mrs. /arwicke have more 
Money; but the Doctor anſwer'd, She would ne- 
ver do any good with it, for ſhe ſpent it all apon 
Harriſon. And that he (the Doctor) ſaid, he of- 
fer'd to recommend her to a Service, where ſhe 
night have had 20 J. per Ann. and ſhe abuſed him 
rit. | x 
L. C. X What Cloaths did the Priſoner wear. 
Mrs. Weft. He had an old thread bare black Cloth 


Suit on. 
*. Am HNuſa was Sworn. Page 938. 
She depos'd, That the Day before Chriſt mas Eve, proof of the 
the Priſoner came to her Maſter, Mr. Garaway's Priſoner's of- 
Houſe, in Threadneedle-ftreer, and ſaid he was new- ten changing | 
ly come out of the Country; and lodg'd there till his Lodgings, | 
iſt of January, and then he went out, and did and prerend- 
not return till Swday the zd of January, when he ing be came 
came and paid off his Lodgings, and fetch'd away —_ ag 
his Things. That the Deponent giving kin a Let Te 
ter that was left for him, then, he ſaid, It came 
dut of the Country where he had a Friend Sick, 
from whom — r a Legacy; and he intend- 
ed to go down and fee him: And, that on the 4th 


of January, he ſent them a Letter, fignifying he 
was gone out of Town, Which Letter being pro- 
due d in Court, and ſhewn Mr. Johnſon, he ſaid he 
believed it to be Mr. Harriſon's Hand; and it was 
read. The Letter was directed to Mrs. Gar- 

* away, 


gether, and appear 
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— and ſigniſied, that the Priſoner was gone 
oat of Town, and would return in a Week, or 
Ten Days; and was Dated 4 January, 16911. 


Mrs. Garaway was alſo {worn, and depoſed that : 


ſhe received the Letter the 4th of January. 
Mrs. Jackſon was Sworn, © +4 
She depos'd, That the Priſoner came to lodge 
at her Fathers, Mr. Garamays, the Day before 
Chriſtmas Eve, and went away the 3d of January; 
but was abſent ſome Nights, during that Time. 
That while he was at her. Father's, ſhe obſerved 
him to have a courſe Handkerchief, very like the 
Maid's Apron ; which ſhe thought ſtrange, becauſe 
he gave out he was a Parliament Vian.——— Then 
the Coroner.produc'd the Handkerchief with which 
the Doctor was ſtrangled ; and Mrs. Fackſor aver'd 
it was the ſame ſhe had ſeen Mr. Harriſon hold to 
the Fire, or very like it. Then a piece of the Maid's 
Apron was produc'd, and they were compar d to- 
d to be very like. 
Ur. Harriſon. Did you hear me ſay I was a Par- 
liament Wan? «wv ee + 741] nt 
Mrs. Fackſon. Your Footboy ſaid you was a Par- 
liament Man, and ſo you faid your ſelf. * © 


Another Letter of the Priſoner's, to Mrs: Ga- 


raway, ſince he was a Priſoner, was produ'd, and 
read; viz. I was inform d, Yefterday, that you are 


to appear againſt me at next Seſſious: I am ſure you 
. mever beard me mention 57. rnd and if yo! 


do, it will look like Malice. Ay Lord. Chi 32 
ice is ſenfible of the Wrong done me. 
L. C. F. Mr. Harriſon, Did I ever tell you l 


Was ſenſible of it? To which he made no reply: : 0 


Mr. Cartwright was S worn. 
He depos'd, That on the zd of January laſt, in 


the Evening, being Sunday, the Priſoner” came to 


the Counter, and the Deponent let him in: And 
the Priſoner ask'd for Mrs: Yanwicke, and aid, 
She had been wrong'd of 50041. That about half an 
Hour after the Prifoner had been there, the Depo- 
nent's Maſter ſent him. to Mrs. YVarwmck's Cham- 


ber, to demand Chamber Rent; and as he came to 


the Door, he heard the Priſoner and Mrs: Fun- 
wicke very loud. And the Priſoner ſwore SE 
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traordinary Buſineſs, whic 
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de reveng'd of that Rogue (and named either 
Clenche or Winche ) and he would have his Blood 
e'er long. 


Mrs. Mary Fones was Sworn. 
She depos'd, That the Priſoner came to lodge 


at her Houſe (the Golden-Ball in St. Paul's Church 


Yard) the Monday before he was taken; and that 
he ſaid he came out of the Country. 

Fames Houſeman alſo depos'd, That the Priſoner 
came to lodge at Mrs. Jones's, about Eight at Night, 
and a Porter came with him, and brought a Port- 
manteau; and that a little after, the Porter went 
out, and the Priſoner follow'd him. 

| Mr. Humſton was Sworn. 

He depos'd, That he met the Priſoner the 4th of 
anuary (the Day Dr. Clenche was Murder'd) and, 

ſaid, he was going to get a Gentlewoman out 
of the Counter, who was oppreſs'd, and wanted 


Money to get her releas'd z and the Deponent gave 


him ſome. And about Nine that Evening, the Pri- 
ſoner brought the Deponent his Gown (that he had 
borrow'd) to his Lobbe at the Golden Key, over 
againſt Ferter-Lane end, in Heetſtreet. And the 
Priſoner ſaid, he had not got Mrs. Vanwicle re- 
leaſed, having met with ſome People, with whom 
he had earneſt Bufineſs, which prevented him. 
And the Deponent asking the Priſoner to ſtay and 
Sup with him, he refus d, ſaying, He had ſome ex- 
k muſt be done that 
Night; and a Gentleman waited for him in the 
Street, and they were going about it. That the 
Priſoner had a Cloak on when he was with him. 
Heſter King alſo depos d, That the Priſoner was 
at Mr. Humfton's Lodgings, the 4th of January, 
about Nine at Night, and that he had a Cloak on. 
Fohn Giles, the Coachman, was Sworn. 
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He depos d, That on Monday the 4th of January, The Coach- 


he fer down a Fare at the Green Dragan in Fleet- man's Evi- 


freer, about Nine in the Evening, and was driving dence of the 
from thence towards the Temple; and two Men, Priſoner's 
who ſtood about Fetter- Lane end, asked him if he Murdering 


Clencbe in 


knew-Dr. Clenche, who lived in Brownl tet in * 
I new the his Coach. 


| Holbourn? and the Deponeat ſaying he 


Street, they came into his Coach, and he drove 
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them to the end of Brownlow ſtreet; and one of 
them bid him go and tell the Doctor, Two Gen- 
tlemen in a Coach deſired him to go with them, 
to ſee one who was not Well. That the Doctor 


asked the Deponent if he knew them, but he ſaid 
he did not; and the Doctor dreſſed himſelf (being 
before in his Gown and Slippers) and when he 
came to the Coach, one of the Men removed, and 
gave him the hinder part of the Coach, and bid 


the Deponent drive to Leadenhall- Market : And 
when he came about Holbourn- Bars, one of them 


bid him drive faſter, which he did; and came to 


Leadenhall. Then one of them bid him drive to. 
the Pye Tavern without Aldgate, where they bid 
him ask for one Hun, a Surgeon, but no ſuch Per- 


ſon was there. Then one of them bid him drive 
back to Leadenhall, and Aldgate being ſhut, they 
ve the Watch fix Pence to open it; and when 
ſtop'd again at Leaderhball Gate, one of them 
— him Three Shillings and fix Pence, and bid 
im buy a couple of Fowls of Hunt the Poulterer; 
but not being able to find ſuch a Man, he bought 
them of another : And coming back to his Coach, 
he found Dr. Clenche (as he thought) ſitting againſt 
the Fore-Sear, with his Head againft the Cuſhion : 
That he pulled him, and called to him, but could 
not get a Word from him: And calling the Watch 
he he was ſtrangled with a Handkerchie 
about his Neck, and a Coal in it, placed juſt upon 
hisWindpipe; but the other two Men were gone. 
That he could not tell what Cloaths the Priſoner 
had on, but one of them had a light Wig, and he 
verily believed it was the Priſoner : And that the 
other Perſon was taller, and in his own Hair. 

L. C. J. What Time did they leave your 
Coach? 4 ? 
—— About half an Hour paſt Ten. 

. Darnel. Do you know that Handkerchief? 
Then the Hankerchief was ſhewn him. 

J. Sykes. I untied this Handkerchief, and here 
is the Coal that was la in the middle of it; 
and it lay juſt againſt the Doctor's Windpipe. 


„ 0 Mr. 
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Mr. Rebone, and Mr. Marriot, were Sworn. 
Mr. Rebone depos'd, That the Coachman came 
to Mr. Marriot's Houſe, and asked for a Conſta- 
ble; and they came to the Coach, and found the 
or ſtrangled with the Handkerchief, in the 
manner above deſcrib'd : And they carried him to 
the Bull Inn, and let him Blood, bat could get but 
little from him, or perceive any Life in him; and 
they ſecured the Silver Inkhorn he had in his 
Pocket, and the reſt of his Things. 
Mrs. Afbbolt was Sworn. Fre, 
She d 'd, That being ſent out of an Errand, Aſbbolt's Evi- 
that Night Dr. Clenche was Murdered, ſhe ſaw a dence that ſhe 
Coach ſtop at Brownlow-ftreet end, between Nine ſaw Harriſon 
and Ten a Clock : And one in the Coach, bid the in the Coach 
Coachman go tell Dr. Clenche, that two Gentle- with Dr. clencbᷣ. 
men ſtaid for him in a Coach; and one of them 
lean'd out of the Coach, and ſwore at the Coach- 
man, as he was going, that he made no more haſte. 
That the Deponent went round the Coach, and 
could diſcern Mr. Harriſon's Face: And ſhe faw 
Dr. Clenche go into the Coach, and one of them 
gave his Place to the Doctor. 
Mr. Darnel. Tell us how you came to be ſo cu- 
rious, and what you obſerv'd farther ? 
Mrs. Afbbolt. I thought they would give the 
Coachman the ſlip: And I well obſery'd Mr. Har- 
7iſon, there being a Lamp burning on each fide the 
Coach, which lighted quite through; and when 
the Men ſaw me look at them, they pull'd them- 
ſelves back. Afterwards, when M Clenche 
deſired me to go ſee Mr. Harriſon, in Newgate, 
he being talking very lond, I knew the Voice to 
be one of thoſe that were in the Coach, before I 
came into the Room; and told the Company fo 
that were with me. And I knew the Priſoner to 
be one of thoſe who were in the Coach, as ſoon 


as I ſaw him. 
Mr. Harriſon. Why did ſhe not make this Diſ- 


co ſooner? 
Albbole. . I would have told it Madam Clenche 


ſooner, but my Mother was loth I ſhould be con- 
cern'd in ſuch a Thing. . 
e 
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An Exami- Then the Examimination of Andrew Bowſell be- 
narion before fore the Coroner was read, upon Oath made by 
the Coroner his Maſter, that he was enticed out of his Service 


read, the Wirt- 
neſſes being 
withdrawn. 


Page 943: 


2 — Soldiers, and could not be found: Ano- 
r Witneſs alſo depoſing, That Bomſell told him 


a Gentleman offer d him Money to be kind to 


Mr. Harriſon before he went away. 
The Examination was to this Effect, viz. That 


the Informant being ſent to the Bull head Ale- 


houſe, on Monday the 4th of January, between 
Ten and Eleven at Night, ſaw a Coach ſtanding 
- Leadenhall- Market, and heard a Perſon in 

Coach ſay make haſte; and ſomething about 
Poulterers as he thought : And that as ſoon as the 
Coachman was gone into the Market, the Infor- 
mant ſaw two Perſons go out of the Coach, and 


one of them he thought had a black Coat on, who 


after he came out, threw a Cloak over him; and 


then both the Perſons went through the Weſt 
Part of the Market: Bat that as the Informant 


was going to look into the Coach, the Man who 


bad the Cloak on cry'd damn him, whereupon the 


Informant went away. And being further exami- 
ned, He depos'd, That he believ'd the faid Har- 
riſon, then a Priſoner in Newgate, was one of the 
Perſons who came out of the Coach in Leadenhall. 
Street, and thought he knew him by his Voice—— 


That ſoon after the Informant heard the Doctor 


was murdered in a Coach; and it was the ſame 


Coach ont of which the Two Men came. 


* De- Then Mr. Harriſon enter'd upon his Defence and 


fence. 


" Yard on the 
 Fones's about Eight that 


averr'd, That he had never any Quarrel either 
with Dr. Clenche or Mr. Johnſon, and that Rowe 
was the Perſon who kept their Money from them, 


- and they had no manner of Occafion to be angry 


with the Doctor; and faid he would call Witneſſes 
to prove he was in another Place when the Mur- 


der was committed: And he call'd Thomas Turner 


a Porter, who depos'd only, that he carried a 
Truak for Mr. Harriſon from the Two Kings and 
Key in Feer-ftreet, to Mr. Fones's in Paul's Church- 
of Fanuary, about Seven in the 


Evening; and that he E ax from him at Mr. 
ight. 


Mr. 


Henry HARRISON, Gent. H. 1690. 645 


Mr. Harriſon. My Lord, Mr. Humfton mi- 


Makes an Hour. 


Mr. Humfton. I. cannot miſtake an Hour be- 
cauſe the Shop is ſhut up about Nine, and it was 
ſhut when you came. 

Mr. Thomas Johnſon was call'd. 

He depos'd, That he liv'd at the Golden Key 
where Mr. Humfton lodged, and he let Mr. Har- 
riſon in that Night; and it was about Nine a Clock 
when he came and enquired for Mr. Humſton. 

Mr. — 1 was call'd. ET 

He depoſed, That he lived in Chancery-lane, 
over againſt Serjeant's-1nn; and on the 4th of Ja- 
nuary the Priſoner was at his Houſe from Nine in 
the Evening 'till paſt Eleven, and played at Cards 
_ with one Mr. Baker, and Mr. White and his 

ife. 

L. C. J. Did he tell you where he had been before? 

Mr. Maccaffee. He faid he had been towards 
the City, and was very cold : And they played at 
Cards in the Kitchin, 


L. C. 7. How came you to take Notice of the 


Day and Hour ? 

Maccaffee, heard Dr. Clenche was murdered, 
and Harriſon was tax'd with it; and that made 
me take Notice of it. 

Mrs. _— alſo was call'd, and confirm'd 
what her Husband had depoſed; That Mr. Har- 
riſon came to their Houſe at Nine, and ſtaid till 
Eleven, and ſaid ſhe remembered it by their play - 
— * Cards; and a Pick - pocket being carried by 
to be pumped that Night. 


The Priſoner 
calls Witneſ⸗ 


ſes who de- 


poſe, He was 
at another 


Place when 
the Fact was 
committed. 
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L. C. 8 Did any one come with the Priſoner? 
u 


In what Humour was he? | 
Mr. Maccaffee. - No body came with him: He 
did not ſeem at all difordered. 
Mr. Darnel. How many were at your Houſe ? 
Mr. Maccaffee, There was Mrs. Fairleſs, 
Mr. White and Mr. Baker ;, and Mr. White came 
for his Wife about Ten a-Clock. 
Mr. Baker was call'd, 
He depos d, That he came into Mr, Macraffee's 


Houſe with Two Women, abouthalf an Hour a f- 


ter Nine that Night, AP would have him 
880 3 


pl 


_— — — . 
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— — 
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play at Cards; and that Mr. Fairleſs and the De- 


nent were together, and the Woman of the 
Houſe and Mr. Harriſon : That they play'd for a 
Penny a Corner, and the Deponent left them 
about Ten a-Clock. | 

Mr. Harriſon. Were there not ſome Acci- 
dents happened at that Time ? 

Baker. Yea, there was a Pick-pocket carried 
up the Lane to be pumped; and a Vintner's Bo 
came in great Haſte for one Mrs. Francss. 
| Mr. Sutton was call'd. 

He depoſed that the Night the Doctor was mur- 


dered, he was drinking with one Mr. Rzſſel, at the 


King's- Head at Chancery-lane End, and about a 
Quarter before Eleven Mr. Harriſon came by, and 
the Deponent believes he had a Cloak on: That 
Harriſon was going towards Fleet-bridge, and they 
call'd after him, and he came to them. 

Mr, Ruſſel alſo being call'd depos'd, That Har- 
riſen went by them as they were drinking at the 


King's- Head at Chancery-lane End, about Eleven 
a-Clock; and that Mr. Sutton call'd after him, 


and he came to them: That: the Peponent an 
Mr. Sutton were in a Coach, and they ſtopt at the 


King's- Head till Mr. Sutton ſent for ſomebody. _ 


John Allen, the 1 the King's head, 
was call'd. 
He depos d, That about Eleven a- Clock that 
Night Dr. Clenche was murdered; Mr. Sutton 
Mr. Ruſſel came to the King's- Head. in a 
Coach and drank Two Pints of Canary, and one 


of them ſent him to Maccaffee's in Crown-Court, 
to a Servant-Maid, to deſire her to come to them. 


- Harriſon. Did not one ſtrike you with a Muff? 
i A Ve, 


but I cannot remember who it was. 


Mr. Carden, the other Drawer of the King's- 
"Wes Head, was call dc. 
He depos d, That Mr. Sutton came to their 
Houſe in a Coach about Eleven a- Clock that Night 
the Doctor was murdered; that he ſaw a Man 


Knowledge; was the Priſoner at the Bar. 
Mr. Coroner. Were not your Doors ſhut? 


And don't you uſually keep them open till after 
Eleven a Monday Nights.?. ag ' Carden, 


ſtand by the Coach fide, whom, to the beſt of his 
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Carden. We generally ſhat them after Eleven 
a Monday Nights, and the Doors were ſhut when 


came. 


L. C. J. It behoves you Mr. Harriſon to give 
an Account of theſe Things: Why you ſaid you 


were a Parliament Man, Why you left your Lodg- 
ings, and what your extraordinary Buſineſs was : 
And who that Gentleman was that ſtaid for you 
in the Street when Mr. Humfton' would have had 
— ſupped with him; and why you refuſed his 

vitation. 

Harriſon. I never ſaid I was a Parliament Man: 
But I was going into the Country to — 
to one Mr. Bulling that owed me Money:; 


can't prove it, except I could ſend to f. le 


I was unwilling to ſtay with Mr. Fumftor be- 
cauſe he had Strangers with him that Night. 

Then Mr. Butler was brought bt from"; Newgate 
to be a Witneſs, bat he only kid, He He conld not 


tell what to make of Mr. Harriſon's rambling | 


Speeches about the Murder of the Doctor. 
Mrs. Anwell was _ and Sworn' for the 
in 
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She depos'd, That the Night Dr. Clenche was Other \ Wit- 


murdered ſhe ſent Mrs. Afpbolt of an Errand, and neu evami- 


blaming her for ſtayin ng fo long; ſhe faid 25 — ned for che 


was coming home, ſaw a Coach ſtop 


Brownlow ſtreet End, and Two Men with ks 
init; and one of them ſending- the Coachman 


for Dr. Clenche, the Ce look d back 'as if 
he ſuſpected the Men would leave the Coach, and 
ſo ſhe ſaid till the Doctor came to the Coach; 


and one of the Men gave him Place. 
Mir. Darnel. What Diſourſchad you nher 


when you heard of the Murder? 

Mrs. Anwell. She told me that one f thoſe 
Men had a fair Wig and a ſanguine Complexion; 
a round Face and a big Voice; And ſhe thought ſhe 


mor his Voice again. 
CLIO OF Pray, Why did ſhe nor diſover thi 
to Mrs. Clenche. 


| Mrs Anwell. Becauſe her Mother: vnc 
ala hs Thoald be concerned in the matiet, 


did 11 


N * | Me, 


t Kings 2 
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Mr. Fones was call'd again. 

He depoſed, That he went to Newgate with 
Mrs. Afbolt, and that hearing Mr. Harriſon ſpeak 
before ſhe came into the Room where he was, ſhe 
ſaid, to the beſt of her Thoughts, that was the 
Man that put his Head out of the Coach and ſwore 
at the Coach-man : And when ſhe ſaw him, ſhe de- 
clar d that was the Man. 

L. C. J. Can you take it upon your Oath 
Mrs. eb, that the Priſoner is the ſame Perſon ? 

Mrs. Afbbolt. Yes, my Lord, I can both by 
his Voice and Face. 

I. C. J. Mrs. Joes, ut 2 did dat Nicks 

riſem come to your Houſe to his ing that Night 

Dr. Clenche was murdered ? 8 a 
Mrs. Jones. I think it was before Eleven. 

Prifo- Then Mr. Darnel produc'd a Record, to prove 


provd to convicted of cheating the Pariſh of St. Giles's when 

en of no he was Scavenger, by altering the Figures in the 
Credit. Book, and then extorting greater Sums of the Pa- 
riſhoners than they ought to pay: Baker deſiring 

Page $46. to call Witneſſes to prove he was acquitted on that 

// -»*  Inditment, the Chief Juſtice gave him to under- 


The 

nerd Wieneſ- that Baker, one of the Priſoner's Witneſſes, was 
& 

be 


No Averment ſtand there was no averring againſt a Record; 


againſt a Re- however he permitted his Witneſſes to be exami- 
cord, and yet ned: Whocontrary to Baker's Expectations, de 

— oy 5 That he oy N 2 by the 15 

ndictment, and was a Man of a very i acter. 

. Mx. Darnei call'd two other Witneſſes who liv'd 

of it. overagainſt Maccaffee's Houſe in Chancery-lane, 


derly Houſe, where Thieves and Houſe-brea 
— 4 Women reſorted; and his Houſe had 
by the Conſtables for ſtoln Goods, &. 

> 8 wag” yy — 1 
depos t being at Joe's ee · Houſe in 
Sali , the Day after Dr. Clenche was 


murdered, he ſaw Mr. Harriſon fitting by the 
A him where he had been, he ha 
not him a long Time, Harriſon anſwered, 
about Twenty Miles off in Kent: Then the De- 
ponenteoking him if he had not heard of the Murr 


I. Clenche, Harriſon ſaid it was a 
' 3-4 | Judgmeng 


d, That AMaccaffee kept a very diſor- 
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| panned of God upon the Doctor, for he had 
a barbarous Rogue to a Gentlewoman a 


Friend of his ia the Compter 2 preſently Har- 


riſou wrote a Letter to the Gentle woman to ac- 
quaint her with the Doctor's Death, and direfting 


her to apply herſelf to Mrs. Clexche for ſome- 


thing, ſhe being then a Widdow as well as her 

ſelf. That after this, one Mr. Ravenſcroft Page 347. 
came into the Coffee-Houſe and faid, he heard 

Dr, Clenche was murdered by a Bully of the Town, 

that belong'd to a Gentlewoman in the Compter 

at which Harriſon was much ſtartled, and fai 

there was no Perſon familiar with that Gentle- 

woman but himſelf, and perhaps he might be ta- 

That the Deponent thought 

it ſtrange Harriſon ſhould pretend he had been out 

of Town a Fortnight or Three Weeks, when he 

was at Joe's Coffee-Houſe but the Night before. 
One Biſbop was call'd to prove the Priſoner had Witneſſes not 
vſed ſome unfair Dealings, but the Chief Juſtice — to 


aid they were not to arraign his whole Life; and —— 


Biſhop was not admitted to give Evidence. 
Then the Lord Chief Juſtice ſum'd up the Evi - priſoner had 

dence yery impartially, and the Jury with- committed. 

drew to conſider of their Verdict; and after Page 948. 

half an Hours Receſs they brought the Priſoner in 

ny of Wilful Murder: And the laſt Day of Page 345. 

the Seſſions the Priſoner receiv'd Sentence of 


Crimes the 


„B. The Examination of the Priſoner when page 550. 
be was apprehended and carried before the Lord ; 
Chief Juſtice Holt, the 6th of January 1691, 
it added in the larger Work: but there bes 
nothing material in it but what is to be found | 
in the Tryal, it is omitted here. 


| 


The Indict- 
ment the ſame 
with that in 
ehe preceding 
Tryal of Har- 
riſon. 


The Tryal f JoHN Cor, at the Old- 
Bailey, London; the 31/f of Auguſt, 

4 W. and M. 1692, for the Murder of 
Dr. Clexche. 


HE Indictment was the ſame with that in 
the preceding Tryal of Harriſon, mutatis 
mutandis;, to which the Priſoner pleaded Not 
Guilty : and a Jury was charg'd with him (he ma- 
king no Challenges to any of them.) g | 
The Witneſſes being call'd and Sworn, Mary 
Mil ward was firſt ſet up. | 


' Juſt. Dolben. What have you to ſay againſt the 


Priſoner, concerning the Murder of Dr. Clenche, 

Mrs. Milward depor, That her Husband told 
her that he and the Priſoner committed the Mur- 
der in the Coach; and ſhe ſaiĩd that ſhe would have 
diſcover'd it ſooner had ſhe known where to find 
the Priſoner. vt, 55 8 

Juſt. Dolben. What your Husband told you 


is no Evidence, unleſs you know ſomewhat of 


your own Knowledge : Who proſecutes upon 
this Inditment ? F 210 
Mr. Wiſe, Brother - In- Law to Mrs. Clenche, 


appear'd, | 15 

Mr. Wiſe. My Lord, Mrs. Milward is the 
Proſecutor, who told my Siſter that her Husband 
before his Death, confeſs'd he and Cole murdered 
the Doctor; and ſaid ſhe had ſufficient Evidence 
againſt Cole : My Siſter fad Mr. Harriſon with 


another, whom ſhe believed to be her Husband, 


murdered Dr. Clenche; but that ſhe ſuſpected 
others were concerned: So I went with Mrs. 
Mil ward to all her Witneſſes, and took Notes 
of their Evidence; and told her I could find no- 
thing that would convict Mr. Cole: She ſeem'd 


_ diſſatisfied, and faid ſhe was not able to proſe- 


cute; on which my Siſter told her, if ſhe would 
prefer an Indictment, ſhe would pay for that and 
other Charges. Gamble ſtood up. : 


Juſt, 


De TRT A L of, &c. 651 
uſt. Dolben. You Coachman, Do you know 
the Priſoner? | 

Mr. Gamble. No truly my Lord, I took Three 
Men into my Coach in Cheapfide, ſet one of them 
down at Grays-Inn, and drove the other Two to 
Dr. Clenche's Houſe the ſame Night he was mur- 
dered, and he was not at home; the Man I ſet 
down came in again, and I drove them all to the 
5 Boar s- Head Ale-houſe, near Clement's-1nn 

ate, | 

William Brown ſet up. 

Juſt, Dolben. Is the Priſoner one of the Three 
Men the Coachman ſet down at your Maſter's 
Houſe, the Night Dr. Clenche was murdered. _ 

Brown. Yes my Lord, They came about Eight Which is con- 
at Night; Milward went out before Nine, and tradicted by 
returned not *till after Eleven; but this Man another Wit- 

(Cole) and the other ſtay'd in the Houſe all the neG. 

ime, and never went out till after Afi{ward's 
E Mr. Del, the Maſter of the Houſe, depord | 

"0 , the er of the Houſe, d „ Page 933. 
That the Two Men who came with Afilwa:d, "OY | 
did not go our of his Houſe that Night; but 
could not ſay the Pri ſoner was one of them. 

Mr. Wife. Mrs. Milward has Two Witneſſcs 
more, who know ſomewhat more of the matter. 

Sykes the Coachman ſtood up, and being ask'd 
what ſort of Men he took up he depos d to the 
— 2 and wh roy 2 fame Woes he — | 

ne in receding Tryal o . Harriſon. 2 
See No, 22 255 * 9546 

Then Jom Dudley was call'd, (who appear d.) 
Mr. Dudley. Mr. Mil ward came to me into the 
Country preſently after the Doctor's Death, and 
told me he came away about the Murder of him; 
and he ſaid he was not concern d in it, but there was 
a Warrant out againſt him: He told me alſo, that 
Mr. Harriſon had ſent to him from Newgate, and 
offer'd him Twenty Pounds if he could make his 
| Tryal eaſy : And Mr. Milward uſed to enquire if 
he were in the Gaxetts or News- Letters, and if | 
2 Harper were not taken up about the 

Mrs, Ail ward. Call Mr. Hobbs, who ſtood 22 
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He depos d, That drinking with Mr. Milmard 
in Tork-Buildings, he ask'd the Deponent if he 
heard he was accuſed about the Murder of Dr. 
Cenche, and the Deponent told him no, and that 
—— never ſaid any thing to him about the 


riſoner. 
Juſtice Dolbes Juſtice Dolben in ſumming up the Evidence ob- 
directs the Ju- ſerv'd, . That the Teſtimony of Mrs. Milmard 
ry. © who depos'd nothing but what her Husband 
told her, was not ſufficient Evidence to 
& convict the Priſoner, without other Circum- 
© ſtances (though her Husband was dead) eſpeci- 
& ally being contradited by two other Witneſ- 
< ſes of her own producing: And further, that 
« Harriſon had been convicted of this very Mur- 
der; and had the Priſoner produc'd the Record 
* of that Conviction it would have been another 
a. B Sl ap of his 238 * 
The Priſoner ary having conſide eir Evidence 
is acquirred. brought in their Verdict, That the Priſoner was 
Not Guilty, + IT | 0 


| Page 955- The Tryal of CHARLEs Lord Mohun, be- 

fore the Houſe of Peers; for the Murder 
of Wittiam MounTrorp, the 31/t 
F January, 4 W. and M. 1692. 


The Lords HE Lords came down from their Houſe in 
jo Mamis their uſuat Order; to the Court erected for 

-u. them in Meſt minſt er Hall, about Twelve a Clock: 
| And after their Lordſhips were ſeated and Procla- 

| mation made for Silence, His Grace the Lord High 
Steward, deſired their Lordſhips would pleaſe to 

ſtand up, and be uncovered while their Mejeſties 

Commiſſion was reading; and accordingly His 

Grace" and all the Peers ftood uncovered while 
the Commiſſion was rede. 
Page 956. _ Thenthe Writ of Certiorari, directed to the 
The Certiorare Commiſſioners of Dyer and Terminer for the 


= Return, en” but Middleſex; and to remove the Indict- 
read. ment fo 


und before them, with the Return thereof; 
and the Record of the Iadictment were read; Af- 
* : _ SAT; $2 oin#f „ SEAT) der 


CaHarLEs Lord Monux. Az. 1692. 
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ter which the Governour of the Tower being 


call'd to Return his Precept, and bring his Priſo- The Priſoner 


ner to the Bar: The Lord Mohun was brought to 
the Bar, the Gentleman Goaler of the Tower car- 
rying the Ax before him. 

The Lord High Steward acquainted the-Priſo- 
ner that he was not to hold up his Hand, and that 
in what he had to ſay, he muſt addreſs himſelf to 


_—_ to the Priſoner, ſhewing the greatneſs of 
the Crime he ſtood charg'd with, and the Equita- 
ble Proceedings he might expect to meet with in 
his Tryal; it being before the Lords in full Parlia- 
ment. 
After which the Priſoner was arraigned. 

The Indictment ſets forth, That the faid 
&« Charles Lord Mohun (together with one Rich- 
&« ard Hill, who was fled) not having the Fear 
4 of God before his Eyes, &c. On the gth Day 
© of December, in the Fourth Year of the King and 
Queen, in the Pariſh of St. Clements Danes, in 
© the County of Middleſex; in and upon one 
< William Mountford of his Malice Afore- 
< thought, did make an Aſſault. And that the 
© ſaid Richard Hill, a certain Rapier made of 
© Iron and Steel, of the Value of 5 . which he 
44 held drawn in his Right Hand; in and apon the 
© Right Side of theiBody of the faidW:ll. Mount- 
<« ford, near the Right Pap; wilfully and of the 
Malice Aforethought, did ſtrike and thruſt, gi- 
« ving the ſaid William Mountford thereby One 
& mortal Wound, the breadth of One Inch, and 
. © the depth of Twenty Inches, of which faid 
4 mortal Wound, the faid William Mount ford 
« having languiſhed until the ioth of the ſame 
«© Month of December died. And that the ſaid 
* Charles Lord Mohun, at the Time of the Felo- 
& ny and Murder aforefaid, foloniouſly, wilfully, 
& and of his Malice Aforethought ; was preſent, 
« aiding, abetting, comforting and aſſiſting the 
% ſaid Richard Hill, to kill and murder the faid 
&« William Mount ford in manner aforeſaid; againſt 
ce the Peace of the ſaid King and Queen, &c. 

To which Indictment the Lord Mobun pleaded 
Not Guilty. | Then 


brought to 
the Bar. 


Page 957. 
Marquis of 


Carmarthen, 
the Lords: Then my Lord High Steward made a & Peer need 


not hold 
his Hand, © 


958. 
The del. 
ment for 
Murder, 
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Page 959. Then Mr. Serjeant Thomſox open'd the Indict- 
Page $60. ment, and Mr. Attorney General ſhew'd the Na- 
| ture and Courſe of the Evidence. After which, 
the Witneſſes were call'd : And firſt, | 
Mr. John Hudſon was Sworn. 
Att. Gen, Give my Lords an Account of what 
Page . you know of Mr. Hill's Courting Mrs. Bracegirdle, 
and what you have heard Hill ſay about her 
The Evidence Hudſon, Three Nights before Mr. Mount ford 
againſt the was kill'd, being at 2 with my Lord Mohun 
Priſoner. and Mr. Hill, at the Roſe Tavern; Mr. Hill be- 
gan a Diſcourſe about Mrs. Bracegirdle, and ſaid, 
He did not doubt of ſucceeding in his Amour with 
her, if he was not obſtructed by Mount ford, whom 


he defign'd to be the Death of. (But I can't ay my 


Lord Mohun took Notice of what he ſaid.) And 
this I heard Capt. Hill ſay, not only then, but ſe- 
veral Times before. | 

At. Gen, Do you know any Thing more of this 
Matter ? | 

Hudſon. That Night Mr. Mount ford was kill'd, 
Ifaw Mr. Hill and my Lord Mobunchange Cloaths 
at the Play Houſe; my Lord Aohun had Captain 
Hill's Coat on, and Mr. Hill had my Lord Mo- 
bun s on. ; . 

Mr. George Powell was Sworn. 

Att. Gen. Pray give my Lords an Account, what 
you know of this Matter ? 

Powell. About five or fix Days before Mr. Mount- 
ford was wounded, I was in Company with Mr. 
Hill, who began Mrs. Bracegirdle's Health; and 
ſaid, There was no Bar between him and her, but 


AMountford ;, and he was reſolv'd to be reveng'd on 


him one way or other. Three Nights afterwards, 
I was at Supper with my Lord Mohun and Capt. 


Hill, and the fame Diſcourſe ariſing again, Hill | 


whiſper'd me, and ſaid, He was reſolv'd to have 

ze,that the Blood of Mount ford. And that Night 

Ri run the Mr. Mountford was wounded, I ſat up with him; 
Deceaſed and asking him how the Matter ap he told 
through, while me, Capt. Hill kill'd him baſely : For whilſt my 


n talk d : 7 
ba And that his Sword was not drawn, till after he 
receiv'd the Wound. 5 


Mrs. 


my Lord Mo Lord Afobur talk'd to him, Hill run him through. - 


CuARLESs Lord Monux. . 1692. 


| Mrs. Knight was Sworn. 

Fhe depos d, That about four Days before Mr. 
Mountford was kill'd, diſcourſing with Mr. Hill 
he ſaid, He was ſatisfied Mrs. Bracegirdle hat 


him; but ſhe lov'd ſomebody, and he had thought 


of a way to beeven with that Body. That after- 
wards, Hill deſired the Deponent to ſpeak to Mrs. 
Bracegirdle for him, and that ſhe would give her 
a Letter from him. And upon her anſwering, ſhe 
did not care to make herſelf Enemies; Hill re- 
ly'd, Do you mean Mountford? and ſwore, he 
ould: find a way with him ſpeedily. 
| Mrs. Elizabeth Sandys was Sworn. 
Att. Gen. Were you with my Lord Mohun and 
Hill, that Day Mr. Mount ford was kill'd ? 
Sandys. | Din'd with them at the Three Tuns in 
Shandois-ftreet ;, and diſcourſing of Mrs. Brace- 
girdle, my Lord Mohun ask'd me, If I thought 
* Mountford had lain with her? and preſently after, 
ſays my Lord, This Deſign will coſt Hill Fifty 
Guineas. Says Mr. Hill, If the Villain offers to 


reſiſt, I will ſtab him. Says my Lord Mobun, I That the 
will ſtand by my Friend. Soon after, Hill defir'd Lord u 
Mr. Brough to borrow a Caſe of Piſtols of Capt. ſaid he would 
Leiſter; for he doubted, if the Captain knew of ſtand by Ein 
the Deſign, he would not lend them to him. And in his Deſign 


Hill added, that he had a Coach and Six in Wich- Pon Mrs. 
Bracegirdle. 


ftreet, to ſeize Mrs. Bracegirdle, and carry her in- 
to the Country. And defir'd my Lord Mohun to 
meet him at the Play Houſe at Six, or he ſhould 
be ruin'd, And my Lord gave him his Honour to 
meet him, and ſaid, He would ftand by his Friend. 
(NE Rogers was Sworn. 
She depos'd, That ſhe ſaw my Lord Mohun and 
Mr. Hill, at the Play Houſe, that Night Aount- 
Ford was kill'd; and that which made her take No- 
tice of it, was, they had chang'd Coats. 
William Dixon (of whom Hill hir'd the Coach 
He depos'd, That Capt. Ait and my Lord A. 
He d, t Capt. Hill and my Lo 
bun bargain'd with him for a Coach * Six, to 


carry them to Totteridge = Barnet. That they 


directed him to come to the Play Houſe, with a Pair 
only, and let the other Four ſtand at 2 
Y oun . 
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Pound. That he came, accordingly, to Drurj- Lane, 
and they bid him drive down lower, which he did, 
and ſtood at my Lord Clare's Door; where were 
ſome Soldiers, that would have had him drunk 
with them. That ſoon after, my Lord Mobun 
and Mr. Hill came into his Coach, and he drove 
them (as they bid him) to Norfolk-ftreer, where 
he ſet them down. That having waited for them 
a pretty while, they came, and bid him drive to 
ury- Lane again, which he did; and ſtop'd at my 
Lord Craven's Houſe: And it being aboat Ten at 


_ bo take =_ of — — 1 1 
| t. Gen. Did you m ſay any Thing 
Norfolk-Street ? 4 | | Se | 
Dixon. Hill aid, There was a Man and a Maid 
talking, and that they were betray'd; and added, 
Damme, my Lord, let us go and threſb him. | 
Lord Aobun. Had he not Orders to go out of 
Town with us, as ſoon as Mrs. Bracegirdle was 
put into the Coach ? | | 
Dixon. I had Orders (when we ſhould go out o 
Town) to drive down into the Strand; and from 
thence, to go the readieſt way to the Pound : And 
had no other Orders. by 
Mrs. Ann Bracegirdle was Sworn. | 
Art. Gen. Pray give an Account, of the At- 
tempt that was made upon you in Drury-Lane. 
rs. Bracegirdle. Having ſupp'd at Mr. Page's, 
in Prince's Street; about Ten, Mr. Page went 
home with me, and my Mother and Brother :- And 
coming down Drury-Lane, there ſtood a Coach 


F 
L 


n 


i 


L 


down, and my Lord Mobun was in it. And two 
Soldiers came and pull'd me from Mr. Page; and 
; four or five more came . they almoſt knock. d 
down my Mother; but ſhe recover'd herſelf, and 

hang about my Neck, fo that they conld not get 
| mae into the Coach: And Mr. Page went to call 
| Page 64. Company to reſcue me. Then Hill came with his 
| | naked Sword, and ſtruck at Mr. Page and my Mo- 
| = but Company coming in, prevented the De- 
n. Then Hul ſaid he would ſee me home, and 
n) and 

my 


1 
F 


led me by one Hand (his Sword being drawn 


- 
* 


Night, the Deponent went home, and ſent his Po- 


unt dy my Lord Craven s; the Boot of the Coach was | 


re 


_— —_—” N 
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my Mother by the other: And my Lord Mobun 
came out of the Coach, and follow'd us, as did all 
the Soldiers; but they werediſmiſs'd. And as we 
went along, Mr. Hill faid, he would be reveng'd. 
And when we came home, Mr. Hi pull'd Mr. 
Page by the Sleeve, and faid he would ſpeak with 
him: But Mr. Page was pull'd into the Houſe, and 
Mr. Hill walk'd up and down the Street, with his 
Sword drawn. My Lord Mohunand Mr. Hill 
were together; and when Mrs. Brown ask'd them, 


What they ſtaid there for? Hill anſwer'd, To be 


reveng'd of Mr. Mountford : Whereupon, we ſent 
to Mrs. Mountford, to prevent Danger. And as 
I was liſtening at the Door, the Watch came by, 
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and faid to my Lord Mohun and Mr. Hill, Gen- 


tlemen, Why do you walk with your Swords 

drawn ? Says my Lord Mohun, I am a Peer 

England, rouch me if you dare, Then the Wat 

went away, and about a Quarter of an Hour after, 

there was a Cry of Murder. 
Mr. Gawen Page was Sworn. 


He depos'd, That on Friday the gth of December, . 


about Ten at Nightyas he was leading Mrs. Brace- 


irdle home, there ſtood a Coach againſt my Lord 


aven's Door, in Drury Lane : And two Soldiers 
forced Mrs. Bracegirdle from him, and wonld have 


put her into the Coach. And that Capt. Hill was 


there with his drawn Sword, and gave the Depo- 


nent ſeveral Blows; and cry'd, You Villain ftand ! | 


And my Lord Mohun was in the Coach : But help 
coming in, they were prevented carrying off Mrs. 
Bracegirdle. Then the Deponent convey d Mrs. 
Bracegirdle home, and Mr. Hill went with them; 
(oor bid the Soldiers be gone) and my Lord Mo- 
un followed at a diſtance. t when they came 


to Mrs. Bracegirdle's Lodging, Hill pulled the De- 


ponent by the Sleeve, and faid, He would . 
with him : And the Deponent anſwering, That 
To-morrow would do better; Hill reply'd, To- 
morrow then : But God damn me, you will not go 
ro 2 Then the Deponent went into the Houſe 
and about an Hour and half after, he heard an Out- 
cry of Murder; and going into the Street, he ſaw 
my Lord Mohurn ſurrendering himſelf to the Con- 
able; and my Lord's Sword wht then in the = 
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Evidence that bard. That the Deponent then went to 88 
lood on 


Mount ford 51 ord's Houle, and found him lying in his 
run t 

_ — That 2 —— run through, before be c 
2 Mrs. Mary Page Sworn. 

Ate. Cen. Pray 41 my Lords, what you 
obſerved that Night Rracegirdle Supp'd at 
your Houſe? | 

Mrs. Page. My Lords, my Husband went home 
with her; and hearing d like to have been 
Murdered, I went down to Mrs. Bracegirdle's 
Lodgings; and found my Lord Mohun and Mr. 
Hill, walking about the Street. (But Mr. Hil's 
Sword only was drawn then) So I came into the 
Houle, and Mrs. Brown went out to them, and 


ask d, Why they ſtaid there? And Hill anſwer'd, 
42 
ac 


for Mountford. Where Mrs. 
* deſired me to go over to — Mount- 


— ouſe, and ſpeak to her, to ſend her Hus- 
Word, That he ſhould keep where he was, 
or come Home with a good Guard: And as I was 
Evidence of going over, | aw that my Lord Mobur had his 
wy Lord u. Sword drawn. They were then walking before 
s Sword Mrs. Bracegirele's Lodgi gs, in Howard. ſtreet. 
—— (And micht ſee any one that went to Mr. Mount- 
— Murder. Ferd's Houſe, and up Serrey-ftreet) And whilſt I was 
— 8 Meountford to ſend away to her Hu 
* band, I heard Murder cry'd; and opening Mr. 
Mowntford's Door, he came in, and threw his Arms 

round my Neck, to ſupport himſelf: And he ſaid, 

Hill had Murder'd him. And I * him as far 

as the Parlour Door, and then down he fell. Then 

I went up the Street, and calld out Murder; and 

my Mabun came to me, and bid me take No- 

tice he had no Hand in it; ſor, he ſaid, his Sword 


was not drawn. And I reply 'd, he was with Hill, 


with his naked Sword, but juſt before. 
Lord Mohr. I delire ſhe may be ask d, If I did 


. 


not ſurrender my ſelf? | | | 
Mrs. Page. Not till Ideſired the Conſtable to ſe- 

cure your _— | 

g 22 I make any Oppoſition, or 

offer to run away 

Mrs. Pag for the Conſtable immediate 

laid hold yet Lordhie | Mrs, 


e Floor. And Mount ford told the nent, 
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Mrs. Brown was Sworn, (at whoſe Houſe 
_ 2 lodg'd.) 
She depos'd, That when Mrs. Bracegirdle came 
home, ſhe cry'd, and related how my Lord Mohur: 
and Mr. Hill, with ſome Sold _ have for- 
ced her into a Coach; and added, that my Lord Mo- 
hun, and Hill, were then at the Door. That there- 
upon the Deponent went out to them, and ask'd 
hy they us'd Mrs. Bracegirale in that manger ? 


and my Lord Mohun anſwered, He protected her; | 


and if it had not been for him, the Rabble would 
have torn her in pieces. That he had no Deſign upon 
her, for his part, but only to ſerve his Friend: And 
that Mr. Hill's Defign, was to take her out of Town, 
and keep her a Week, and ſee if he could perſuade 
her to Marry him. That Hill aid, He ſhould light 
of this Mountford : And the Deponent demand- 
ing, What Hurt Mount ford had done him? Hill 
reply'd, I have been Abusd, and will be Reveng'd. 
And the Deponent went and told Mrs. Mountford 


I. 
Lord Mohun. Did I go up the Street to meet 
Mr. Mountford ? | 
Mrs. Brown. Mr.\Mountford came down to him. 
Lord Afohun. Was Mr. Mountford's Sword with- 
in his Arm, or by his Side, Oz Mrs. 


659 


Page $67» 


' 


The TRT AL of 


Mrs. Bromn. I believe it was by his Side. 
Lord Mobun. Could not Mr. Mountford have 


gone Home, without coming by Mr. Hill and me? 


Mrs. Brown. It was out of his Way to his own 
Houſe, to come by them : He came, as if he was 
coming to mine. . 

Lord AMohun. Did I meddle with Mountford? 
Had -p Hand in Killing of him? 

Mrs. Brown. Not that I ſaw. 

Richard Row was Sworn. | _ 

He d, That being in his Houſe in Su 
ſtreet, a a rter after Ten at Night, he 
heard a Noiſe, and went out, and ſaw two Gentle- 
men, and two Lads; and one of the Lads had one 
of the Gentlemen by the Arm, and ſaid, Pray my 
Lord, Good my Lord, don't do it! - Alter gour 
Refolution, And there was Anſwer made, 
they would be reveng'd. That then the Deponent 
knew none of them; but that they went to the 

npper end of the Street, and return'd again; and 
be faw Captain Hills Boy following him: But that 
Captain Hill was not in the ſame Cloaths he us'd 
to come tothe Deponent's Houſe in. That he could 
not ſwear 14. Mohun was one of the Gen- 
tlemen, for the Deponent had never ſeen my Lord 


William Merry, the Watchman, Sworn. - 


j 


: 
T 


Eleven and Twelve a Clock; and as he 
turn'd out of Surrey-ffreer, into Howard-ftreet, he 
faw —— Mohun and Mr. Hill walking 
= dS 


Fil 
E 


r 
1 


tones, with their Swords drawn. And 
ent bidding them put up their Swords, 


HE 
a 


Deponent. And afterwards the Conſtable coming, 
my Lord offer'd his Sword to him; but Mr. Hills 
Sword continued drawn, for, they ſaid, he had loſt 
his Scabbard. That the Deponent ſeeing ſome 
Women at a Door, with Candles, and a Neigh- 
bour's Man, with a Bottle and Glaſs, he ask'd 
what the Meaning of this was? and they told him, 
one of the Gentlemen had a Sweetheart there. 
And my Lord ſaid he was drinking a Lady's Health, 
and as ſoon as his Bottle was out, he would be 


i 
3 


gone. That the Deponent, and the Conſtable, &c. 


went 


A 


an , 
— - 


He depos'd, That he was walking his Rounds 


my Lord AMobun put up his, and offer'd it to the 
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wept into a Houſe, to enquire further of the Bu- 
ſineſs; and ſoon after they heard Murder cry'd, 
and went back again : And the Conſtable got to 
the lace firſt, and had ſeiz'd my Lord before the 
Deponent came up. | | 
omas Fennel, another of the Watchmen, 
"Sworn. | 

He depos'd, That my Lord and Mr. Hill had 
both their Swords drawn, when the Watch met 
them; but that my Lord put up his. And the De- 

nent added, that he was ſent to call the Conſta- 


ble: And that this was between Eleven and Twelve 


at Night, about a Quarter of an Hour before the 
Murder was committed. L 
James Baſſet, another of the Watch, Sworn. + 
He depos d, That they met my Lord and Mr. 
Hill, both with their Swords drawn: And that 
they [the Watch} went to the Tavern in Norfolk-._ 
ſtreet, to enquire who they were, and what they 
were doing? and in the mean Time the Murder. 
was committed. _ . n 
Lord Mobun. Did he come with the Conſtable, 
when I ſurrendered my Self? 8 
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Baſſet. Les; And I took hold of your Sleeve, and g.; 
you ſhook and trembled, as if you would tear jt — 
to pieces: And I had him to the Round- Houſe. (His my Lord Mo- 
Sword was in the Scabbard when he ſurrendered bun was in 
it: I aw him ſurrender himſelf to the Conſtable.) when he was 


Mrs. Brewer was Sworn. taken. 
Doo r to Mrs. 


She depos d, That ſhe liv d next 
down the Street, and my Lord Adſobum went to, 
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: | | Of my Lord's 
Bracegirale, and that ſhe ſaw Mr. Monntford come — 


him and embrac'd him; and after ſame mutual Sa- — 


lutations, Mr. Mountford asked, What made his 
Lordſhip there at that time. of | 

Lord anſwer'd, I ſuppoſe, Mr. Mauni ford, yon 
are ſent. for; you have heard of the Buſineſs of 


Mrs. Bracegirale : And Mountford teply'd, N 

indeed, I came by: Chance. That then Mr. ail 
me up, and faid, Pray, my Lords; hold;your. 
ongue; this is not a convenient Tune. to talk 

this Baſel; and would haye drawn; my Lor 


away. And Mr. Aount ford ſaid, He was lorry to 
ſee his Lordſhip aſſiſt Capt. Hill in ſo ill an Action; 
ee his erm is fre eee, 

5 4% 4 


0 3 


Night? and my 
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Evidence that Hl came up, and ſtruck Mount ford à Box of the 
Mountford was Ear. (Says Mountford, Damme, What's that for?) 
run through and immediately Hill made a Paſs at him with his 
before his Sword, before AMountford's Sword was drawn. My 
* =_ Lord, and They, were all cloſe together at that 
— Time, as well as I could diſcern. 
Lord abun e esd, That his Beadle toi bam he f 
N ö t his Beadle told him, he faw 
— the Gentlemen with their Swords drawn ; ; but 
when the Deponent came up, my Lord Mohunr's 
Sword was in his Scabbard, and he offer'd to ſur- 
render it; and ſaid, he was a Peer of the Realm. 
| the other Man ſaid he had loſt his Scabbard in ( 
Lane. That the Deponent went to the White 
— e Tavern, to enquire into the Buſineſs, and he 
| had no ſooner got in, but they cry'd out Murder 
And the Deponent came back, and took my Lord 
Page 970. Mobum, but Mr. Hill was eſcap'd. That when they 
7% came to the Round Houſe, m rd ſaid, God daum 
— 1 am glad Hill is not taten; but Tam forry be 
has no more Money about him I wiſh be had fe ſome 
mine, and I do not care a Farthing i —. hang d 
or hm. But he confeſs'd, my Lis =; ar. 0g | 
imſelf to him v ery civilly. The De 
-added, that my Told Mohan ſaid, he had c gt | 
Conte with Mr. Hi ſour or five Times that Day; 
Aud ä that he had, then, Hil's Coat upon his Back. 
+» |" That wy Lord acquainted the Deponent where 
© Mr, His Lodging. was: And the t and 
bis Watch went to ſearch for him 1 4 n the mean 


came in, and found Gun- 
ns iS 80 7 
r 


a4 wi Sv « = yh, — 


”© ao adm .c... a _rwo<6 


about him. That Som he found 
Afountfortl's Sword, it was not in the Scab- 
_— but broke in pieces: And he had bronght it 
4-5 with my Lord Ao Sand 


| e Where ald you fn the piece or 
broken Sword ? 
1 found it in the Hi 
bs Ooty where You Rod. 1 
> age by lager 


ER 0 y 
The two Sur- He * chews en to Mr. Aue. 


Evi ford, ed; and he found the 
—. | Tore went | rant wut by his Back — 


voured to force her into the Coach; as 
Witneſſes had depos d. 04, - a 
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his Left Side; and that he told him it was Mortal. 
And that the Deponent ſaid to Mr. Aownrf 
Now you are upon the brink of Eternity, Pray 
tell me who gave you this Wound? Wherenpon 
2 anſwer'd, My Lord Mohun fer d me 
no Violence; bat while I mas talking with him, Hill 
firack me with his Left Hand, and with his Right 
Hand run me through, before I coxld put my Hand 
ro my Sword. And the Deponent added, that Mr. 
Mount ford died about One the next Day. | 
Mr. William Hunt, the other Surgeon, Sworn. 

Att.Gen. Fray give an Account, what you know 
of this Buſineſs ? | . 

Hunt. When I was ſent for to Mr. Mownrford, 
I ask'd him the manner of his being hurt? and he 
faid, My Lord Mohun = to me, but Hill Fit 
ome through, before my Sword was drawn. | ask'd 
him if he had Time to draw? and he faid; Hill wits 
in me, and was through me, before my Sword wa ont. 
Then my Lord Mohun's Witneſſes were call'd, 
EVR and firſt, Mr. Brereton. | 

Lord Mobur, I call him to ſhew I had no Malice 
t0 Mr. Mountford. - | 

Mr. Brereton depos d, That ſome few Days be- 


was in my Lord Moban's Company, and hea 
him commend Mount ford's Acting, and ay abun - 
dance of kind Things of him: And defired the De- 
t to fix upon ſome time, that they might 
nk a Bottle with him. And that afterwards, 
my Lord Aiohun being at the — Lodgings, 
him, that Mount ford had very Civil to 


is Lordſhip, the Night before, at the Play Houſe. 


Thomas Lake, Mr. Hilf's Boy, was eall'd. 

He depos'd, That he underſtood that his Ma- 
ſer and my Lord Molmm had a * to take 
away Mrs. Bracegirdle, and they provided 
Nightcloaths for her, and a Coach to catry her to 
Totteridge, That they enquired for het at her 
Lodgings, and were told, ſhe was at Mr. Page's 
at Supper. That her Brother came to thein to the 
an fd hen, Tavern, and agreed to tell them wnen 
ſhe came ont, and which way ſhe went home: And 


that as ſhe came down Dr 5 3 
ot 
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Lord Mobun's 
Witneſſes. 


fore Mr. Mountford was kill d, he (the Depohent) 


Page 973. 
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The Evidence , Boy. 1 aw 


of Bil's Boy. 


| = Mount ford {aid, No; but he was ſorry his 
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Lord Mobun. Let him tell what happen'd in 
Howard ftreet, before Mount ford was wounded ? 
Mr. Mountford come down Norfolk- 
Rreet, and turn into Howard-ftreet (which was not 
his way Home) and there he met my Lord Mobun 
and my Maſter; and there -paſs'd ſome Comple- 
ments between my Lord Mobun and Mr. Mount- 
ford. After which, his Lordſhip ſaid, He hop'd he 
was not come to vindicate any Thing of Mrs, Brace- 


ſhip ſhould vindicate Mr. Hill in ſuch Rude- 
neſs. And Capt. Hill hearing it, came up, and 
told Mr. * If he had any Thing to ſay 
to him, he could vindicate himſelf; and bi 
draw. After _— Maſter went into the mid- 
dle of the Street; and Mr. Mountford drew, and 
met him, and made three or four Paſſes, in 
which his Sword broke. My Lord Mobun ſtood 
upon the flat Stones while they Fought, and did 
not meddle. When Mr. Mount ford came firſt to 
them, he had his Sword in his Hand, in the Scabbard. 
Lord Mohan. I defire he may be ask'd, If Mr. 
Hill did not = in the Street, to beg Mrs. Brace- 
Boy. Mr. Hill faid, he would but ſtay and beg 


Lord Aobuz. Did I offer to make my eſcape? 
- Boy. He might have run away as well as my Ma- 

ſter, - but he ſtai 

Watch. | 


upon Oath ? yd 2; Altec 
Boy. Yes, I was examin'd firſt at Hick's Hall, 
and again before the Coroner ; And gave the fame 
Evidence, as near as | can remember, as Ido now. 
Att. Gen. Was not your Depoſition before the 
Coroner read to you? And did not you ſubſcribe it? 
Boy. I ſubſerib d it, but it was not read to me. 
Att. Gen. Did not you ſwear at that time, that 
when Mr. Hill and Mountford were puſhing, m 
Lord Mobun faid, he would ſtand by his Fri 
and Hall was his Friend? | 
Boy. My Lord ſaid he would not go, he would 


ſtay by his Friend; for Mr. ill was his Friend. 
2.6 2 '( * 


d him 


Mrs. Bracegirdle's Pardon, for what he had done, | 
and he d go home | 


and gave himſelf up to the 
Att. Gen. Have you not been examin'd before 
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Earl of Carli/le. Was he the Boy that ſaid, Pray 
my Lord,. Good my Lord, do not do it, &c. 
h heard any 


Boy. No, I ſaid no ſuch Thing, nor 
ſuch Thing. | & 

Elix. Walker, Mrs. Bracegiradle's Maid, Sworn. 

She depos'd, That her Miſtreſs ſent her over to 
Mrs. Mountford's, to deſire her to ſend her Huſ- 
band Word, that he ſhould not come home with- 
out 2 good Guard: For my Lord Mohun and Mr. 
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Hill were walking about the Street, and Hill with 


his naked Sword. That the Deponent went with 
Mrs. Moyntford's Maid, to look for Mr. Mount- 
ford, but they could not find him. That when 


me return'd, my Lord Mohur and Mr. Hill, were 


before her Miſtreſs's Door, and ſtaid there an 
Hour. That Mrs. Brown ſeeing Mr. Mount ford 
coming, went to him, and deſired him not to come 
down that Street, but go to his own Houſe, be- 
cauſe of my Lord and Capt. Hill: But he preſs'd 
forward, and when he met my Lord, there paſs'd 
ſeveral Complements and endearing Speeches be- 
tween them. After which, Mr. Mount ford told 
my Lord, it was a Diſhonour to him, to keep Com- 
pany with Mr. Hi. And that while the 

nent turn'd about, to look to the Door, ſhe heard 
Mrs. Brown ſay, Hill and Mountford were going 
to Fight. And that the Deponent ſaw them make 
two or three Paſſes at'one another; after which, 
Mount ford ſaid he was kill'd, and threw — 
Sword; and ſhe took it up, and there was a g 
piece of the Sword broken off. That Mr. Hill 
run away, and Mr. Mount ford went to his own 
Houſe; but my Lord Moebun ſtaid in the ſame 
Place, where he and Mr. AMount ford embraced one 
another: And that the Fight was in the middle of 
the Street. That when the Watch came, my Lord 
_ went towards them, and ſurrendered him- 


Lord Mohwn. I deſire to ask her, If ſhe did not 
ſwear to the ſame purpoſe, at Hicks's Hall? 
E. Walker. I gave in much the ſame Evidence 
at Hicks's Hall, I have ö dut I cannot 
ſay in — —— or my Miſtreſs ſtood be- 
fore me, and I might not ſay all I could * 


Page 97. 
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fear of my Miſtreſs, and others that threatned 
me; for they did not like my Evidence. 

Att. Gen. | muſt obſerve here, that it is a very 
unwarrantable Thing, for Juſtices of Peace to take 
upon them, under pretence of conſidering, in or- 
der to bail a Perſon charg'd with Murder, to ex- 
amine one of the King's Witneſſes. Both 
the Grand Jury, and Coroner, are oblig'd by their 
Oaths, to the King's Evidence ſecret. But 
this indirect way, of taking Examinations by a Ju- 
ſtice of Peace, in order to bailing an Offender, is 
the way to make it publick. And I can't but take 
Not that this Witneſs went away from her 
Miſt and concealed herſelf, and was not to be 
found, when ſhe ſhould have been examined by 
the Coroner, who is the proper Officer. I defire 
ſome Account may be given, in whoſe Hands ſhe 
has been all this Time? | i 

Lord —— | think the Priſoner, or his Wit- 
neſſes, ought not to be interrupted : But if Mr. 
Art have any Remarks to make, he ſhould 
do it when they have done. 
Mrs. Ann Jones was call'd. A . 
She —— That ſhe aw Mrs. Bracegirdle and 
her Mother, and Mr. Page, come home; and my 
Lord Afohun and Capt. Hill came to the Door 
with them, but did not go in; And that they con- 
tinued an Hour about the Door of Mrs. Bracegir- 
dle's Lodgings. And that Mounrford coming into 
the Street, my Lord Mobun met him, and em- 
braced him; and ſach Expreſſions of Kindneſs paſ- 
ſed between them, as the other Witneſſes 1 
That Mr. Mountford tying, He hop'd his Lord- 
ſhip would nor vindicate Mr. Hill, Capt. Hill 
came up, and hit Mr. Aonmford a box on the Ear, 

im draw. Whereupon Mountford aid, 

mme, What is that for? and drew. And they 
both went off the — Stones, into the middle 
of the Highway: And at the Paſs, Mr. 
Mountford's Sword was broke, and he flung it 
down, and run away; and faid, he was ſa dead 
Man! Mr. AMounrford went one Way, and Hill 
another. That my Lord Moburn ſtood ſtill upon 
the . Stones,” while they were Fighting, and 
the did not ſee him meddle; nor did ſhe obſerve 


his 
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his Sword was drawn: And ſhe ſaw him ſurrender 


himſelf. | 
Ats Gen. I deſire to know, If the Scuffle did 


not begin upon the Pavement ? and, If ſhe did not 


ſee ſome Blood there the next Day? 


Jones. It began upon the Pavement; but I ſaw 
no Blood. 
Edward Warrington was call'd, 


He de pos d, That he liv'd at the Sn, over- 


againſt Mrs. Bracegirdle's Lodgings; and about 
Ten at Night hearing a Diſturbance he look'd 
out, and ſaw Two Gentlemen talking to old Mrs. 
Bracegirdle. That ſhe and ſome other people went 
into the Houſe, but the Two Gentlemen walk'd 
about the Street for an Hour and half, one of 
them having his Sword drawn. That he ſaw Mr. 
Moumt ford come down Norfolk-ftreer and turn in- 
to Howard-ftreet, with his Sword in his Hand in 
the Scabbard : That Mr, Mountford came out of 
the Way to his own Houſe when he turn'd into 
Howard:ftreet;, for his Houſe was lower down in 
Norfolk-ftreer, That my Lord Mohun met Mr. 
Aſountford and embrac'd him and complimented 
him. That he ſaw Hil and Mountford with their 
Swords driwn upon the pav'd Stones; but ſome 
Women being about them he could not well diſ- 
cern when they drew, or who begun the Quar- 
rel. That he ſaw A and Mduntford come off 
the flat Stones with their Swords drawn, nota 
Sword's Length aſunder; and they paſſed at each 


other: That the Deponent run for 4 Paring-Sho- 


vel to part them, but before he return'd they were 
gone; and only my Lord Aobun left. 
Lord High Steward. Can you ſay whether 
Mount ford's Sword was drown before he was hurt? 
Warrington. I can't be poſitive whether it was 


or no, there being Women about them. i 


Anne Knevit was call'd, 

She depos'd, That ſhe was Servant at a Coffee- 
Houſe over againſt Mrs. Bracegirdle's, and that 
about Ten that Night the Murder was comitted, 
ſhe aw Two Gentlemen come home with Mrs. 
Bractegirdle and her Daughter; and Mrs. Brace- 


_ girdle having put her Daughter into the Houſe 


came out again to the Gentlemen, and ask d thre 
| What 
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what their Buſineſs was; and they ſaid they want - 
ed to beg her Daughter's Pardon for what they had. 
done; and ſhe anſwer'd, ſhe believed they came 
to — her Daughter, and if they had come upon 
an honourable Deſign they would have come at a 


more ſea ſonable Time : And then the old Gen- 


tlewoman went in; but they continued before the 
Door, and knock'd ſeveral Times, and ſaid they 
would ſtay in the Street all Night, unleſs they 
* ſee her Daughter and beg her Pardon : But 


would give them Leave to ſpeak with her, 


they would go to their Lodgings immediately, 
And being deny'd, they ſent for a Bottle of Wine 
and drunk her Health : That the Watch coming 


down and demanding who was there, one of the 


Gentlemen anſwered he wasa Peer, and his Name 
= . 1 _ the Fong fad his Name was Hill, 

ate : An ponent go- 

ing to warm a Bed, ſoon after heard a Buſtle in 

the Street, and looking out of the Window ſhe 

faw 2 Sword in a Man's Body; and the Man who 

Page 79. grew out the Sword run away, and the Man who 
was run "through went another Way; and the 

Watch return'd, and one call'd out to ſeize my 

Lord Mohbun, who was ſtanding between Mrs. 
Bracegirdle's Door and the next; and my Lord 

faid there was no Oecaſion to lay Hands on him, 

for he would not ſtir from them. 8 

Att. Gen. You ſay my Lord Mobun was told 
ſeveral Times Mrs. Bracegirdle ſhould not be ſpoke 
with: Pray who brought thoſe Meſſages to them? 

Knevit. It was old Mrs. Bracegirale. 

Then Mr. Attorney deſired the Boy might be 
call'd again, and hear his Depoſition read which he 
made before the — 3 was read accord - 

| . engly, and was to this Effett, © © 

— The Information of Thomas Leak, Servant to 

"'Þ R. Hill, taten 12th of December, 1692. 

Coroner rad © He faith, It was agreed on Frid uit, E 
againſt the © tween his Maſter and the Lord Aohun, to car- 
Priſoner, tho © ry off Mr. Bracegirdle ;, and that they did en- 
the Witnels < geavout to ſeize her accordingly : But being diſ- 
was examined © appointed they went home with her, and wal- 
in Court V. „ ked under her Window; about an Hour and a 


28 S balf after wards, when Mr. Aoeuntford came in- 


"WM 


day laſt, be- 
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© to the Street, and after ſome Salutations, my 
„Lord ſaid he hop'd he was not come to vindicate 
4 Mrs. Bracegirdle; and Mount ford anſwered, he 
<« hop'd his Lordſhip would not vindicate Hills 
4 Rudeneſs: Then Hill ſaid, he was able to vin- 
« dicate himſelf, and bid Mountford draw, and 
& they puſh'd at each other; and my Lord faid he 
4 wou'd ſtand by his Friend, and Mr. Hil! was 
c his Friend: And that his Lordſhip did endea- 
< your to part them. | 


1 2 Coroner. 
This Depoſition the Boy de pos d in Court 
ain, that it was true. 

Att. Gen. I deſire Mrs. Bracegirdle may be 
ask'd what became of her Maid, who was Evi- 
dence for my Lord? | 

Mrs. Bracegirdle. She went away from me on 
the Sunday, and I ſent to her Aunts. the Week af- 
ter to ſeek for her, and ſhe could not be found ; 
nor could I hear of her from that Time to this. 
Lord Mohun. Was ſhe not diſcharg'd, and her 
Wages pay'd her? 
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Mrs. Bracegirdle. I deſir'd her to ſtay but ſne 


Nth not; and demanding her Wages, they were 
Er. 
Lord Mobun. I deſire the Maid may be ask'd 
Why ſhe went away. 
Maid. When I came from Hicks's-Hall, I 
heard they deſign'd to rattle me off; and 
Mount ford ſending for me, I was afraid becauſe 
they were all Players, who have a worſe Reputa- 
tion than other people; and I went away : And 
finding | had taken one of my Miſtreſſes Aprons 
by Miſtake, I deſired my Uncle, who was a Por- 
ter, to carry it her, and he told me there had been 
Three Bailiffs to enquire after me; and knowing 
their Inveteracy againſt me, and fearing to be laid 
in a Priſon, I kept out of the Way ever fince. 
 _ Thea the Lord High Steward demanding of my 
Lord Mobun if he any thing more to lay; 
1 anſwered, he thought he had made hi 
Innocence — appear, and committed him- 
ſelf to that honourable Houſe; where he knew he 
ſhould have all the Juſtice in the World : After 
which Mr. Sollicitor ſum'd up the Evidence for 
the Ring. Then 
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Page 82. Then the Lords adjourned to their Houſe, and 
after ſome Debates there, adjourn d till the next 


| —_—. 
The Lords Wedneſday, 1 Febr. The Lords continued to de- 
debate the bate the matter among themſelves, in their Houſe 
Points of Law above. 
in their Houſe On Friday, about Four in the Afternoon (the 
| above. Debates continuing till then) the Lords came 


Page 983. from their Houſe above, to the Court in Weftmin- 


Rer- Hal, where the Judges had waited for them a 

— 5 
* fet to the Bar, the Lord High Steward ac- 
the Hall. quainted him, that fome Queſtions having ariſen 
upon the Evittence in Point of Law, he was there- 
_ dy their Lordſhips Command, to propoſe a 
Cafe they had ſtated to the Judges, for their Opi- 


to ther, IFhether all thoſe that are in his Company at the 

do the Judges. Time of the Murder, are ſo neceſſarily involved in 
: the ſaid Crime, that they may not be 1 from 
the Crime of the ſaid Perſon, ſo as ih ſome Caſes to 

be _ gunlty of Man · Slaughter. 3 

Judges deſired they might have the Caſe in 

delay and that they might withdraw and con- 

fider of it among themſelves; but the Lords 

would not it them to withdraw. Then the 

Prifoner defired he might have a Copy of the Caſe, 

and his Council might be heard to it before the 

Judges delivered their Opinions; which was 

granted. AndSir Thomas Powis, Mr. Hawles, and 

Mr. Price, who had been aſſign'd his Council in 

| marters of the Law, ſtood by him at the Bar. 

Page 884. Sir Thomas Powis in his Argument admitted, 
The Priſo- that if Two or more meet with Aſalice pre ſe 
Her's —— to — — and one of * only givet | 
permatred ro mortal Wound; yet they are all equally guilty : 
— Alſo where — meet to commit an un- 
the Jawful Act (as to roba Pack) and in the Execution 
Jadges gave of that unlawfol Act one of them Kills another 


_ — Man, the others will be involv'd in the Guilt: 


But he held, That if after ſuch unlawful AR is to- 


tally over or laid aſide, one of the Company 
feeing a Perfon coming againſt whom he bears Ma- 
lice, and goes up to him, and kills him, this will 
de Murder in him; but neither Murder or Man- 
laughter 


＋ * of the Day; And my Lord Mohun be- | 
— 


nions, viz. In a or where a Man ſhall murder ano- 
t 
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ſlaughter in the reſt, provided they did not Abet 
or Aſſiſt him. 
Alſo where A, ſees. his Friend fighting with B, 
om have Malice to each other) and A comes in 
addenly to the Aſſiſtance of his Friend, and B is 
kill'd; this is but Manſlaughter in A, though it is 
Murder in his Friend. And farther, That if one 
come by chance, where two are Fighting, and one 
of them is kill'd ; this is neither Murder or Man- 
Naughter in him, who came there by chance, if he 
did not Aid or Abet either of them. Nay, if one 
be in Company with two Perſons, whom he 
knows have Malice to each other, and Fight, 
and one of them is kill'd : He that ſtood by (tho 
he _ 1 — — _ other) is 
neither Guilty of er or ughter. t What halt 
to make a Man Guilty of Murder, it muſt appear bring a Man 
that he did either Aid or Abet the Murderer ; or, within the 
that he, before, agreed or confederited with him Guile ef Mur- 
to do it, and was there for that purpoſe. der. | 
Mr. Hawles and Mr. Price ſpoke to the ſame Page 283. 
Effet, And Mr. Price added, That if 4 com- 
mands B to kill C, and afterwards A counter- 
mands it, and yet & kills C, B is guilty of Mur- 
der; but A who countermanded it is not guilty as page 986. 
acceſſory, for to make Murder there muſt be a 
continuing Malice 'till the mortal Wound given. | 
The Lord High Steward demanded, if the Coun- The King's 
cil for the King. would reply to what the Priſo · Council refuſe 
ner's Council had offered : Mr. Attorney anſwer- to argue the 
ed, that when their Lordſhips would let them Caſe, unleſs 
know what it was their ips took to be the cheir Lord- 
Fact of the Caſe before them, they ſhould be rea. Rips would | 
dy to ſpeak to the Law that Caſe z but till ff 0 be 
the Fact were ſtated by their Lordſhips, and de- 1,4 ab, 
clared to be my Lord Adohwr's Caſe; they thought Cue. 
it not — with their Duty to enter into a 
Debate u 8 ä 
Then Ne Jn ges were acquainted that their To the 1 
Lord ſhips expected their Opinions: W n Weſton 
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the 
wy Lord Chief Juſtice Fels anſwer'd he was of dne 
Opinion, that the Crime of thoſe who are in the p. — 
Company at the Time of the Murder committed, Niusder, 
may be ſo ſeparated from the Crime of the Perſon and yerbe 
that committeth the Murder; as in ſome Caſes guilty arty of 
they Manſlaughter 


— » —_— 
hw" 
——_—— 


.ud Queſtion. | 
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they are only to be found guilty of Manſlaughter; 
and with him the Lord Chief Juſtice Treby, an 
the reſt of the Judges agreed: After which, 


Page 995, the Earl of Aoumouth propoſed the following | 


Queſtion * — | Animoſity between B and C 
; Conjcrous of an n tween B an 3 
a A accompanieth 4 where C —— to come, and 


B killeth him: Whether A, without any Malice to 
C, or any attual hand in his Death, be guilty of 
Murder? 5 
The Caſe being handed to the Judges and the 
Priſoners Council, Sir Thomas Pomis {poke to it; 
as did Mr. Hawles and Mr. Price; but offering 
nothing further than what is advanc'd in their for- 
——_— I ſhall _ the Reader to On 
e King's Council ing to Teply, the Opi- 
a= nion of the Judges was demanded on the Second 


That a third y Lord Chief Juſtice Holt anſwered, Tha 
Perſon, who he conceived A was not guilty of Murder; for it 
knows of the appeared the Meeting was caſual, and there was 
Malice be- no Deſign in A againſt C: And thereſore, tho 
tween the A did know of the Malice between B and C; yet 
Parties, and is jt vas not unlawful for A to keep Company with 
e B, but he might go with him any where, if it 
not guilty of Was not upon a Deſign againſt C: And therefore 
any Offence, the Caſe was put, there was not any Offence in A. 
With my Lord Chief Juſtice Holt the reſt of 


._ the Judges agreed. | 
Page 589. They fo Lend * th propoſed another 
L. 


vi 
Whether, If A heard B threaten to kill C, and 
Days after A ſhall be with B upon ſome other 
| Defign, where C ſhall 27. by, or come in the Place 
where A and B are; C hall be 4 145 
mg by without contributing to the Fatt, his 
Sword not then being drawn ;, or any Malice ever 

ar on A's Part againſt G, Whether A will be 
guilry of the Murder of C? 

The Priſoner's Council offering nothing more 
in their Argument on this Caſe, than what is to be 
found in the former, or in the Reſolutions of the 
Judges, it is omitted here. * 

The Opinion of the Judges beingdemanded to 
the Third Queſtion, my Lord Chief Juftice Holt 
anſwered, 


Page $90. 
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anſwered, He was of Opinion, that A in this 
Caſe would not be guilty of Murder or Manſlaugh- 
ter; for it did not appear, by the ſtating of the 
Caſe, that A did conſent to the Deſign, or in any 
wife contribute to the Fact. The reſt of the 
Judges were of the ſame Opinion. | 
The Earl of 9 propoſed a Fourth Que- 
| ion, vix. 

Whether a Perſon knowing of the Deſign of ano- ; 
ther, to lie in wait to aſſault a Third Man, ot, hap- 4th Quelticg) 
peneth to be kill d, (when the Perſon who knew of 
the Deſign is preſent) be guilty of the ſame Crime 
wit h the Party who had the Deſign, and kill'd him; 
tho he had no actual hand in his Death? 

The Lord Mulgrave conceiv'd it was not a pro- 
per. Queſtion, and moy'd the Houſe to adjourn; | 
and they adjourned to the Houſe above: And be- 
ing return'd, the Lord High Steward acquainted 
the Council both for the King and the Priſoner, 
that where a Queſtion was put by any Lord, which 
they did not think fit to give an Anſwer to; the 
Lords would take it for granted either on the one 
Part or the other, that the Reaſon was becauſe it 

was not neceſſary to give any Anſwer z and then 

their Lordſhips would proceed to have the An- 

. * Judges: 4 5 | Fe - 

en the Fourt i0n was propoſed again wer to the 
by the Earl of Kingfton | 4th Queſtion. 

The Priſoner's Council having om to it, my —— Om 
Lord Chief Juſtice Holt delivered this Opinion, This 
That it was no Murder or Manſlaughter: He that knov ing his 
knew of the Deſign of aſſaulting, only happened Friend's De- 
to be preſent when the aſſault was made and the $gn to lie in 
Party kill'd; and if he did not contribute to his wait is not 
Death, he was not guilty of Murder: But if he guilty, if ke 
that knew of the Deſign had advis'd it or agreed did not con- 
toit, or lay in wait for it; or reſolv d to meet the ſent to it. 
Third Perſon that was kill'd, with him that kill'd 
him, it would have been Murder. 

The Earl of * propoſed a 5th Que - 5h Queſtion; 
917 | ion, VIZ. | 

Whether a Perſon knowi 8 1 þ the Deſign of ano- 
ther to lie 1 wait — * 417 2 * and 2 
companying him in that Defign, if it ſhall happen thar 
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the Third Perſon be kill d at that Time, in the Preſence 


954. 
* —2 
zth Queſtion. 
That one 
Friend's De- 
fign, 2nd ac- 
companying 


in It is 
if the 
de 


Page 955. 


of him who of that Deſign, and accompanied 


the other in it, be guilty in Law of the ſame Crime 
with the Party who 
tho" be had no att ual hand in his Death? 

The Priſoner's Council inſiſted, That although 
a Perſon knows of a Man's Defign of aſſaulting ano- 
ther, and goes along with him to the Place where he 
executes his Deſign, and the Man, intended to be 


aſſaulted, is kill'd; yet, if he who accompanied 


the Murderer did not ing to promote or encourage 
the Aſſault, he could neither be made Principal or 
Acceſſory to the Murder. | 

The Judges Opinion on the Fifth Queſtion being 
demanded, the Lord Chief Fuftice Holt anſwered, 
That by the Words had no actual hand, he ſuppoſed 
was meant that he gave no Stroke, or held the Perſon 
while the other kill'd him, or uſed any Violence: 
And he was of Opinion, That this was Murder in 
the Perſon that did accompany the other in the 
Deſign ; for he being acquainted with the Deſign, 
and knowing the Intention of the Party to com- 
mit Murder, or do an unlawfel Act, upon which 
Death might enſue; accompanying him in that 
Deſign he ſhews an Approbation of it, and gives 
him greater Courage to put it in Execution: Which 
is an Aiding, Abetting, Aſſiſting, and Comfort- 
ing; which are the Words in ſuch Indict- 
ments. 

Mr. Juſtice Gregery faid, he underſtood it that 
the Party accompanied the Murderer not only to 
the Place, but in the Deſign; and without w 

„perhaps the other would not have ven- 
it; and therefore he was of Opinion 
it was Murder. 5 | 
- Mr. Baron Powel was of Opinion, That it was 
Murder. For where a Perſon is privy to a feloni- 
ous Deſign, or to a Deſign of committing any perſo- 
nal Violence; and goeth along with the Party, and 
accompanieth him in putting the Deſign in Exe- 
cution, though he may think it will not extend ſo 


far as Death, but only beating, and hath no perſo- 


nal hand, or doth otherwiſe contribute but by his 
being with the other Perſon when he 3 


that Deſign and kill d him; 
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his Deſign of Aſſaulting; and the Party beaten, 

_ they are — yr of — The reſt 

of the es were of the ſame Opinion. f 

1 Mohun. Will your Lordſhips give my ä—— nag e 
Council leave to anſwer ſome Things the Judges _— mow 


have ſaid ? 

L. H. S. You muſt not reply after the Judges — 
have given their Opinions. given their 
The Lord Cornwallis propos 'd a 6th Queſtion, viz. Opinions. 

If a Perſon be by, named William, when Thomas 6th. Queſtion. 

aid he would ftab John; upon which William ſaid, 
he would 8 his Friend : And afterwards Tho- 
mas doth actually murder John, and William is pre- 
ſent at the ſame Murder, Whether the Law will 
make William equally Guilty with Thomas ? or, 
What Crime William is Guilty of? | 

The Priſoner's Council admitted, That as this 
Caſe was put, it would be Murder in William; but 
they held, That if the Reſolution were Condi- 
tional, it would be otherwiſe. As where a Man 
ſays, I will ſtab ſuch a one, if he oppoſe me in ſuch 
a Deſign ; and a Perſon preſent, ſays, he will ſtand 
by him if he is oppos d, in that particular Matter: 

And he is not N in that particular Thing up- 

on which he ſaid he would ſtab him; but he ita 

the threatned Perſon, on ſome other Occaſion, 

when the Party, who ſaid he would ſtand by him 

in the firſt Matter, is preſent: This will not 

make the Perſon, who promis'd to ſtand by the 
Murderer on another Account, guilty of Murder. 

For that the Law was favourable to a Man, in Caſe 

of Life; and his Words ſhall not be carried to his 

prejudice, further than his Intention; or, farther Page 996. 

the concomitant Circumſtances plainly im- —_— ro the 


port. | 

The Judges Opinion being demanded, they an- bom. N 
ſwered, This was rather a Caſe of Fact, than Law. fed 2s — 
For if William was deſignedly preſent with the by his Friend, 
other that committed the Murder, then it would to aſſault ano- 
be Murder in William: And if there were no Evi- ther, and is 


dence, to prove upon what Account he was pre- d y 


ſent, it might be preſum'd he was preſent in pur- when 


ſuance of his former Agreement. But if it ap- he is kill'd, 


peared, that he did not meet in purſuance of that © guilty of 
"FT 'P2 8 Agreement, Murder. 
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Agreement, then it might not be Murder. That 


this was all matter of Evidence, and reſted upon 
— Conſcience of thoſe that were to try the Pri- 
er. 
Page 97. The Earl of Mulgrave propos'd a 7th Queſtion, viz. 
7th Queſtion. If A accompanieth 2 — Action, in 
which C is not concerned, and C happeneth to come 
in the way of B, after the firſt Action is fully over, 
and happeneth to be killed by B, without the Aſſi- 
 Rance of A, Whether A is Guilty of that Man's 


| Murder? | 
Anfver, No The Judges agreed, that as this Caſe was ſtated, 
| Murder, A was not Guilty of Murder. 
where one Then the Lords went to their Houſe above, and 


happens ro immediately adjourned till the next Morning. 

be kill'd. af- Saturday 4 Febr. The Lords came down from 
ter the un- their Houſe, about Four in the Afternoon, to the 
lawful Action Court in the Hall: And the Lord High Steward 
refoly'd on, beginning with the youngeſt Baron (my Lord Lem- 


fter) Demanded, Whether my Lord Mohun were - 


zs over 
Page 998. Guilty of the Murder of William Mountford,where- 
of he ſtood Indicted, or Not Guilty? And the Lord 
Lemfter ſtood up in his Place, uncovered, and lay- 
ing his Right Hand on his Breaſt, ſaid, Not Guilty 
Page 999. en my Honour. 
My Lord . After the ſame Queſtion had been proponaded 


bun is at to the other Lords reſpectively, in their — 


quitted. the Lord High Steward declar'd, that Fourteen o 
| their Lordſhips had found my Lord Mohun Guilty, 
and Sixty Nine had found him Nor Guilty. After 
which, the Priſoner was call'd ; and being brought 
to the Bar, the Lord High Steward acquainted him, 
that their Lordſhips Judgment was, That his Lord- 
ſhip was Not Guilty. And therefore he was diſ- 
The Court Charged. | 
breaks up. Then the Lord High Steward ſtanding up, broke 
his White Staff, whereby his Commiſſion was dif- 
folv'd : And the Lords return'd, in order, to their 
Houſe above. | 


The End of the Third Vorumt, in the 
Tryals at Large. 
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| The Tryal of RokERT CHAR= vor vv, 


| rags 235 -* 
Nock, E DWARD KING. 


and THOMAS KES, the 
. I1ithof March, 8 W. III. 


1695, 


Clerk of the Arraignment. Robert Charnock, &. 
Hold up thy Hand, [which the Priſoners reſpe- 
tively did.] You ſtand Indifted, &c. | 
DDD HE Indictment charges the three a 
77 — A Priſoners at the Bar, with a 1 

= LESS I raiterovs Conſpiracy and De- Hh Trea- 
3 gn to ſubvert the Government — 2 
of this Kingdom, and to murder pafing and 
the King, and to bring the Sub- i n 
jects of this Kingdom into Sla- the Death of 
| a very and Subjection ro the Frengh the King, by 
King. And to this end it ſets forth, © That up- Aſſaſſination, 
Don the 10th of February laſt, and divers qther Vc. 
Times, as well before, as after, at the Pariſh of 
Vol. IV, Part I, P 3 3 
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« St. Clements Danes, in the County of Midale- 
« ſex; the Priſoners, with divers other Traytors, 
4 unknown, did conſult and agree, to Aſſaſſinate 


* thePerſon of the King, as he was riding in his 


Coach. And did likewiſe agree, that Forty Horſe- 
< men, of whom they themſelves were to be part, 
= ſhould lie in Ambuſh, and ſet upon the King, fo 
« being in his Coach, and upon the Guards that 


were to attend him. And it likewiſe charges 


Charnoch de- 


* them with buying Horſes and Arms, for the 


& execution of this Deſign. 


Clerk of the Arraignment. How ſay you, Robert 
Charnock, Are you Guilty of the High Treaſon, 
whereof you ſtand Indicted, or Not Guilty? 

Charneck. My Lord, I defire I may have a Copy 


fires a Copy of this Indictment, and Council to direct me how 
of the Indict- to manage my ſelf according to the New Act of 


ment, and 


Council, ac- 


cording to the 


lare 


© 


a iry of which is the Reaſonableneſs and Equity, tha 


Parliament, made this Seſſions, for regulating Try- 


als in Caſes of High Treaſon. | 
L. C. F. Holt. Have you not had Council to 
adviſe you already ? Did they tell you, you were 
— 1 Sopy your Indictment, by Virtue of 
K 5 | 
Charnock. Though the Act does not take place 
till the 25th of this Month, yet the Equity of that 
&, being now reduced into a Law, is conceiv'd 
To reach to Caſes of the like Nature, before the 
25th; and I deſire the Act may be read? . 
I. C. J. You ſhall have it read if you will, but 
ou are to be proceeded n according to the 
w before, And before thi 
of an Indictment ſhould be granted, nor Coun- 


cil aſſign d, or permitted to aſſiſt the Priſoner in 


making his Defence, True it is, a Copy of the 
Indictment has been often deſired, but as true, 
that it has as often been deny'd. n 

Charneck, My Lord, The Ground of that Act 


Priſoners ſhould be made capable of fairly defend- 


ing themſelves, is now in force; and 1 hope the 


Court will look upon it to be reaſonable, that I 


ſhould have the Benefit of that Equity, 
TL. C. J. We are not here in a Court of Equity, 


but wal proce according to the Rats of Lear 


s new Act, no Copy 


* 
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and the Law you fpeak of, does not yet com- 
mence. 
Charnock. I am inform'd, there is nothing in 
this Act, but what was Law before the making of 
he 4h, though the Practice may have been other- 
wiſe. 
I. C. J. Then you have been much mifinforme 
ed, for then there could have been no occaſion for 
making of the Act. Bn 
. Charnock. I do not ſay that all Things in this Pige 3+ 
Act, were Law before; but there are ſeveral - 
Things, and particularly theſe two which I now 
deſire, A Copy of the Indictment, and Council to 
aſſiſt me; which were agreeable to Law before. 
And I deſire my Lord Chief Juſtice Treby to de- 
clare, Whether, in a Conference. between the 
Lords and Commons, he did not deliver his Opi- 
nion, That it was the Common Law, that a Pri- 
ſoner ſhould have a Copy of his Indictment, and 
Council to aſſiſt him. | 
L. C. J. Treby. I do not think, I ever ſaid that 
it was Common Law. | 
 Charnock. My Lord, I beg your pardon, I was 
informed your Lordſhip had delivered ſuch an Opi- | 
nion. But whether I am not entitled to the Bene- 
fit of this AR, it having paſs'd both Houſes of 
Parliament, and had the Royal Aſſent, t it 
be to take its Commencement on the 25th ot-this 
Month? For that which is the Law of all Laws, 
the Reaſon and Equity of it, is, and always wi 
RS” No, That dave net aan dint ie: 
J. No, That does not follow, that er” 
cauſe the Wikien, of the Law-Makers has thought . 
it equitable de fut uro, therefore it ſhould be Law * 
now: But the Time of the Court is not to be ta- 
ken up in this manner, Are you Guilty or not 
Guilty ? 1 | 
Charnock, It is impoſſible for me to go to Tryal 
— and without the Aſſiſtance of my 
Council. 1.30, 0175 
L. C. F. Had you not Notice of your Tryal, 
and Council with you, fince that?: 9 at 03% 
Charnock, 1 confeſs I had Notice of my Tryal os OH, 
on Wedneſaay laſt, but my Council did not come 
10 me till rd lat. P be CF, 
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L. C. J. This Day Se'night is a very convenient 


| Notice. © | b 

Sir Tho. Trevor, Att. Gen. My Lord, they had the Liberty of 
Page 4. naming their own Council; and as ſoon as their 1 
The Priſoners Names were brought to me, they had the Liberty Ct 


had an Order to go to the Priſon to them. And they had a fur- 
for their ther Order, that their Friends might come to 
Council and them, but not in private; but that the Council 


— — —_ 1 = in private, and not in the 
— Charnock. But there was no Order for my Sol- 0 
licitor to be with me in the abſence of the Jaylor 8 
— the only proper Perſon to be conſulted t 
wi | | 
Clerk of the Arraignment. Robert Charnack, Are n 
you Guilty, &c. | Y 
 Charnock. My Lord, I hope you will give me | 
more Time to get my Witneſſes; ſeveral of them y 
are ten Miles out of Town. t 
L. C. F. ls that ſuch a diſtance, you could not a 
have your Witneſſes between this Day Se'night C 
and this Day ? Beſides, what you urge, is out of a 
Time: Lou ſpeak too ſoon to put off the Tryal, * 
for there can be no Tryal till Ifſue join'd, and that N 
cannot be till Plea pleaded. xt NY 
- Charnock. My Lord, I was never inſtructed in W 
Querks of Law; I hope you will take care lam 
* hurt for want of knowledge in the Forms of . 
: W. 1 . 
| Clerk of the Arraigument. Robert Charnock, Are fl 
you Guilty or Not Guilty? a t. 
Priſoners Charnock. Not Guilty. + 1 
. plead ve Edward King pleaded Not Guilty alſo. DEI 
Guilty, © . Clerk of the Arraignment. Thomas Keys, Are o 
you Guilty, &c. : 
Keys. My Lord, I have had no Council; I was o 
Servant to Captain Porter, and not able to fee 
Council. | BEAD) a 
L. dJ. But you can tell whether you are f 
Guilty or not. | i 1 
Keys. Not Guilty. 22 y 
Pen and Ink Charnock. My Lord, I deſire I may have Pen, | 
apow'd. and Paper ? Jas | t 


C. J. You ſhall have it, and the Indiment 
readin Latin, if you - ll. _ -Charnech, t 
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| Charnock. My Lord, I do really defire it, if it 


be a proper Time. 2 
[Clerk of the Arraignment reads.) Juratores pro The Indict- 
Dn'o' Rege, &c. till he comes to the Words Interfi- Nun read in 

cere & Murdrare. | — . 

Charnock. What Word was that laſt, Sir ? Ex j . 5 

. Clerk of the Arraignment. Murdrare. aſh — | 
. Charnock. That is an odd Word, I can't under- aqurdrare, 

ſtand what it means. 

I. C. J. It is a Term of Art, the Signification 

of it is to Murder. Go on Mr. Hardeſiy. 

- Cl. of the Arr. Ad ſtragem miſerabilem, &c. to 

the end of the Iadictment. pf 

Charnock, My Lord, I deſire the Indictment 
may be read again ? ; 

The Indittment was read again in Latin. —— nf 

Z. C. J. You that are Priſoners, every one of me. 
you, has the Liberty to challenge Thirty Five of priſonets told, 
thoſe return'd upon the Jury, without ſhewing if they will 
any Cauſe. Now, If you will all join in the ſame not join in 
Challenges, we can try you all together, as you their Chal- 
are all together jointly in the Indictment; but if lenges, they 
you will not join in the ſame Challenge, but every muſt be rry'd 
Man Challenge for himſelf, we muſt try you ſingle. ſeparately. 

\ Charnock, I hope the Court will give my Solli- 
citor leave to be by me? 

L. C. J. No, You muſt ſpeak for your ſelf. What Sollicitor de- 
ſay you as to your Challenges ? ny'd to be by. 
' Charnock. | had not a Copy of the Jury till Le- 
ſterday ; and I have been inform'd, that it is uſual 
ry a Copy of the Pannel Ten Days before the 

yal. - | 

L. C. F. You have the ſame Privilege that is 
ordinarily given to Perſons in your Condition. 

- Art. Gen. There was Order given for a Copy Page 6. 
of the Pannel to be delivered. o | 

I. C. J. That was not of Right, but of Favour z Copy of the 
and it is a Practice that has of late obtain'd : But Pannel nor of 
for Ten Days, that never was in any Caſe; nor is Night, but 2 
it practicable. But you do not anſwer, Whether Farour. _ - 
you will join in your Challenges or not? . 85 2 
_ Charnock. If theſe Gentlemen agree to join in : 
= pn, Il am . ae 5 : They Job in 

ing and Keys agree wi r. ock ta make _— 

the ſame Challenge, | Charnock, lenges. © 


Indictment 
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Charnock. My Lord, I cannot but think it hard, 
that I have not either Council or Sollicitor. My 
Council that I had, are out of Town. | 

Att. Gen. My Lord, He had order, firſt for one 
Council, and then for another; and whoever he 
named, he had order for. 

L. C. J. If you will chooſe none, but thoſe you 
cannot have; tis your own Fault. 


Then thoſe of the Pannel that had a d, were | 


call d, and the Priſoners challeng'd Thirty Three, 
After the Jury were ſworn, Proclamation was, 
made as uſual, and the Jury were charg'd with the 
Priſoners, | | 
Page 9. Capt. Porter Sworn. 


Priſoners de- Charnock. My Lord, I deſire, before any of the 


fre one Wu Witneſſes give Evidence againſt me, the reſt that 
— — {worn and produc'd, may be kept out of Court, 


Granted. . C. J. If there be any other of the Witneſ- 
ſes in Court, let them withdraw, till they be call'd 
for; and let there be ſomebody to look after them, 
and attend them. (Which was done. 

Charneck, My Lord, I deſire alſo, That if there 
be any Thing proved to be ſpoken in Company, 
and ralk'd of mt of common Diſcourſe, or 
only in Jollity, that may not be interpreted as a 

_ ſettled Deſign or Practice? * 
I. C. F. You have Pen and Ink, and may make 
ſuch Obſervations as you think fit. | 

Att. Gen. Will you give the Court and hee: 
ry an Account of your Knowledge, about the firſt 
beginning of this Conſpiracy, the laſt Year ? 

Charnoch, I ſuppoſe any Queſtion about what 
was done the alt Lear, is not to the purpoſe; 
for there is nothing mentioned in the Indictment, 
of the aſt Near. TEES 

may L. C. J. It is in the Inditment, Divers 

of Days and Times, as well before as after; and ſo 

, before the Inditment comprehends even what might 


hid in "Witneſſes, or the King's Council, tied up either 


to the particular Time or Place mentioned in the 
7 | Indictment; 


till they that are call'd, have ſeverally given their 


ſes. 2 E that one may not hear, what the other 


the be done the laſt Year, as well as this. Nor are the 


| 
| 
| 
A 
: 
( 
| 
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Indictment; ſo it be within the County, and be- 
fore the Indictment preſer d. All that is to be re- 
garded, is, That no Evidence be given or admit - 
ted, of any other Species of Treaſon, than what 
is contained in the Indictment. 

Capt. Porter. If your Lordſhip pleaſes, I will 
give you an Account of what was done this Lear; 
and if any Queſtions, afterwards, be thought fit 
by the King's Council, to be ask'd me, aboyt what 

aſs'd before, I will anſwer them very readily. 

n January, ſome Weeks before this Deſign was 
on Foot, Sir William Perkins came to the Place 
where Mr. Charnock and I lodg'd: He told me, 
there were ſome Friends come from Face, and 
that ſomething was a doing, that would be for the 
Service of the King. I told them, if any Thing 


And of Facts 
done in any 
place within 
the County, 
but not of 
any other Spe- 
cies of Trea- 
ſon than that 
laid in the 
Indictment, 
Page 10. 
Porter's Evi- 
dence of the 
deſign'd Af- 


"IM 


of that Nature was a doing, I would readily in- 


gage in it, A little after, I fell ſick of the Gout but 
then Mr. Charnock did acquaint me, that Sir George 
Barcley, and thoſe that came from France, had 
brought a Commiſſion to raiſe and levy War up- 
on the Perſon of King William; and ask d me, How 
many I could bring to join them, if the Ki 
Landed ? And told me, Sir — — would 
come to him about it. Accordingly, 
Holmes, came to the Hoyſe where we lodg'd, in 
Norfolk ftreet, and there they were in private with 
Mr, Charnock; and afterwards, becanſe I was 
they came into my Room. They fad they wer 
oing to ſome Company, and to ſe 
ne afterwards. After that, we had ſeveral Meet- 
ings, particularly at the Globe Tavern in Hatt 
Garden, the Nag's Head in St. James's Street, and 
the Sun Tavern in the Strand; and in all theſe 
Places, we did conſult together, which was the 
beſt way, and where was the beſt Place, to Aſſaſ- 
finare the King. Sir George Barcley told us, he had 
Money to buy Horſes,but not much; he had as much 
as would farniſh about Forty. Capt. Charnock ſaid, 
He would bring fix or ſeven Men, that ſhould come 
out of the Country. Sir William Perkins ſaid, He 
would lend five Horſes, three to be mount 
Men of his own, the other two, by ſach as ſhould 
eee 1 promiy'd fo bring Een Many with 


Horſes : 


% 


Page 11. 


to me, and proffer'd ta go with us. 
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Horſes: And Sir G. Barcley ſaid, That Lowick, and 
others that came over with him from France, would 
make up the Number. All this was agreed to, and 
there were ſeveral Conſultations in what Method 
it was to be done: Some propoſed to ſet upon him 
as he came from Richmond, by the Road; Others, 
when he was on Horſeback, at Cue, Sir G. Barcle 
was for having it done by Ambuſcade, in the Park 
by Richmond ; and therefore deſired me to go with 
Mr. XKnightley,. and view the Ground thereabouts. 
The Day before we were to go, Capt. King came 
e went 
that Night, to the Sman at Knightsbridge ; and there 
we lay, and went next Day to view the Ground. 
And upon the Account that. we gave, Sir George 
Sarcley's Mind was alter'd : And it was agreed to 
do it in the Lane, coming from Brentford to Turn- 
bam Green ;, and the particular manner was agreed 
on too. One Rookwood was to command one Party 
of Sit George Barcley's Men, to attack the Guards. 
He told us, He had bought Twenty Horſes for this 
Expedition. They were to be divided into three 
Parties, and Sir George Berrley was to have Four 
out of each Party, to ſeize ypon-the King's Coach, 
and to ſhoot into it, and Kill the King, and a 
thoſe that were with him. And this was to be done 
on the 15th of February, which was a Saturday; 
and the King uſually went to Richmond on Satur- 
days.” We had two orderly Men to lie at Ken/ing- 
tom for Intelligence, when the King and the Guards 
went out: The one was Chambers, and the other 
Durant. Durant was to bring an Account when 
the Guards went out, and Chambers, when the 
King went out: And when we had Notice when 
the King was. gone, we were to go by three or 
four in a Party, to prevent Suſpicion ; and we were 
to be diſpers'd in the ſeveral Inns about Brentford 
and Twrabam Green, Sir George Bercley was to be 
at the King of Bohemia's Head; and a Man was 
to give Notice to him, when the King Landed, and 
he was to give Notice to us; and ſo we were to 
form our ſelves into our; ſeveral Bodies, ta take 
our ſeveral Poſts agreed upon. And when the 
Matter was over, he told me, We might $2: 
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Town, and lie ſtill; and that there would come a 
ſufficient Number from abroad, to aſſiſt us. That 
Four or Five Thouſand French were to divett in 


Scotland; and the King would be near the French 


Shore, with a ſufficient Army. On Friday before 
the 22d, when it was to have been executed agai 
We met at the Sun Tavern in the Strand, and di 


courſed, near half an Hour, on the former Diſ- 


9 Several were afraid the Deſign was 
diſcover'd ; but I told them, if it had been fo, we 
ſhould have been taken up before then: Upon 
which, it was reſolv'd to do it on the Morrow. 
Capt. Charnock ſaid he could not ſtay, becauſe he 
_. ſhould want ſome Men, that were come up out 
of the Country, on . I aid, I was afraid 
my Horſes were Sick. And Sir William Perkins 
thereupon, undertook to furniſh me: And told 
Mr. Charnock and me, he had ſent to Mr. Lewis, 
that belongs to the Earl of Fever ſham, to procure 
ſome; having, as he ſaid, promiſed ſo to do. I 
ſent the next Morning, to have a Note for two, 
by Mr. Cranburn; and he ſent me a Note back 
again, by Cranburn, that he had ſent to Mr. Lewss, 
and Mr. Lewis ſaid, he would help him to three 
Horſes, with Saddles, Holſters, and Piſtols: And 
deſired the Liſt of my Men, which I ſent him; 
and he ſent it me back again, with a Liſt of his 
own. And then I ſhew'd it to Mr. De la Rue, and 
we were preparing all Things for the execution 
of this Deſign. And preſently after, News came 
that the King did not go out that Day neither. Up- 
on which, I faid, I would go ont of Town, and 
I ask'd Capt. Pendergraſs to go with me ; and we 
ſent Keys to bring Linnen to us : But he did not 
_ till Wedneſday, and on Thurſday we were 
taken. | 

Att. Gen, Were any of the Priſoners at the 
Bar, preſent at the Conſultations you mention ? 
Capt. Porter. There was Mr. Charnock, and 
Mr. King, at all of them; Keys was my Servant a 
Year — half. He was preſent at moſt of the Con- 
ſultations, and hir'd Horſes to be employ'd in the 
Buſineſs. He was preſent both Times, when News 
came of the Diſappointment. And the ſecond tne, 
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he aid, he met the * Guards that were come 
back, all in a foam. That he had ſpoke to one of 
my Tord Oxford's Regiment; and that ſomething 
was mutter'd, upon which he fear'd a Diſcovery. 
Keys did agree to be one of thoſe, that ſhould be 
concern'd and act in this Buſineſs. 
| Att. Gen. As to the Liſt of Men, which you 
Page 12. iy you ſent to Charnock, and he ſent you back 
| with a Lift of his Men: Can you tell whoſe Hand 

that Liſt of his Men was in? 

Capt. Porter. I know Capt. Charnock's Hand 
very well, and to the beſt of my Knowledge it was 

his own Hand; ſubſcribed K. C. 


Art. Gen. How came it, it was not put in Exe- 


cation the 15th. 
Capt. Porter, Becauſe the King did not go out 
that Da „as we had Notice he intended. Durant 
wrote firſt Word that the Guards were gone be- 
upon which 1 went for my Men; and about 
Noon I received a Note from Mr. Charnock, that 
the Ring did not go out that Day: The Note was 
 fabſcribed R. Robinſon, a Name he uſed to go by 
ſometimes. It was wrote with Capt. Charnock's 
Hand to the beſt of my Knowledge. | 
 _ Charnock. My Lord, I conceive he is no legal 
Evidence, for he makes himſelf a Criminal by his 
| own Confeflion : And it is equal in my Judg- 
ment as if he had confeſſed it on an Indictment. 
An Accom- L. C. J. If it had been a Confeſſion on an In- 
plice may be dictment, it would bave been a Conviction; which 
a Witneſs be- would have had quite another Operation: Bat it 
7 not not being upon Indictment, it is no Conviction; 
lies ani therefore he isa legal Witneſs, tho' he does 
acknowledge himſelf to guilty of the Crime. 
Char. He has forfeited his Life by his own Con- 
feſlion ; and now he wou'd, by Swearing againſt 
me, take away my Life to fave his own :' And ſure 
this will take away from the Credibility of his 
Teſtimony, tho þ he may be a legal Witneſs he 
cannot be a good one; and I hope the Gentle- 
men of the Jury will conſider of it 
80 it is in L. C. 5. Not only in Cafes of High Treaſon, 
Caſes of Felo- but of Robberies and Burglaries, and the like; 


ny. the Parties concerned are, and always have been 
. | | ; allowed 
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allowed to be good Witneſſes againſt their Ac- 


complices. 
Char. My Lord, He does not only Swear to 
ſave his own Life, but for 1000/1. Reward; and 


having laviſh'd 1 Fortune, to make up that 


Damage, he may 

Way of Swearing. 
L. C. J. Do not miſtake: He is to have no 
Reward by the Proclamation, unleſs he had come 


tempted to undertake thig 


in voluntarily and apprehended one of the others; 


The Reward is for the Apprehenſion, whether 
they be found Guilty or Not Guilty. 
Char. But ſtill my Lord, He cannot be a good 
Witneſs, for it looks as if he was a Man that was 
willing to have become an Evidence, becauſe We 
whom he has accuſed, particularly my ſelf, were 
xermitted to be taken; and then in the mean while 
= ſeems to withdraw, only that he might be ta- 
ken as a Colour. For my Part I know not, but 
that it may be a Contrivance of his own, to be 
colourably taken up, becauſe he is fo willingly an 
Evidence; as the ory may perceive he is. 
L. C. J. It is certainly a hard matter, if not 


impoſſible to diſcover Crimes of this Nature, if 


the Accomplices in thoſe Crimes ſhall not be al- 
lowed to be good Witneſſes againſt their fellow 
Conſpirators. 

Char. My Lord, I deſire Capt. Porter may be 
ask'd Where it was, and when I brought Sir 
George Barcley and Mr. Holmes into his Company. 

Capt. Porter. It was the Beginni Fe- 
bruary, at my Chamber, in the Houſe where Mr. 
Charnock lodged 3 and 1 was then Sick of the 

Out. | 
King. Capt. Porter, Did I mention any thi 
or was there any Diſcourſe, when you an 11 
Mr. Xuighely, as you ſay, went out to view the 
Ground aboat killing the King. 


Capt. Porter. The Day before he went, we 


dined together, and it was at the Nagg's-Head ; 
and he asked if I was to meet Anightly, and go 
and view the Ground, in order to ſettling the De- 
ſign, which was then talk'd of and conſulted about: 
And Capt. Kng delired to go with us, — 

| y 
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lay at Knightsbridge: And when we were about 


it, we diſcourſed ſeveral Times of the Nature of 
the Place; and Capt. King did not approve of the 


Place on this fide the Water, but lik d the Ambuſ- 
cade better which was to have been on the other 
ſide the Water. beg 2 | 
Att. Gen. Was there any Diſcourſe about this 

or the like Matter the laſt Winter ? 

Capt. Porter. There were ſeveral Meetings 
and ſultations laſt Winter, between Captain 
Charnock, Sir William Perkins and niy ſelf about 
ſach a Thin ; and we thought the quickeſt Way 
to bring in the King and reſtore him to his Crown, 
was by knocking King }V:!!;:am on the Head. 
And there were ſeveral Meetings about the Ways 
of doing it, but I don't remember any of the Pri- 
— 2 were at thoſe Conſultations but Capt. Char- 
noc 1 
Att. Gen. Will you acquaint us with the Rea- 
ſon why it was not done then ? | 

Capt. Porter. We wanted a Commiſſion from 
Fance; which we thought was a neceſſary Au- 
thority for us to act by. 5 

Att. Gen. Do you remember any Diſcourſe 


about a particular Gun to employed in this Service? 


Capt. Porter. I had a Musketoon that carried 
Six or Seven Bullets: I remember I told Captain 
Pendergraſs, if the Coach made any great haſte 


to get away, he mighteaſily hinder that by killing 


or laming one of the Horſes with that Gun. , 
Att. Gen, Was King, the Priſoner, in the 
Room at that Diſcourſe ? q:24 , 
Capt. Porter. I cannot ſay he heard it, but he 
was preſent then. - 21 
Att. Gen. Was there not ſome Diſcourſe about 
a Defect of the Numbers, that were appointed and 
to joĩn in this Thing? ä 


t. Porter. I wanted a Man, and that was 


Kenrick: who had his Arm in a String: And Mr. 
De la Rue brought one that I knew not, and ſome 
of the Company went to the Blew Poſts, to tarry 


there till | came to them; and Capt. King was 


2 when the News was brought us of the 
ppointment. 12 ng k 2 * 
r. 
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Mr. De la Rue was Sworn. 


A a 
| o 


Dede Rus. My Lord, This Conſpiracy: hath or i Nen E. 
been carrying on for ſome Years ; it originally vidence., 


came from Col. Parker, and that was Five or Six 
Years ago, at St. Germains, when I was there: 
He propos d it to me, and ſaid he would propoſe 
it to my Lord Melforr, who was King James's Se- 
cretary in France, Two Years after he came over 

to England, (it was a little after the Buſineſs of 
Hague) ſome Time after | came into gin 
oo ſu — eons þ mr ra Laſt 

ear, in the Months of January, wary, and 
March, till the King's going to Flanders, there 
were ſeveral Conferences and Conſultations about 
this Matter between Sir William Perkins, Capt. 


Porter and others: Capt. Charnocł carried me to 


Sir William Pegkins, whom I had never ſeen be- 
fore, to the Mitre Tavern in St. James's Market; 
and then I was ask'd if I would be concerned in ea- 
' fing as of the Yoke that then lay upon us; Lask d 
which Way it was to be done. Then they ask'd 
me if I knew where Capt. Stow liv'd ; and employ- 
ed me to go to his Lodgings, and appointed me 
to meet them at the Srar-Tavern in White Fryars, 
They were there before me; I met with the 
Captain and brought hinrthither, but That they 
thought not a fit Place to conſult in; and there - 
fore they went to Bromfield's Coffee · Houſe, and 
there they did talk ſomething of it, but they took 
one another aſide and talk d privately among 
themſelves, which I took Notice of; and was 
told, it was becauſe there was an old Gentleman 


in the Company whom they did not care to ac- 


quaiat with the matter, becauſe he was too old to 
have a Hand in it; and they would acquaint none 
with their Reſolutions but thoſe that were to be 
Actors in the Deſign. I was not often in their 
Company after that, but I heard from time to 
3 
orter I t at 
1 and lik'd the Place very well; 
4 —— pron — Marſb Alive, and 
to im away to Kunmmey- we, 
en into France. Charnock told me alſo, that 
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they had ſent to King James for a Commiſſion to 
execute this matter; and to authorize them to 
carry the King into France if they could take him; 
and if they could not, they agreed to excuſe them- 
ſelves, by pretending he was kill'd by a Random 
Shot. I underſtood the Commiſſion was delayed 
along time; and then they reſolved to execute the 
Deſign without a Commiſſion : And within a few 
Days before the King was to go to Flanders I was 
told all was ready; but then they wanted a Ship to 
carry him off. There met at the Roſe Tavern as 
I remember Capt. Porter and Sir William Perkins; 


but I cannot tell whether Capt. Charnock was 


there or not: They told me the matter was con- 
cluded on; and as I remember, they told me 
Capt. Charnock (or Robinſon, for he went by both 
Names) was to have a Recommegdation to ſome- 
at Deal, and there they were to hire a Veſ- 
fel; and I was ask d whether 1 would go with them: 
I told them I would. But the King went a little 
after for Flanders, and they had no Time to com- 
pleat the whole Affair; and ſo the Buſineſs was 
put off 'till the King's Return this laſt Winter. 
"Att. Gen. Well, What ſay you to any thing 


ſince? ä 


vember and December, Mr. King, the Priſoner at 
the Bar, told me that there would a Major Ge- 
neral come over from Fance; and that there was 
a Man of Quality about the Town that offered to 
disburſe Two or Three Thouſand Pounds, if Kin 
ames would give Orders for it; and this was 
to buy Horſes to be engag'd in this mat- 
ter : About the latter End of January, or the Be- 
ing of the Month of February, they told me 
was a Major General come over from Fance 
7 beſides; and there wou 

edily put in E 
_ Service: King told me 
there was the rareſt Place for the Execution of 
the | that was poſſible, within a Quarter of 
a Mile of the King's Houſe at Richmond, in a Lane 
that leads to the Houſe 3 and fo narrow, that the 
Guards could go but very few abreaſt ; and there 
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ws to be an Ambaſcade- behind the Park Paletz 


Talg de oth of Bere On Tc the 
, the gtnh 0 ene : 
I1th of ning th ſaw-Caprt. Porter at the End of 
Nor fol l- Street, he told me they would bè all to- 
— at the Nagg s- Head about Seven or Eight a 
ock, I went and expected to be admitted; and 


ask d if Capt. Porter was there, but there were ſe · 


veral other Perſons with him; and there was a 
Coach at the Door which had brought Two Scorch 
Gentlemen, of which, I thought Sir George Bar- 
clay was one: Capt. Xing came out with me, and 
was talking with me at the Door; and Captain 
Charnock comes with another to the Door in a 


Coach, when he perceived me, he pull'd himſelf 
back into the Coach; but finding he could not 


avoid being ſeen he came out, and ask d me if I 
would not go up Stairs into the Company: But, 
becauſe I was not invited up at firſt I would not 
trouble them. I did not ſee Capt. King aſter- 
wards till Saturday about Twelve a Clock; I was 
then at Charnock's Lodgings: King told me the 


EKing did not go out that Day: He told me that 


Sir George Barclay had brought over Sixteen of the 
Guards, and Two Officers, and a Brigadier, and 
a Sub- Brigadier: That they did not ſtir abroad 
without Leave; and were ſubſiſted at the Rate of 
uA Day, as the Guards were here. He told me 
r. Charnoct and Capt. Porter had ſeveral Con- 
ferences with them how to take off His Majeſty; 
to murder and to aſſaſſinate him. * 532 
Char. This is not Evidence my Lord. 
L. C. J. That is true, not to affect you, but 


+ De be Ree. "Captain, Ning told me alſo what 


he and Durant had propoſed about the. Ambuſ- 
cade was rejected, for it was ſaid that Sir George 


| Barclay was not ſure of Horſe enough to carry 


them off afterwards; wherefore they reſolved to 
aſſaſſinate His Majeſty. in the Lane coming from 
Brent ford to Turnham-Green;, and Sir George 
Barclay was to command Eight Perſons to aſſault 
the King and - thoſe that were in the Coach, and 


Mr. Charnock were to attack the 2 the 
: Q 2 ear 3 
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Rear; and one Rookwood with a Party that came 
from France, and Capt. Porter in Two :Wings 
wereto attack the Two Sides of the Guards: On 
the 18th I met Mr. Charnock near his Lodging in 
Norfolk-ftreer, 1 ask'd him how the matter went; 


fays he, I find people thet were ſanguine and hot, 
and rd, are now grown cold; I believe the 


King has Notice of it, for he has not been abroad 


a good while; and I hear upon Friday Night it was 
agreedi n Council to take up ſeveral Perſons: Said 
he, I believe they are quite off of the Thoughts 
of it; but you my depend upon the main Buſt- 
that will be ſpeedily; which was the Land- 
ing James. On Thurſday I went to Captain 
ging, who was removed from Wor- 
folk-ftreer into Maiden Lane, to one Mr. Brown's 
a Surgeon's; I told him I had heard from Mr. 
Charnect that the Thing was quite off: He told 
me he heard nothing of it, bat found all © 
that were —_— as = — * 
Satwrdey Morning I went to t. 8 2 
ings, and in comes Mr. Kenrick, and after him 
comes in Mr. Keys, and after him Mr. King and 
Mr. Pendergraſs; Cranborn was ask'd when he ſaw 
Sir George Barclay, he faid he juſt came from him; 
then Capt. Porter took a Pen and Ink and wrote 
down a Lift of the Perſons he was ſere of, and 
ſent Cranborn with it to Capt. Charnocks Lodg- 
ings; in the mean Time Capt. Porter told me that 
Mr. Pendergraſs was to be one of the Eight under 
Sir G. Barclay, that were to aſſaſſinate the King, 
and I am going to lend him a Gun that will carry 
or t Bullets; ſays — King thereupon, [ 
you will not fear brea ing the Glaſs Win- 
dows ; by and by came News that Chambers had 
fent Word the King was to go abroad, and the 


Guards were gone, at which all the Company 


ſeemed joyful : Cranborn 3 back the Li 

that Capt. Porter ſent to Capt. k, and there 
were to it ſeveral Names of the Men that 
were to be under Capt. Charnock, and that it was 


his Hand; and at the Bottom there was the Let- 


ters K. C. r go to the Blew Pofts in 
Spring-Garden, 1 found Mr. Pendergraſs m_— 
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ws brought that 7 chad ſent, Word, the 


they all look d very blank; Keys went in and out 


ſeveral. Times, and at laſt he told us the Guards 


were returned from Richmond foaming, and the 


King's. Coach was return'd to the Mem- Gate: 


| Cope. Porter ask'd Pendergroſs to go out of Town 
with him, and ſent, to give the reſt of the 


Company an Account that there was no Occaſion, 


for them, and ſo they diſperſed. 5 was to give 
an Account where e waving > Coun- 


try, that if 8 mi ey KN for, 
But] remember before ray pe aig eng: 


were ſeveral diſloyal Healths 8 Woe a | 


ring the late King, the Health of the Prige of : 
Walc;, the late Queen and the French 
Mr. Porter took an, Orange in his 
f it, gave it 00 the next whom 
to, and began a Heal L 


ker id fn 
ten Orange ; ; and ſaid, though we eNOS | 50 


one Day, 1 _ ro have 3 And Key 5 
at Dinner with them all the r and every Gs: 
pres but Mr.-Charnock and Mx. King were 
not there. 

Charnoci. You ſay there was a Note of Names” 
ſent by me to Capt Tay Do you know. my, 


ng: ; 

Die la R ou have ſeat me fevers) Nats and 
qwned. the Meſſages came from and I do be- 
heve it was your Hand- Writing, e it was 


like the reſt; and Capt. Porter told me it was 

our Hand- Writing. Ffrer the 

broke up, I went to Capt. Charnochs, where. was 

| e Trevor, e of and they 
Xx $ 1 a. Irumpeter 
ing the ans —— 


were drinkin 7 55 2115 
An, Gen. Give 7 5 when yon firſt 
made a Di 175 of this — i 

Ne la Rue, O 510 of Rbruey, 


1 went to Bri Peg pur bn «i acquaint, h 
with the Matter; A ont of To own ; 


met with him on ' Tueſds and deſir d him to ac- 
n e * to ae 
l 2 


and I took Mr. Kos: thither - Br anf bx Word 
King would, not go abroad that Day, upon Which 


mpany. was 


Ki 


| were concern'd in it : 


| a th 


od 81 "The T RTT L. of ear 
Diy; #4 dg me the King tefir'd to know Who 


1 him the Names of all 
I'knew, and where they 11 J 1 told Him on 
This ſday hat had 1 ered edneſday ; Morning 

& Char nock and 1; and what Porter 
aid £9 eg on 1 pe ay Night. I went with 
him ta; on and 


DIES, 


Tith of Febru 


ary, T-met bim 


t. No * ta execute the, Ame. 
S mated ol myo nee Feige Lach bl 
* ed me ihtöthe Kors 820 7 


—— the King : ask d me fore Queſtions + feld 
1 
ex 


e —— ks; „but defir't to. be 
ins becauſe my Tn-" 
ty "rg e At ſach A barbarous De- 


The King mi- 
de e 12 5 to name 
u 00 not be d to 


ee ee te] 
that 1 Wees and wert out of Town 
Porter; & TeſolVing n 88 in Eder But 
ho DT ages ine e ae tes hd 
w "mg C 
My ſelf d fe ed Rog ny Obli- 


5 . ITY ri ts and am willing 


count of ar that I Kn. 
ve the 0 15 dence in Subſtance 
erer and Ve ta re eras 


as introduced to the King 
Tg d'Potrland;' yhere T told the King what 
Rr Court: Ee 5 55 0 I was 


afly*Difc f thi 
25 P 1 8 5 F 10 1 i 25 
ex, The fa ſame in Per he 


%% 11 


4 7 ; 
25 TE ela Seb Aboutthe 1 röf 
kt was ſent to by 28 Porter, to 


8807 i. it bh + ard Fines * told the of 
BG ＋ 's Life; and that 
Sit Geo." T Officers, were — | 
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That he went out of Town with Capt. Porter ; 
That they went to Epſom the firſt Night, and from 
thence to Leatherhead the next Day, where they 
lay till Thurſday Morning, when Porter, Keys, and 
he where taken and — to Town, where they 
remained Priſoners ever ſince. | 
My Lord Cutts was Sworn, . 3 
My Lord Portland and Lord Cutts depoſed, That page 21: 
Mr. Pendergraſs had given the fame Evidence in ja 
Subſtance before: the King, as he did now in 


Mr. Berthram was Sworn, Þ —_ 
Sol. Gen. Pray give the Court an Account of 
your Knowledge of Charnock. _ 1 ves 
Mr. Berthram. The 8th or gth of February laſt Be-rtbran'sEvis 
I was crofling Covent-Garden, | lighted upon one dence. 
Mr. Trever, who is now in Newgate, 'and he told 
me he was going down to Charnock's Lodgings; 
and — he —_—_ im ſay he wanted by ea _ 
me, an ail'd upon me to go with him; an 
when — to Mr. Chernock's Logdings, Mr. 
Charnock took me into a Back- Room, and told 
The King, that is, King James, was a coming, a 
there was a Piece of Service to be done before he 
could come, and if I would aſſiſt in it, it would 
anſwer my Expectation. I ask'd him what was to 
be done? He anſwer'd, You muſt only go Abroad 
to take the Air; you will ſee ſeveral of your Ac- 
quaintance there. I deſit d to know what was to 
be done; he ſaid, It was to cut off this Spark, or 
take off this Spark, ¶ I can't tell which,) and then 
the King will come quickly. I underſtood that 
the Party I ſhould meet when I weat to take the 
Air, were to cut off the King. „ . 
Att. Gen. How long had you known Charnock? 
Bertram. By Times Seven Years; he was 2 
Lieutenant in Col. Parker's Regiment, and I was 
a Trooper there. I told him I could not engage 
| — Baſie ſs, for Lhad diſpos d of my ſelf other- 
Wen 11 £5 eee 47S "R's FIBER 
Atte. Cn. He-was engaged with Sir William © 
Nera ani nee | | 118 
* » Berthram. On the 22d of February met Mr, 
Charnoci at Lincoln s- Im Back-Gate;, he told me 
in 24 Ware 


E 
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Warrants were out againſt us, as he heard, and 
we had as good, if I would come to his Lodgings, 
go out to Kernfingron and do the Work at on 
and take him off, and then we ſhalt be quiet an 
have the King here. 6 

r. Royſe was Sworn. - TIT 

Delis — When were you ſpoke to about this 
Mr. Boyſe. On Friday the 14th of February, I 
went to vifit Mr. King. He told me there was a 
reat Undertaking in Hand, and he had put my 
ame into. the Liſt, and if I would make one I 
Thonld have a Horſe; and he ask'd me if I had any 

Boots, and defir'd me to fee if I could get any, 

A and meet him in the Afternoon at the Roſe Tavern 
in Covent-Garden; but in the mean Time he bid 
me go to Mr. Knightley, and he would inform me 

er. I went to Mr. Anizhtley, and I came to 

Mr. King again in the Afternoon, at the Roſe, and 

he deſir d me not to be out of the Way the next 

Day, but to be at my ings, and he would 

come or fend for me, and I had Twenty Shillings 

of him to buy Boots, and he ſtill referr'd me to 

Mr. Knig When I came to Mr. Knightley, 

he told me there was nothing to be done that Day, 

but I was deſird to be always in the Way, for 

the Buſineſs would ſoon be over. After that I met 

Mr. King ſeveral Times, who ſtill referr'd me to 

Mr. rn and when I ask'd for my Horſe, 
he told me, ſhould have one allotted me Time 8 
enough, and when this thing was done we ſhould: 
l he never told me it was to take off 


v1 i - 


George i 
mens - Party; and that there Mans bony: 
ty; and were rty: 
or Forty Five that were concerned in the Deſign. -- 
Mr. Charnoct's Chiawock. As to Capt. Porter's Evidence; He ac- 
Remarks on Knowledges I told him I had never ſeen the Com- 
Ponce Evi= miſfion he mentions; nor is it to be ſuppoſed the 
dence. Rn os trouble hin nnn a2 Cam- 


miſſion 
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miſſion with his own Hand 8 for notwithſtanding 


his preſent Sufferings and Circumſtances, he has 


ſtill his Miniſters about him, and my Lord Mid- 


dleton is his Secretary of State, ſo that' this is to 
be looked upon as a Fiction. He ſays that he and I 
were to command a Party, but he does not fay 
what Men they were to be; and is it ſuppoſable, 
when the Deſign he talks of was fo near being put 
in Execution, it ſhould not be known who ſhould 
engage in it. When I was examined before the 
Council, my Lord Keeper ask'd me, When I ſaw 
the Duke of Berwick? | thought it not fir to an- 
ſwer that Queſtion, becauſe I knew the Duke of 
Berwick was Qutlaw'd here, and I might accuſe 
myſelf if I acknowledg'd having been in his Com- 
ny, though it were at St. Germains; but I ſaid, 
never believ'd he was in London, and I do not be- 
lieve he was: Porter ſays I ſent him a Liſt of Men 
Written with my own Hand, and ſubſcrid'd K. C. 
He does not ſay he faw me write it; and a Simi- 
tude of Hands was never thought good Proof in 
Criminal Caſes, and here is no Proof of any O- 
vert · Act, by buying Arms, or Horſes, or Writing 
Letters, or any thing of that Nature; nor is there 
any Proof that while this bloody Aſſaſſination was 
on foot, which he owns himſelf to have contrived 
and carried on, I had fo much as a Horſe any 
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Page 23. 


. 


where. The next Evidence is Mr. De {a Rue, and Mr, charnetv 


he is a very Evidence, if Hearſay is to be be- 


| Remarks on 
hev'd : He ſays, That at the Roſe Tavern laſt Year, De la Ku Eg 


there was a Conſultation about carrying King Mi- vidence. 


liam into France, in a Veſſel alive, G. If we had 
got the Prince of Orange in our Power; if we had 
bie 

dle 


| Wiliam in our Power, How is it poſſi · 
we hum to Deal a 
one would believe us Madmen to entertain 


ould ever have carried to Deal 2 any 


ach a 


ing in a Coach to the Nagg's- Head Door, where I 
me, and afterwards 


1 1» 92 


inted the Ni 


my com- 
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came from viewing the Ground, and were to make 
Page 24. their Reporty and Porter told him of it, and yet 
would not admit him; and I was ſhie of him : 

This muſt be look'd uponas improbable or impoſli- 

ble to be true. It was ſaid I was to have attack d the 

King with Sir G. Barclay, but C. Porter ſays we were 

to be together to attack the Guards, both cannot 


be true. He ſays that on Wedneſday, he came to 


me and ask'd me of the Affair, how it went on. He 
doth not ſay what the Affair was, that it was about 
_ the King, nor indeed is it probable it ſhould 
be; for he ſays, I was _—_ ſhy of him, and that 
he could never get any Intelligence, but from Capt. 
Porter. He ſays, Cranburn brought a Lift from 
me to Capt. Porter, with R. C. at the bottom of 
t: This does not prove it was my Liſt. Then he 
ys, That Cranburn came to the Blew Paſts, as 
from me, to acquaint them with the Diſappoint- 
ment; that the King did not go out that Day. 
This, as to me, is but Hearſay; and what am I 
concern d in that which other People talk among 
themſelves? Though they uſe my Name, I can't 
help it. And this Evidence is not only e. 
Criminis, as I objected to Mr. Porter, but he 
clares that he ſet himſelf to trapan me. And I have 
read in à Book of Sir Robert Atkins's, that to be 
particeps Criminis, proves àa Perſon to be a bad Man, 
and conſequently not ſo Credible; eſpecially, if it 
can appear, the Witneſs has trepan'd the Priſoner 
into the committing the Crime. This trepannin 
proves he bore Malice againſt the Perſon trepan' 
that he intended to do him ſome: Miſchief, a 
deſign'd to take away his Life : Shall ſuch à one, 
Page 25. fays be à credible Witneſs, and be 'believ 
Remarks on * n;? God forbid! As to Mr: Pendergraſs, 
Pendergraſe's I hope what he faith, can't be look d upon as Evi- 
Evidence, dence againſt me; hecanſe, whatſdever he faith re- 
lating to me, i abgur the Notes and Meſſages that 
he faith were brought to Capt: Porter. And all of 
3 it can amdunt, at the utmoſt, but to Hearſay, 
— — — from other Peoples Months. The laſt Evidence 
1 er that Ia nd relates to me, is that of Mr. Ber- 


which wes; to be ſo great a Secret, and which, 1 
ſhould ſay, was not fit to be . 
| e 


is very improbable, that this Matter, 
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Three People at once, I ſhould communicate to a 
private Trooper. Beſides, I cannot; nor, I believe, 
can any body elſe tell, what to make of the Words 
raking off the Spark! How to conſtrue that, to 
make it an Evidence of a Deſign to kill the King. 


I might ſay, there was a Noiſe that King James 
would come, for it hath been in the Gazerrs; but 


it is not probable, I am ſure it is not true, that J 
ſhould ay, There was ſomething to be done firſt 
for the Taking off the Spark. He does not lay, i 
talk'd to him of killing the King; but only, that 
he might ride ont, and take the Air; and there 
he' ſhonld meet with ſome of his Acquaintance. 

s to the meeting him at Lincoln's Inn Gate, I 
do remember [ met him there on the Saturday, the 
Day before I was taken ap; and I did here there 
were Warrants out, but there never was that in- 
—— him and me, that I ſhould deſire 
him to come to my Lodgings. I hope the Court 
will be of Opinion, that the Evidence . 
againſt me is frivolous and weak: And that if it 
were all true, it is only Diſcourſe; and they are 
forced to fupply in Words, what they want in Fact. 

Lord, I do inſiſt, here is not plain or mani- 
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page 26. 


N . 
feſt Proof of any Overt Act, but only preſumpti- = _ 


efires the 


ons. And, my Lord, I deſire the Jury may be told Court to ai. 


plainly, * What is Legal Evidence, and what is 


rect the Jury 


not? And then, What is ſufficient Proof of any in Points of 
one Overt Act or Species of Treaſon? And that Law. 


you wonld not leave it to the Apprehenſion of the 
Jury, What they do believe, but inform them re- 
ally and truly what is Legal Evidence, and what, 


of that fort, has been given to Day? 


- This is a ſtrange ſort of a Conſpiracy. . In the 
Indi&ment it is ſaid, There were Forty Men to do 
this Fact upon the King, in his Coach, and for At- 
tacking the Guards! Can it be ſuppos d, that any 


Man in his Senſes would do ſuch an Act as this, 


1 


without reſpect to his Security? The Guards are, 


at leaſt, treble the Number, and better appointed. 
And that Forty ſhould aſſault treble the Number 
in divided Bodies, were only to mix Fancy and 
Madneſs with Reſolution; eſpecially, when we 
had no Aſylum, no Caſtle or Fort to retire to, nor 


none to back or aſſiſt us. We ought rather to be 
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Page 27. 


The Com- 
mand of a 


The TRIAL of 


'd to Bedlam, than any other Placey if we 
be thought Guilty of fo much Raſhneſs and 
2 PLOT 


What ſay you Mr. Xing? 

King. My Lord, I muſt inſiſt upon a great ma- 
gs Mr. Charnock has done : Brit as to what 
relates to my ſelf, Capt. Porter faith, I went with 
him and Mr. Knightley to view the Ground : Truly 


S 
7 
85 


. Knightley, but it was meerly to take the Air. 
to Mr. De la Rue, he does not pretend to ſay, 
I did ever tell him of a Deſign to deſtroy the King. 
And as to the Sword he ſpeaks of, I always wore 
one. Mr. Pendergraſs ſays he ſaw me at the Roſe 
Tavern, where we diſcours'd of the Matter; but 
does not tell you what that Matter was. to 
Mr. Beyſe, He doth not tax me with a Deſign of 
Killing the King: Nay, he ſays, I did not mention 
any ſuch Thing to him. As to what is an Overt 
AR, and what not; and what is good Proof of it, 
and what not, I muſt refer to your Lordſhip. - 
Charnock. My Lord, There is no Place laid in 
the Inditment, nor no ſet Number of Men aſ- 
certain'd. IB 
L C. J. You are out of Time for that; you 


| might have ſpoke to it before the Evidence was 


ven, or you may ſpeak to it after the Verdict is 
— in. Mr. Keys, What have you to ſay? 
Keys, All that I have to ſay, I was Servant to 
_ Porter, and I did nothing but by his Order. 
C. J. No Man is ſuch a Servant, that the 
Commands of his Maſter can excuſe him ſor com- 


Maſter, no ex- mitting of High Treaſon. It is prov'd you bought 
caſe for com- Horſes, and he told you apon whaz Peſign, and 


——_ 


pou ingaged in it. 1 04 55 ia! 
Keys. 1did not hear any thing of it, my Lord: 
My Maſter was ſed. to jeſt with me ſeveral 
and he might ay Things I did not regard. 
L. C.F. If you have any more to ſay, you muſt 
k it now, for you cannot ſpeak after the King's 
have ſumm'd up: They muſt have 
laſt Word. Have you any Witneſſes to call, ar 
any thing more to lay ? „ SOIC 


I did go abroad with Capt. Porter and 
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7e ' Charnock. No, my Lord; We have nothing 
d more to ſay, but leave it to your Lordſhip entirely. Page 30. 


L. C. F. Gentlemen of the Jury, © Theſe Lord Chief 
© Three Priſoners at the Bar, ſtand Indicted of Juſtice direds 


1 & High Treaſon, for Conſpiring, Compaſſing, and che Jury. 
it © Immagining the Death and Deſtruction of the 

h King, . — of Aſſaſſination. And the Indict- 
4 © ment charges them, That they did meet and 
d & conſult with divers other Traytors, unknown 
r. < tothe Jurors, and there did reſolve on this Aſ- 
7 4 fſaſſination; and Horſes and Arms were pre- 
bs © par'd and provided, for the execution of it. 
re &.-Queſtion that you are to Try, is, Whether 
ſe © theſe Perſons, who ſtand thus Accuſed, are 
It „ Guilty of this Crime or not? You have 
2 © the Evidence, which you are to conſider of, in 
of 4 relation to theſe Priſoners; and how far they 
n L re affected by it. The King's Council have re- 
rt 4 peated the moſt material Parts of it, and there- 
t, * fore I need not do it again. Now, I muſt tell page 42; 
_ you, Gentlemen, that what Mr. Charnock ſays, What Words 
in i t bare Words are not Treaſon, is very true are Treaſon, 
ſ- “ in ſome Caſes : For looſe Words, ſpoken with- and what 

\ out any relation to any Act or Deſign, are not dot. 

u "©. Treaſon or an Overt-· Act. But Arguments and 
as Words of perſuaſion, to ingage in ſuch a De- - 

is & fign or Reſolution, and: directing or propoſing 

| the beſt Way for effeRing it, are Overt · Acts o 


to < High Treaſon; as much, as if Two agree to- 

b 8 r to kill the King, though the Agreement 

1C © be Verbal only, and not reduc'd to Writing. | 
n- 4 Likewiſe, Conſultin together for ſuch a pur- | 
* 6 is an Qvert-A& of Treaſon. For it is the The Langes 

d © Imagination, the Compaſling and Deſigning the „ 

| , Death of the King, that is the Treaſon. But Treaſon. | 
+ there is no Way of diſcovering thoſe Compaſ- And any = 
. 

it 

* 


4 ſings and Imaginati but by ſome external thing which 

Act, that may manifeſt ſach an Intention and — — 

©. Purpoſe : And that which is a ſufficient Manife- chat, is an 

© ſtation of ſuch a Deſign, is an Overt · Act. Bat Overt- Act. 

„there have been prov'd ſeveral Meetings. and Meeting and 
r & Conſultations, Propoſals at thoſe Meetings, —— wa 
| about the Ways and Methods, for bringing about. 
the Deſign of Aſſaſſination, And it was never > 
I 1 8 yet 


26 be TRIAL of 


Perſuading © yet doubted, but to Meet and Conſult to kill 
one to ingage © the King, was an Overt-A& of High Treaſon: 
_ Defign, — — Mr. Charnoc bs endeavouring to ingage Ber- 
AR. 92 A : * in this Enterprize, is 2 Overt- 
H — < But then, Gentlemen, as to what the Priſo- 
lefs of whar ners ſay, That the Witneſſes do teſtify by Hear- 
the Prifvace © ay, and that's not Evidence; it is true: And 
| himſelf aid, © therefore I did omit repeating a great part of 
is no Evi @ what De la Rue ſaid; becauſe, as to him, it was 


_ gainſt © for the moſt part Hearſay. But whatever Evi- 


< dence has been given of any Fact done, within 
the Witneſſes own Knowledge; or of any Con- 
* ſult or Diſcoure of the Priſoners themſelves, 
— 2 are to take Notice of as good Evi- 


« As to what is objected to the Credibility of 

© the Witneſſes, becanſe by their own Acknow- 

© ledgment, they were involved in the ſame Crime. 
Accomplics No, I muſt tell you, That Priſoners, under 
— < thoſe Circumſtances, are Legal Witneſſes: But 
Wan i © their Credits, as in all other Caſes, are left to 
© your Conlideration. Such Evidence has, in all 

Ages, been allow'd good Proof; and if it were 
© not allow'd, it were hardly poſlible to have full 


< Proof of ſuch ſecret Contrivances: And the Go- 


< vernment could never be ſecure againſt ſuch vil- 
< lanous Enterprizes and Machinations. 


Gentlemen, I leave it to you: You have heard 


< what the Witneſſes ſay againſt the Priſoners, 
< and what the Priſoners have ſaid for them- 
 < ſelves: You are Judges of this Fact. If you are 
not ſatisfied, That there has been ſufficient Evi- 
© dence given, to prove them Guilty, you will 
* Acquit them. But if you are ſatisfied, that up- 
on the Evidence, and all the Circumſtances of 
© this Caſe, that are Guilty, I ſuppoſe you 
< will diſcharge your Conſciences, and giye your 
Verdict accordingly. SN £288 | 
The Prifoners Then the Jury withdrew, and in leſs than half 
ate Convicted. an Hour return'd, and found all the Three Priſo- 
were Indicted. And the Conrt adjourn'd *rll Six 
24. were Indicted. djourn'd *till Six 
nd a Clock that Evening. | "As 


Me 
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Poft Meridiem eodem Die. | 
About Seven a Clock, the Lord Mayor, and the 
Common Serjeant, with as many of the Court as 


would make a ©zorum, came upon the Bench. 
. .. Clerk of the Arraignments. Robert Charnock, Hold 


up thy Hand, (which he did) You ſtand Convicted 
of High Treaſon, for Conſpiring the Death of our 


Sovereign Lord the King by Aſſaſſination. What 


can you ſay for your ſelf, Why the Court ſhould - 
not give Judgment upon you, to Die, according 
to the Law ? | | | 
The Faylor made him kneel, and when he roſe up, The Priſoners 
be ſaid as folows. | — 
Charnock. 1 have a great deal to ſay, if I knew when brought 
when was the proper time to apply my ſelf, to the to their Sen- 
ſay ing what [I have to ſay. To — 
Common Serjeant. You are now call'd to, to 
know what you have to 77 MOTEL | 
Charnock. J have not had 4 fair and equal TYyal ; The Priſoner 
for in the laſt Act of Parliament, for Regulating inſiſts, he 
Tryals in Caſes of Treaſon, the Equity and Rea- ought to 


ſonableneſs of a Priſoner's having that, which was hare the Be- 


deny'd me, viz. A Copy of the Indictment, and nefic of the 
Council, is laid down as the Ground and Reaſon late 44. 
of making that Act, It is in the Preamble of the 

Act; and though, as to the Time of the Com- 
mencement, there is a certain Day prefix'd, yet 

the Equity of the Act is always the fame; and 

that Equity I take my ſelf to be entitled to. 

Com. Serj. The Act is to commence ix futuro: A Copy of the 
And it is the Common Law only, that this Court 1ndicimenc, 
can proceed by, and you be try'd by. It was ne- aud Council, 
ver practiſed heretofore, nor can be, till that Act — 4 
2 ok If ow age any Thing to except to 1 

e Indictment, that is v r or you to + 
and we will hear it. N | . 

Charnock. Sir, All the Facts in the —— 
are laid in the Pariſh of St. Clements Danes; Page 35. 
there is not one Fact -prov'd to be done there. 

Com. Serj. It is ſuſficien t to prove them done in 

County. Wo" | 

Charnock. We are charg'd to have bought Horſes 
and Arms, in the Indictment; and there 2 
2 / | T 


we The TR TA L of; &c. 
Proof of any Horſes or Arms bought : I am ſure, 


as to me, there was not. 
The Prifo- Com. Serj. You enter into the Evidence, which 
ner can't is Matter of Fat, and we cannot enter into any 
Wies ro the Conſideration of it: But if you have any Obje- 
— — w the Frame of the Indictment, let us 

it 

The poten Charneck. I think the Indiẽt ment is uncertain: 
” It fa lays, Qs Quadraginta homines Equeſtres, aut circi- 
— — ace, Roberto Charnock; Edvardo King, & 
the Indic Thoma Keys. This is either nat true, or it is Non- 
meat. ſenſe. For if there be Forty Horſemen, or there- 
aboats, of Robert Charnock, Edward King, and 
Thomas Keys, that cannot be true ; for they can't 
make Forty. And if you take in the aliis proditori- 
bas ignotss, that will make it uncertain; and that 
„ 21 da, N. f sc 
r is £1 R 7 
& prediftis aliis proditor ibus — ac aliis, which 


S Fen here i rue & ibidem, What 


Word is that ibidem ? 
Cam. Serj. It is the beſt Word that could be,and 


Page 36. is always us'd in Law-pl leading, rr 


Charneck. I perceive whatever I offer, is nas- 


Com. Serj. You ſhall be heard to ſay, whatever 
you think is for your Intereſt to ſay. 
Charnock. 1 — theſe Things were for my 
. — 4 but I ſee it is to no purpoſe, therefore I 
" have done. 
= the 1 — Ki King, Hold 


e — — 
heard, 


"thy Hand, 
2E ms — 1 


ky 2222 
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Cum. Serj. You have been told, that will not e- 


„ adobe "PA 

| en the Common Serjeant pronounc' Sentence pro- 

uſual Sentence in High Treaſon. — 
And the Priſoners were Executed — 

_ Wedneſday the 18th of March, 1695, at Ty- 


The Tryal of Sir Jonun FxIExD the Page 374 
23d of March, 8 W. III. 1695. hs 


 Clerkof the Arraignments. Sir John Friend, Hold 

up thy Hand, | 
Sir Jolm Friend. My Lord, I humbly move, that 

William Courtney, who is a Priſoner in the Gate- 

7575 may be ſent for? He is a material Witneſs 
r me. 

* = J. Why did you not ſend and deſire this 

ore 

— Fohn Friend. I did not hear of him till laſt 

Night. 

L. C. J. You ſhall have a Habeas Corpus ad te- A Priſoner 
Rificand': Let your Sollicitor come hither, and muſt be 
you ſhall have a Warrant for the Writ. brought up _ 

_ Sir John Friend. If you pleaſe to give a Rule of b Lene — 
Court, I ſuppoſe it may be done preſently. 8 . 
. No Sir John, It muſt be by Writ, or 1 
the Keeper of the Garehouſe can't bring him. It OY 
will be got ready preſently; I believe, Time 
enough for you to make uſe of his Teſtimony. 

* Clerkof the Arraignments. Sir J. Friend, Hold Page 38. 
up thy Hand, Thou ſtandeſt Indifted, & cr. 


cc HE Indictment ſet forth, That the faid Th. raja 

| T Sir John Friend, the iſt Day of July, in ment for 
tc the Seventh Year of the King, and divers other High Trea- 
Days and Times, as well before as after, at Lan- ſon, in con- 
4 dom, in the Pariſh of St. Peter, Cornbill, in the ſpiring the 
„Ward of Limeſtreet, did Traiterouſly Compaſs, Deſtruction 
Imagin, and Contrive, to e and Murder the od the King, 2 
fad King, and to incite and procure the French 13 bo cang- 
King to make an Invaſion; and alſo, was adhe- N , 1 


F © ring to the _ es" And that, in pro- | 


Vol. IV. Part « fecution 
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« ſecution and performance of that Trayterous 
4 Adheſion, the ſaid Sir John Friend, the ſaid iſt 


* Day of Faly, and divers other Days and Times, 


Page 39- 


Where Mat- 
ter of Law 


C5 


os _ the preſent War with France, did Trai- 
4 teroully Conſult with Robert Charnock (lately 
& attainted of High Treaſon) and divers other 
* Traytors, to the Jurors unknown, how to pro- 
© cure from the French King, Forces to invade 
< this Kingdom; and to levy Forees, to join with 
them, upon ſuch Invaſion. And alſo did agree, 
to ſend the ſaid Robert Charnock into France, to 
< the late King James, to propoſe to him, and de- 
© fire him, to obtain the aforeſaid Forces of the 
© ſaid FrenchKing and to give him Notice of ſuch 
their {aid Traiterous Intentions and Adheſions. 
& And that the ſaid Sir John Friend, the ſaid iſt 
©« Day of July, did Traiterouſly accept a Com- 
< miſſion, under the Hand of the ſaid late King 
James, to be a Collonel of Horſe, in the Forces 
< intended to be raiſed in this Kingdom, againſt 
the King. And that, in proſecution of his ſaid 
Commiſſion, he actually Raiſed, Liſted, and 
©« kept in Pay, divers Soldiers and Troops, in or- 
4 der to join the French King's Forces, on the in- 
© tended Invaſion. And alſo did buy and provide 
< Horſes and Arms for them; againſt the Duty of 
& his Allegiance, the King's Peace, Cc. | 
Io which Indictment the Priſoner pleaded Not 


wity. | 
Friend. 1 deſire, if any Matter of Law do ariſe 
at my Tryal, I may be heard by my Council ? 


ariſes, che Pri- L. C. J. If any Matter of Law ariſe, and you 


ſoner ought 
to have 


N 


tell us what it is; and the Court ſees it is a Matter 
of Doubt, We can, and ought, to aſſign you Coun- 
cil. But that is time enough, when ſuch Matter 


does ariſe. 


Friend. I hope, as you are of Council for the 


King, as Judges; ſo you will be Council for me, 


and _— Whether any Matter that ariſes, be 
— | 


Law or | y to | 
We are bound to tell you when any 


L. G * 
Thing lat Nature appears, and to let you have 
"that poſlibly you can 
| . have; 


all the Benefit of the Law, 
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8 have; fof we are oblig'd to be indifferent between 
t the King and you. 
k The Priſoner defir'd Pen and Ink, and to be put 
- in Mind when he had challeng'd his Quota; (which 
y was granted him.) And the Court aſſur'd him, he 
r ſhould receive no prejudice by any Thing of that 
- | kind; or by any ſlip, in point of Form. 
e \ [Then the Fury were call d. 
h James Denew was call'd as a Juryman, and ſaid 
5 he had no Freehold. Page 40. 
0 Att. Gen. We except againſt him; for we would None but 
- not have any body that is not a Freeholder, ſerve Freeholders 
e upon the Jury. The ſame Exception was made to upon the Jury: 
h Fohn Cox, and others. 
bs The Jury being Sworn, Mr. Mountague open'd Page 41. 
t the Indictment, and Mr. Attorney open'd the Na- Sir Tho. Trevor, 
- ture and Courſe of the Evidence. . Page 42. 
4 Then Capt. George Porter was call'd. Page 43. 
8 Sir John Friend deſired to ask him, If he were a page 44. 
t Roman Catholick, or a Proteſtant? But the Court A Witneſs not 
d were of Opinion, he was not bound to anſwer that bound to an- 
d Queſtion. For if he were not bred up in that Re- ſwer, where 
re ligion, and had been reconcil'd to the Church of his Anſwer 
1- Rome; it was to own himſelf Guilty of as great a — ſubject 
e Crime, as that the Priſoner was charg d with. And pH- 
Ff although he were always of that Religion, it might a 
ſubject him to very great Penalties; ſuch as the 
12 Confiſcation of two Thirds of his Eſtate, &c. And 
| a Man was not bound to anſwer any Queſtion, 
ſe that would ſubject him to any Penalty or Infamy. 
Friend. Well, Lhope the Jury will conſider it, 
u that he will not anſwer the Queſtion; and there- 
Cr fore they are to take it for granted, that he is ſo. 
1- Capt. Porter was Sworn. | 
I Sol. Gen. Pray give the Court an Account, What Sir7obnHavles. 
Meetings you have had with the Priſoner, about  , _ 
e inviting the French over hither; or, for a Riſing dend of che 
2X here? inviting King 
Ee. Capt. Porter. About the latter end of Maylaſt, aanes to come 
or the beginning of June, we had two Meetings; over with a 
y one at the King's Head in Leadenhall Street, the body of French 
= other at Mrs. Mountjoy's, in St. James's Street. At Troops. 
n the firſt Meeting were preſent, my Lord 2 Lord Aylef- 
＋ my Lord Montgomery, Sir John Friend, Sir Wil- bu in the 
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liam Par bins, Sir John Fenwick, Mr. Cook, Capt. 


Page 45+ 


Charnock, and my ſelf; and Mr. Goodman came in 
after Dinner. At both theſe Meetings, it was con- 


ſulted of, and agreed, to ſend Capt. Charnock in- 


to France, to King James; to deſire him to bor- 
row of the French King, Ten Thouſand Men to 
come over hither; Eight Thouſand Foot, One 
Thouſand Horſe, and One Thouſand Dragoons. 
_ Charnock ſaid, He did not care to go upon a 
fooliſh Meſſage; and therefore deſir'd to know, 
What they would have him to acquaint King James 
with, and aſſure him of? They all agreed to meet 
the King, whenever they had Notice of his Land- 
ing, with a Body of Two Thouſand Horſe : Of 
which, every one in particular, was to bring their 

nota, where-ever he would appoint. 

Att. Gen. What was the ſecond Meeting for ? 

Porter, The ſecond . Meeting was about a Fort- 
night after the firſt ; and Mr. Charnock deſir'd it, 
to ſee whether we all kept to our Reſolution : And 
inform'd me, that he was to go in three or four 


Da | 
Sol. Gen. What do you know of Sir J. Friend's 
agreeing to raiſe a Regiment of Horſe ? 
Porter. I know nothing of that, but from others. 
I heard him ſay, He would be as ready as any Man, 
whenever the King came: And I have heard from 


Capt. Charnock, and Sir William Parkins, that he 


had a Commiſſion to be a Collonel of Horſe. 
Att. Gen. Who were preſent at the ſecond 
Meeting ? | 

Porter. My Lord Aylesbury, Sir William Par- 


kins, Capt. Charnock; and I can't tell whether my 


Lord Montgomery and Mr. Goodman were there, 


but the Priſoner at the Bar, I am ſure was there. 


Att. Gen. What Diſcourſe had you with Char- 
nock, about the Succeſs of his Journey? 
Porter. I did not ſee him till about three or four 


Days after our Riot Buſineſs in Dyury- Lane; u 


on the Account of which, I had been a Priſoner in 
Newgate. He told me, That he had been in France, 
and that King James thank'd them for their Kind- 
neſs; bat told him, the French King could not 


. many Men that Lear. And withal, _ 
| | e 
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he had been with Sir Jom Friend, and the ſeveral 
other Perſons, with Meſſages from the King; but 


I do not know whether he had been there or no, 


only as ke told me. 

Att. Gen. What other Meetings have you had 
about this matter, this Winter ? 

Porter, | was once at the Nagg's- Head in St. 
James's ſtreet, with Sir George Barclay, Sir John 
Friend, Sir William Perkins, Mr. Ferguſon, and 
one Humes, and Capt. Charnock came in after 
Dinner; and one Harriſon, a Popiſh Prieſt who 
goes by the Name of Johnſon: I cannot tell what 
they diſcourſed of, they whiſpered among them- 
ſelves; only Sir George Barclay ſaid, that ſome 
people that were not ſo violent, had written over 
into France, to ſtop this Buſineſs: Whereapon [I 
faid, I hope you will have no Letter to Night. 
Upon which Sir John Friend reply'd, Is there any 
thing behind the Curtain ? If there be, I am not 
fairly dealt withal ; I will proceed no turther. 


L. C. J. Did Sir John Friend agree to the ſend- + 


ing Charnock over ? 
Porter. Yes, I do poſſitively affirm he did. 
Capt. Brice Blair was Sworn. 
Buy Gen. Do you know the Priſoner at the 
r 


Blair, Yes, and am very ſorry Iam to come %, RI 


on ſuch an Account againſt him. 
Att. Gen. Give an Account what you know of 


dence of the 
Priſoner's ha- 


Sir John Friend's having a Commiſſion from the „ing a Com- 


late King, to be a Colonel of Horſe. 


miſſion from 


Blair. All I can ſay in this Buſineſs, is written King James, 


in my Paper; I refer to my Paper. 


and levying 


Court. You may look upon your Paper to re- Troops. 


freſh your Memory; but you muſt tell what you 
know. | 


The Witneſs 
may not read 


Blair. About Two Years ago, Sir fobn Friend his Depoũtion 


ſhew'd me a Commiſſion from the late King James: 
directed to him, to be a Colonel of Horſe : This 
was at his Lodgings in Surry-ftreet, in the Strand; 
and he promis d me to be his Lieutenant Colonel; 
and I had the ſame from Mr. Harri ſon, and there 
were ſeveral Letters that I ſaw, that came from my 
Lord Melford, and Secretary Carol; who were 
with King James, R 3 Att. Gen, 


24 
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Att. 11 What other Officers were there ap- 


pointed 

Blair. Richardſon was to be one of his Cap- 
tains, Fiſher another, and one Hall another : 
One Capt. Evans was to be his Captain Lieute- 
nant, and Cap. Vernatti another. 

Att. Gen. What did you do as Lieutenant 
Colonel ? n 


Att. Gen. Did you lay out any Money for Sir 
Friend ? | 

Blair. I have had ſeveral Sums of him, to 
drink with the Men that belong to the Regiment, 
And Mr. Piggot paid me twice 20 l. by his Order. 

Att. Gen. How do you know, it was by Sir 
Jolm Friend's Order? 

Blair. Becauſe it was Money that Piggot had re- 
ceived to repay Sir Jolm Friend what he had advan- 
ced, for the furthering of Parker's Eſcape out of 


the Tower: — told me, he had advanc'd 1000. 
* 


ſor chat purpoſe; and King James paid it to Piggot 
for him in France immediately — and that 
Piggot did not pay it him, but if I could get 201. of 
he would allow it: So Piggot hue me 20/1. 

laſt Aq, or June; and I had another Payment 
of 20 l. of him at Afichaelmas: The laſt 5 l. of 
which, was paid me before Sir John Friend at 
Jonathan's Coftee-Houſe. | 

Sol. Gen. Do you know any thing of Sir John's 
reviewing a Letter from King James: 

Blair. About a Year ago he told me, he had a 
Letter from King James. 

Sol. Gen. Had you any Diſcourſe with Sir 
Jom Friend about one Slater. 

Blair. He told me, Slater was to bring him 


ſeveral Officers; and that he intended to make 


Two 


3 
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Two Lieutenant Colonels, and Slater ſhould be 


one: But when he ſaw I was not ſatisfied with 


that, he ſaid he ſhould command an Independent 
Troop of Non- Swearing Parſons. 

Sol. Gen. What Diſcourſe had you with Sir 
John, at Jonathan's Coffee-Houſe? 

Blair. I call'd him aſide, and told him what I 
had heard, from Fiſher and Harriſon, of the Con- 
ſpiracy againſt the King's Life; and he ſaid he had 
heard of it, and he was afraid it would ruin King 
may and his Affairs: This was a little before the 

lot broke out. 

Att. Gen. Did you meet with him again? 

Blair. Yes, he took me in his Coach to St. 
Martins le Grand, and ſays, he will do nothing till 


the Thoulon Fleet meet with the Breſt 1 
ut 


that Time perhaps we may be all taken up, 

ſays he, you may ſculk about the Town better 
than I can ; and therefore I'll keep my ſelf private: 
And we muſt be as good Husbands of our Money 
as we can, for Money will be very ſcarce, And 
when he ask'd me what Money I ſhould need, 1 
told him I could not tell; for there were ſeveral 
indigent Officers, moſt of whom begg'd at that 


Time; and here is a Letter I had from Sir Jolm 
Friend, to confirm my receiving Money from him. 


Here he produc'd a Letter he receiv'd from Sir 
ohn Friend, Wherein, He dfires Blair to meet 
im at Jonathan's Cofice-Houſe, becauſe it was 

not convenient to write a Note to Mr. H. 

Att. Gen. What was the Letter written for? 

Blair. It was about the laſt 20 J. I was to re- 
ceive of Piggot: And when I met Sir John, ac- 
cording to this Letter, I had the Order for the 

201, H. that is mentioned in the Letter, is Ha- 

riſon, alias Johnſon the Prieſt. 

Furyman. Did you ſee Sir John write it ? 

Blair. No; but I know his Hand; and he 
own'd he had writ me ſuch a Letter. 

Sol. Gen. What have you heard Sir Fobn Friend 
ſay, of Sir John Fenwick's being concern'd in this 


matter? 


Blair. I heard him ſay, That he believed he 


Lr 


K 4 


35 


Page 47. 


* 


Page 48. 


The T RT A L 


And, that Sir John Fenwick had Four Trodps of 
Horſe near Reading, to be in a Readineſs on the 
Deſcent. | | 

L. C. J. For what was that Money paid you 
by Sir John Fenwick? Had you ever demanded 
Money of him before ? | 


Blair. Yes, I had. And the Money was to 


drink with the Men that were brought in for his 
- — wa and to cheriſh, and keep them toge- 


Mr. Cowper. Had you any other Dealings with 
Sir John Friend: 
Blair. No, never in all my Life. 

. Att. Gen. Do you remember your Meeting 

with Sir John Friend, when one Ridley was there? 

Blair. Yes, it was at the Chop- Houſe; and Mr. 


Ridley ſaid, a Gentleman was lately gone to France, 


a Roman-Catholick, an antient Man ; and he be- 


liev'd he would bring the laſt Orders: And Sir 


John Friend aid he knew of it. 

Sol. Gen. Did you know any thing of Mr. 
Charnock's going to France ? | 

Blair. I met him upon the Exchange laſt Sum- 
mex, and I told him, I thought he had been abroad; 
and he ſaid he was come from France, but who 
ſent him I can't tell. x 
_ Sol. Gen. Was not Ferguſon to have been an 
Officer in Sir John Friend's Regiment? 


= 


. Blair. No, but Sir John ſaid he would Joyn, 


and Mr. Ferguſon told me fo himſelf about Two 
Years ago; and Sir John ſaid he would bring in a 
great many Men. N 

Friend, As to the Commiſſion you charge me 
with, I deſire to know, Whether it was Sign'd or 
Seal'd; and what Date it was? 

Blair. I cannot tell the Date indeed Sir John; 
for I never thought to come here on ſuch an Ac- 


 countas this: But I think it was in Paper, Sign'd 


The Priſo- 
ner Objecti- 
on to Blar's 
Evidence. 


above James Rex, and below, By His Maj 32 
Cum, Melford ;, and a little Seal upon 


rgin. 
Friend. You have charg'd_me with Money to 


ſubſiſt and encourage Soldiers. | would only ſay 
this ; You were recommended to me for a yer 
k > & | hone 
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honeſt Man, and you have come to me ſeveral 
Times, and told me, Sir, my Neceſſities are very 
reat, [ am ready to ſtarve, I have a great Charge; 
or God's Sake, Will you be pleaſed to beſtow 
ſomething upon me, to relieve my Neceſſities ? 
It's true, I have given you Money ſeveral Times; 
but I never gave it for any other Uſe but Charity. 
' Pray declare the Truth, Whether you have not 
writ theſe Lines to me ſeveral Times; That you 
were ready to flarve, and begg'd af me to relieve 
your Neceſſities ? | 
Blair. I have fo, I do acknowledge, you did 


give me Charity; but I had expended fo much 


Money in your Buſineſs that reduc'd me to that : 
I am ſure it coſt me many a Pound more than ever 

had of you. | | 

Friend. What are the Names of the Men you 
ſay you liſted for me? | ; 

Blair. I never ſpoke of e I op ſpoke 
of Encouraging; I have given a Liſt of the Men 
into the Council; and Sir John, I brought in ſeve- 
ral Officers to you: I brought Capt. Fer, and 
we din'd at Capt. Simon's; and there was Capt. 
Ridley, and Mr. Richardſon; and in my hearing 
you promis d Mr. Fiſher he ſhould be eldeſt Cap. 


tain; upon Condition he would bring in a _ | 


And, Did not I bring Capt. Cole, and Capt. Neale, 
Mr. Robinſon, and Mr. Gellibrand to you, above 
a Year ago? And we din'd together at your 
Houſe at Hackney. And you. know, You then 
drank a Glaſs of Wine to Capt. Cole, and pro- 
mis'd him, becauſe he was of your Mother's Nam 
he ſhould have a Place in the Exciſe, next one 
the Commiſſioners; and [ ask'd what you would 
give me, and you ſaid, O, you ſhall have the Re- 
giment Man: This was before Robinſon, his Mo- 
ther-In-Law, and Mr. Gellibrand. | 


Friend. 1 know not a Word of all this; 1 


don't know Gellibrand, or any of them. 

I. C. J. Do you ask him any more Queſtions? 

Friend. My Lord, I have not heard half that 

RES = | pleaſed i 3 
uryman. ir was to lay, he flaws 

a Letter from King Famer, 2 2 5 
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L. C. J. No Sir, It was a Letter to King 


James. 7 | | 
Furyman. I deſire he may be ask'd, if he knows 
the Contents of that Letter. 
Blair. He ſhew'd me the Letter that he ſaid ne 
had writ to King James, and there was his Hand to 
it; it was at Mr. Piggot's Mother's Houſe, I din'd 


the Letter, I told him I was ſo well pleas'd with 
the Penning it, that I believ'd Mr. Ferguſon had a 
hand it; and he was very angry, that I ſhould 
think he was not able to write ; and did not write 
the Letter himſelf: It was about the Affairs of the 
Regiment. This was about a Year and half ago. 
Friend, I declare, in the Preſence of God, I 


Blair. And, I declare, in the Preſence of God, 

you ſhow'd me ſuch a Letter. | 

Friend. Yes, you may, but I am a Proteftant, 

and — are à Papiſt; you may do any thing: He 
muſt not be ask'd whether he is a Papiſt, butl 
hope you will take Notice Country-men, that 
theſe Witneſſes are Papifts z and they think they 
merit Heaven by Swearing againſt Hereticks. 

5 A wr 6ayram was 28 8 
ertr am. ve known Capt. Blair Eight or 
7-950 WM Nine Years; and he has told — for Two Years 
— — laſt paſt, that Sir John Friend was to have a Re- 
. timent of Horſe, that were to be raiſed, and lie 
; ſted about the Town; and Capt. Blair was to 

Lientenant Colonel to the Regiment, and I 
was to be Lieutenant of Capt. Blair's Troop; and 
he oblig'd me to bring as many Men and Horſes 
as | could into the Regiment, and told me ape 
Fiſher, Capt. YVernatti, and Capt. Cole were to 

— Captains in the Regiment. 5 
Friend, Do you know me Sir. | 
Bertram. No Sir, I never was in your Compa- 
ny in wv Life, I only tell you what I heard of 
Capt. Blair; I do not know that ever I ſaw your 


WJ F. This is no Evidence againſt you Sir 
— Friend, he is only brought to confirm the Te- 
ſtimony of Capt. Blair; that Blair ſpoke ” it 
© ed... | | | ng 


with him there that Day; and when he ſhew'd me 


never writ any ſuch Letter as he chargeth me with. 
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long before he gave his Evidence, and fo it is not 
a new thing, now invented by him. | 
Friend, As to Mr. Porter's Evidence, I own | Page 51. 
was at the Meeting at the King's Head in Leaden- 
halliſtreet; but there was nothing ſpoken relating 
to the Government, or raiſing of Men: Theſe 
Witneſſes are Papiſts, and are not legal Witneſſes 
againſt a Proteſtant. 
L. C. J. Truly I think they are; I know no- 
thing to the contrary. | 
2 I am advis'd they are not, by the 25 
w. z. | 
Sol. Gen, There was no ſuch Thing as a Prote- 
fant in the Time of Edw. 3. | 
Friend. There is the 3 Jac, 1. c. 4. and the 
30 Car. 2. c. 2. whereby it is plain, they are not 
to be believed againſt Proteſtants ;, becauſe they be- 
lieve them guilty of damnable Hereſy : And by 
thoſe Statutes, they are reputed infamous. 
I. C. J. Well, the Statute- Book ſhall be 
look d into. 
Then William Courtney appear'd. 
Friend. | deſire you would ſpeak what you 
know of Capt. Blair. 
Courtney. Gentlemen, I have been a Priſoner : 
in the Gate-Houſe about a Month, and while I courtney's Evi- 
was there, Capt. Blair was brought in Priſoner, dence, = 
and being my old Acquaintance, I told him I was oo as He 
ſorry to ſee him there; and hop'd he was none of —— 
thoſe concern d in the Plot : He ſaid he was in the — 
Proclamation, but that he was innocent, and knew 
nothing of the Plot, or the Aſſaſſination; or any 
thing like it. | | t 
Friend. Do you believe he is a Roman-Ca- 
tholick ? dif Bid oY 
. Courtney, I do not know his Religion, but he 
bore the Character of one. 1+ 0 | 
Friend. Do you know Capt. Porter Sir, Is hea 
'Roman-Catholick ? | 
Courtney. Yes, I know him, he has the Cha- 
rater of a Roman Catholic bat I have 
ſomething more to fay : The laſt * but 
one, the Hying· Paſt being cry d, Enſign Tooley 
(who was a Priſoner with us in the 3 — 
| u 


Papifts legal 
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bought it, and brought it into my Chamber, and I 
deſired him to read it; in the mean time Capt. 
Blair came in, and as'd what News; I reply'd, it 
is ſaid you are making a great Diſcovery, that yon 
were to be Lieutenant-Colonel to Sir Fohn Friend, 
and had receiv'd a great deal of Subſiſtance Money 
for the Regiment : Says he, they may put what 
they will in their News, but I know of no Regi- 
ment, nor of any Commiſſion: The man that 
read the Book, will ſay the ſame that Ido 
And on Friday Night laſt, I came to ſee Captain 
Blair, and his Wife was with him, and Capt. Blair 
was very ill, and clapping his Hands and groaning ; 
and moving himfelf, he ſeem'd in ſuch a miſerable 
Condition, that I thought he was giving up the 
Ghoſt. I ask'd him upon what Account he was ſo 
bad, and if he had got ſome great Cold; he told 
me, no: Well, {aid I, Capt. Blair, I underſtand 
you are going to morrow to Hicks's- Hall; I pray 
God direct you. (ſays he ſeveral times) I pray 
God direct us all, Life is ſweet. Oh, ſays h 

Wife, Dear Sir, he would never do it, but to ſave 
his Life; it goes againſt his Conſcience. Said 
I to him, you have had the Character of an honeſt 
Man, I hope you will ſnew your ſelf ſuch; I wiſh 
no Man's Blood lie at your r: Says he, I am 


an unfortunate Man, that is the Thing that trou- 


bles me, or to that Purpoſe; and ſhew'd all the 
Remorſe of Conſcience that could be in the World. 
I ſpoke of this innocently among the Priſoners ; 
and it ſeems it was communicated to Sir John 
Friend, and ſo Iam brought here to teſtifie it: As 
for Sir John Friend, I never ſaw him till to Day 


in all my Life, as I know of. 


L. C. F. Capt. Blair, What ſay you to this? 

Blair. My thy this Gentleman crouded 
himſelf in upon me, my Wife was with me; 
and he told me he had a Cup of Brandy, which 


would be good for me if I had a Cold: (I defir'd 
no Company might come to me) Says he, Capt. 


Blair, | have heard you have been an honeſt Gen- 
tleman all along, and you are going to Hicks's- 
Hall to morrow, and a great deal of ſuch Dif- 


courſe as that; and | pray God Almighty direct 


you 
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you : That's all that that I know paſs'd. I was 
very ill, but as for any thing of Remorſe of Con- 


_—_ as I hope for Mercy and Salvation I never 


* ed any ſuch Thing to him; nor did my 
ife ſay I was troubled, or going to do any thing 
againſt my Conſcience. 

The Keeper of the Gate- Houſe Sworn: 

Sol. Gen. Did Capt. Blair defire no body ſhould 
come to him but his Wife ? 

— — No body was to come to him, unleſs 
they forc'd themſelves upon him: And no body 
did come to him that I know of. 

Blair. While Courtney was with me, my Wife 
deſired me not to ſay any — 4 him; be- 
_ faid ſhe, I do not know but he may be a 

rapan. 

Court Upon the Word of an honeſt Man, 
and my Reputation is as dear to me, as yours is 
to you: She ſaid nothing of that. She told me, 
you were going to do that which was againſt your 
Conſcience; and you would not do it but to fave 
your Life. 

. Att. Gen. Pray, What is this Man committed 
or! 

Keeper. He is committed for Suſpicion of 
Shane. ab 

Courtney. T have been taken up Five Times up- 
on Suſpicion; and this laſt Time, I was commit- 
ted to the Gate- Houſe. 5 
Att. Gen, Where do you live Sir? 
Curtney. I am an Viſb Man born; but have 
Lodg'd about Four Years and a half in old Sourh- 


ampton Buildings; there are ſeveral Perſons can 


come and give a Teſtimony of me. 

Sol. Gen. How came you to go to Mr. Blair, 
when he defir'd no body ſhould come at him? 
' Courtney. He may ſay what he pleaſes, for he 
lay firſt in one Room, and then in another; and 
he could never go to the neceſſary Houſe bat he 
. muſt 150 through my Room; and if you ſend for 

Mr. Tooley, and Capt. Courtney, they will ſwear 


that theſe Things paſs'd in their Preſence; except 
what paſs'd between him and me, in his own Cham- 
ber. As for what he ſaid of knowing nothing = 

2 | - 
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the Plot, it was talk d up and down in the Priſon, 
and ſo it came to me; and I invited him into my 


Chamber, as my old Acquaintance, and he de- 


clar'd he knew nothing of the Matter. 

Capt. Blair. I believe I might at firſt; and 1 
told him the Truth, for I was Innocent as to the 
Aſſaſſination. And as to the Invaſion, there was 
only ſome general Diſcourſe; and I was not wil- 
ling to explain my ſelf among ſuch People as they 


were, when they ask'd me about it. I had to do 


with the King and Council. 


Mr. King was call'd as a Witneſs for the Priſo- 


ner, and depos'd, That Porter was taken to be a 


call'd ro the Papiſt, at Epſom. That Sir John Friend was a Pro- 
Priſoner's Re- ye 


putation. 


— 
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nt, and would not permit any Diſcourſes, re- 
flecting upon the Government, in his Company. 
And that he had heard him ay, If he had not 
taken the Oaths to King James, he could as freely 
take the Oaths to the preſent Government, as any 


ably under the Government, though he was dou- 
ble Tax'd, becauſe he did not take the Oaths. 
Kains was call'd, and depos'd, That Porter and 
Blair were reputed Roman Catholicks. That he 
had known the Priſoner a long time, and took him 


to be a Proteſtant; and that he never heard him 


reflect upon the Government. 
Mr. Carpenter depos'd to the ſame effect. 


Mr. Hawkins alſo depos'd, That he had known 


the Priſoner theſe Twenty Years; and that he ne- 
ver heard him refle& upon the Government. That 
he was a good Proteſtant, and went to Church. 

L. C. J. What ſince the Revolution? 

Hawkins. I have not been fo converſant with 
him fince, becauſe I liv'd out of Town. | 
Major Mould depos d, He believ'd the Priſoner 
to be as good a Proteſtant as any in England; and 
that he never heard him ſpeak diſreſpectfully of the 
Government. F 
Mr. Lufton depos d, That Sir John Friend had 
employ'd him as Chaplain in his Houſe, both be- 
fore and after the Revolution. And that ſince the 
Revolution, they always pray'd for the preſent 
King, and the late Queen Mary; at which Sir John 


Man in England. And that he would live peace- 
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was many times preſent. And that he had often 
diſcours'd with him about the Popiſh Religion, 
and he had ſpoken with deteſtation of the Princi- 
les of the Papiſts. And that he had often heard 
kim ſay, though he could not comply with the 
preſent Government, he would live peaceably un- 
der it: And that he would never be in a Plot, or 
concern himſelf in any Deſign againſt it. And that 
the Deponent had been out of his Family about 
five Vears. 


Mr. Hoadley depos d, That he believ'd Sir John Hoadley, an E- 
Friend a ſettled Proteſtant. That he had frequent vidence, as to 
occaſion of diſcourſing with him, having two of the Priſoner's 
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his Nephews at School with him. And that he has Principles. 


often Fd, he would never be in a Plot; and us'd 
this Expreſlion, Catch me in the Corn, and put me 
in the Pound, That he has expreſs'd great dete- 
ſtation of King-killing and Aſſaſſinating Crown'd 
Heads. That he had heard him diſcourſe in this 
manner, five or fix times within theſe two Years. 
Mr. Willis depos'd, That he was a Proteſtant, 
and us'd to come to Church. | 
L. C. J. Has he been at Church within this Year 
or two 
g _ He has been gone from Hackney above a 
ear? | 
Mr. Montague. Can you ſay you have ſeen him 
at Church, within theſe four Years? | 
_ Willis.” Truly, I cannot call to Mind whether I 
have or no. 


Then the Priſoner repeated his Objection, as to 


the Witneſſes being Papiſts; and deſired the Oaths 
might be tender'd them. 
I. C. J. That is not our Buſineſs at this time. 
Friend. You were pleaſed to promiſe me, that 
if any Matter of Law did ariſe, my Council ſhould 
be heard. | 
L. C. J. Firſt, Let us know if there be any ſuch 
Law as you mention: I would be glad to ſee the 
Council that would own this Objection, That Pa- 
piſts are not good Witnefles. | 
Friend. I deſire the 25 of Ed. 3. may be read; 1 
am advis'd, that a Conſultation to levy War, is 
no Treaſon; without Rebellion and 2 
n 
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And inviting Men to come from beyond Sea, is no 
Treaſon; unleſs a Foreign Prince be invited to 
come with his own Subjects. 
Then the Statute of the 25 Ed. 3 about Trea- 
3 


ſons, was read; and great part of 3 Fac. 1. c. 5. 
entitled, An A& for the Diſeevering and Reef: 
fing Popiſh Recuſants. 


Friend. | only gather from hence, that nd Ro- 
man Catholick is capable of ſwearing againſt a Pro- 
teſtant ; becauſe the Pope and the Prieſts can ab- 
ſolve them from their Oaths. | 

L. C. J. Have you any Witneſſes to produce, 


that theſe two Men have any Diſpleaſure or Malice 


againſt you, that they ſhould accuſe you falſly ? 

The Priſoner complain'd, he had not had time 
to produce his Witneſſes; and that his Council 
were not 1 to come to him, till Friday or 
Saturday laſt. And that his Kinſman, Colonel 
Caſh, who might have been of uſe to him, was 
taken into Cuſtody of a Meſſenger. 

Mr. Baker affirm'd, He did attend Sir John the 


laſt Tzeſday, to give him Notice of Tryal ; and told 


him, he would procure him an Order for Council. 
T hat Sir John had named Sir Bartholomew Shower 
and Mr. Northey, who could not attend him; and 
that on Thurſday, he had an Order for others. And 
the Attorney eral ſaid, As to his Kinſman, 
Mr. Caf, he was ſecur d for Suſpition of Treaſon. 

L. C. J. If you had wanted any Witneſſes, 
and had not been ſo fully prepared, as you expect- 


ed to be, you ſhould have mov d before the Tryal 


came on, to put it off. 


Friend. I was not ſo much a Lawyer to know 
theſe Things : But it's hard a Man that is Inno- 


cent, muſt ſuffer at this rate. I have been diſap- 


pointed in every Thing ; for theſe Gentlemen have 
not been permitted to anſwer, Whether they are 
Roman Catholicks or no? | | 
Juſt. Rokeby. Nor have your Witneſſes proy'd, 
that they are Roman Catholicks. Ls 
L. C. J. Well, I can't tell what Avail that would 
have been of, if they had been prov'd ſo; Have 
you any more to ſay, Sir John Friend? | 


Friend. 
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Friend. No, my Lord, I leave it to God, and 
you, and the Jury to conſider of it. 

Mr. Sollicitor ſumm'd up the Evidence, and by 
way of Preface, took Notice of the Fairneſs of the 
 Tryal: And that their was a Time, within their 

Memories, when Perſons of better Quality than 
the Priſoner, had not the ſame Liberty of making 

their .Defence. By whom, no doubt, he meant 
my Lord Ruſſel, Col. Sidney, &c. but omits ſay- 
ing any Thing to the Points of Law that were 
ſtarted, viz. That conſulting to Levy War, could 
not be an Overt- At of Compaſſing the King's Death. 

And that conſulting to | ar, was not High Trea- 
fon, unleſs a War were aftually Levyd, &c. Of this 
he ſays not one Word; though he, and Sir Robert 
Atkins, had ſpent ſo many Sheets in Remarking on 
the Illegallity of the proceedings againſt my Lord 

Ruſſel; becauſe my Lord's conſulting to Levy War 
(or to ſeize the Guards, which is all one) was laid 
as an Overt-Act of Compaſſing the King's Death, 

Sc. But the Reader will obſerve, that my Lord 

Chief Juſtice Holt, in his Dire&ions to the Jury, 
at this Tryal; has, in a Paragraph or two, fully, 
anſwer d thoſe Voluminous Remarks; and ſhewn, 
how the Law has ever been taken, as to theſe: 
Points. And indeed, when we ſee the Whigs pro- 

ceeding in the very ſame Manner,drawing up their 

Indictments in the ſame Form, and laying the very 

ſame Facts, as Overt- Acts of Compaſſing, &c.. 
at which they made fo loud an Outcry in a late 
Reign ! When we ſee Sir John Hawles himſelf do 
this, Is not this a ſufficient Confutation of his own 
8 Does not this effectually ſilence all thoſe 

Clamours they raiſed againſt the Courts of Ju- 
ſtice, and the King's Council; in thoſe Days? It 

was not inſiſted on, in the behalf of Sir John Friend, 
as it was by the Advocate for my Lord Ruſel; 

That the being at a Treaſonable Conſult, was but a 

Miſprifion. This was a Doctrine ſhould be buried 
in Obl;vion, now the Tables are turn'd : Sack 

axims are only to be incourag'd, when the Goo 
d Cauſe is in agitation. Then only it is ſeafona- 
ble to bully Courts of Juſtice, and brand all Lee 
Proſecutions, with odious Epithets. At Sir Fo 

Vol. IY. Part I. 8 Friend's 
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Friend's Tryal, though there was but one Witneſs 


to the Conſult, and One to the Levying Men, it 
was not thought he had hard Meaſure, becauſe 
there wanted two Witneſſes to the ſame Fact. For 
fince each Fact had a tendency to the ſame Species 
of Treaſon, viz. The Deſtruction of the Prince; 
they were juſtly deem'd two Witneſſes, within the 
Intent of the 25 of Ed. 3. Then, Why all thoſe ma- 
licioas Remarks on my Lord Ruſſel's Caſe, which 
was fo exactly parallel to this? and, With how 
ill a Grace muſt the Remarker appar as Council 
for the King, at the Tryal of Si 
But ſince he did appear, it was his Wiſdom to en- 

tertain the Court with any Thing, rather than 
Matter of Law ? leſt his own Arguments had been 
retorted upon him. | 

Mr. Comper reply'd to the Priſoner's Defence, 
That Blair's not confeſting himſelf concern'd in 


Reply to the the Plot, to his fellow Priſoners, who would not 
Priſoner's De- have lik d him for making ſuch Confeſſion; bur, 


perhaps, would have deſtroy'd him for ſo doing; 
was no Argument of his being unacquainted with 
the Deſign. | | 
That although Capt. Nair did expreſs ſome Re- 
— to his giving Evidence againſt the Priſo- 
ner, wW 
quaintance (though he denies this upon his Oath) 
was bat natural to do ſo; and what, indeed, he 
had done at his firſt appearing in Court, was no 
8 againſt his Teſtimony. 
hat as to the Objection of the Witneſſes being 
— 94 were the rather to be credited, be- 
cauſe wore to the diſadvantage of the rp 
Cauſe: And as to his ſaying they might be abſolv' 
a it, he thought, it was one of = laſt Things 
ir Prieſts would abſolve them of. 

That as to what the Clergymen depog'd, of the 
Priſoner's declaring frequently, he would not be 
in a Plot, when nothing occur d to introduce ſuch 
Diſcourſe ; it ſhews, that this always ſwam up- 

rmoſt, his Profeſſions being made ſo cauſeleſſy. 

nd that weak Men, and Children, often diſcover 
their knowledge of a Secret intruſted to them, by a 


repeated 


ir John Friend? 


o had been his Friend, and intimate Ac- 
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repeated and unneceſſary declaring that they know 
nothing of the Matter. . 
As to the ObjeQion, That a Conſpiracy to Levy 
War, is not Treaſon; he acknowledg'd, That a 
Conſpiracy barely to Levy War, was not; but 
that the end of that War, being to join the late 
King, on his deſcent with a French Power, and de- 
poſe the preſent King. This was a killing him in 


the Fye of the Law, and was High Treaſon, by 


whatever means they intended to effect it. 
L. C. J. © Gentlemen of the Jury, Sir John 
&« Friend, the Priſoner at the Bar, is indicted for 


High Treaſon : The Treaſon that is mentioned ;eai 


<< in the Indictment, is Conſpiring, Compaſſing, 
« and Imagining the Death and Deſtruction of the 
© King. To prove this Conſpiracy, there are two 
„ Overt- Acts * inſiſted on. The one is, 
The conſulting and agreeing with divers others, 
to ſend Mr. Charnock into France, to King Fames 

to deſire him to perſuade the French King to ſend 
« over Forces to aſſiſt them; who were to fur- 
c niſh other Forces, for the railing a War within 
« this Kingdom, in order to depoſe the King; 
and accordingly Mr: Charnock was ſent _pen 
& that Deſign. The other Overt-A& is, The Pri- 
& foner's having a Commiſſion from the late King, 


e and preparing and directing Men to be levy'd; 
« and to be ready to be in a Regiment, of which 
« Sir John Friend was, by that Commiſſion, to be 


Colonel; and this was alſo to aſſiſt in the Re- 


Ce ſtitation of King James: And in order there- 
'< unto, in the Depoſing and Expullion of King 


&« Wiliam. . Theſe are the two Overt-Ats; and 
c to prove Sir John Friend Guilty of theſe, there 
<« are two Witneſſes, Capt. Porter, who ſpeaks 
to the firſt; 
& ſecond. Then be proceeded to repeat their Evi- 
dence, the Priſoner's 1 the Inferences 
drawn from thence on both Sides, and goes on, 


There is another Thing the Priſoner did inſiſt 
& upon, and that is Matter of Law. The Statute 
« of the 25 Ed. 3. has been read; which is the 
“ great Statute about T reaſons, and that contains 


divers Species of Erg. and declares what 
Ma i — 


ſhall 


and Capt. Blair, who ſpeaks to the 
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< ſhall be Treaſon. One Treaſon is, the Com- 


4 paſling and Imagining the Death of the King: 
* 3 is, the Levying of War. Now, ſays he, 
Here is no War actually Levy'd; and a bare 
& Conſpiracy or Deſign to Levy War, does not 


Wherethe © come within this Law againſt Treaſon. Now 


War conſult- © I muſt tell you, if there be only a Conſpiracy 
ed of, isin- © to Levy War, it is not Treaſon. But if the De- 
tended to de- 4 ſign and Conſpiracy be either to Kill the King, 
ſe the & or to Depoſe him, or Impriſon him, or put any 
ance, or to ( Force or Reſtraint upon ing and the Way and 
E Force c Method of effecting theſe, is by Levyinga War; 
Pe _—_—_ There the Conſultation, and the Conſpiracy to 
Br Cont. © Levy War for that purpoſe, is High Treaſon, 

fach Conſul- . 96k 2 
tation is High = though no War be Levy d. For ſuch Conſulta- 
Trano. < tion and Conſpiracy is an Overt- Act, proving 
4 the Compaſling the Death of the King; which 
*''is the firſt Treaſon mentioned in the Statute of 
- © the 25 Ed. 3. For the Words of that Statute are, 
* That if any Man ſhall Compaſs or Imagin the 
& Death of the King. Now, Where a Man deſigns 
* the Death, Depoſition, orDeſtruction of theKing, 
and purſuant to that Deſign, agrees and conſults 
to Levy War: That this ſhould not be High 
* 'Treaſon, though a War be not actually Levy d, 

is very i 

But where a © always been held to be Law. There may a War 
War has not © © be Levy'd, without any Deſign upon the King's 
a tendency to © Perſon, or endangering of it; which, if actually 
endanger the 4 Levy'd, is High Treaſon: But a bare deſigning 
King's Per- 4 to Levy War, without more, will not be Trea- 
_ the Con- de fon. As for Example, Riſing with Force to pull 
woe Tanten, © down all Incloſures, to expel Strangers, to pull 
wales foch a « down Bawdy-Houles, is Levying of War, and 
Warisacually © Treaſon, but a bare purpoſing and deſigning to 


levy'd. * Raiſe a Force for ſuch Purpoſes, is not Treaſon. 


If Perſons do afſemble themſelves, and act with 
Force, in oppoſition to ſome Law, which they 
-& think inconvenient, and hope thereby to get it 
© Repeal'd; this is a Levying War and Treaſon, 
„ though purpoling and deſigning it, is not ſo. So 
chen they endeavour, in great Numbers, with 


© * 


force to make ſome Reformation; without pur- 


& ſuing the Methods of Law, that is a Levying 


range Doctrine; and the contrary has 


* 9 — re 
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War and Treaſon; but the purpoſing and deſign- 
ing it, is not ſo. 


But if there be a Purpoſe and Deſign to de- 


„ ſtroy the King, and to Depoſe him from his 
* Throne; or to Reſtrain him, or have any Power 
* over him, which is propoſed or deſigned to be 


“effected by War that is to be Levy'd : Such a 


© Conſpiracy and Conſultation to Levy War, for 
© the bringing this to paſs, is an Overt-A& of High 
©. Treaſon. So that as to that Objection he makes 
in point of Law, it is of no Force; if there be 


© Evidence ſufficient to convince you, that he did 


© conipire to Levy War for ſuch an end. 
22 My Lord, We deſire we may have 
that Letter with us, that was produc'd here. 
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Page 64. 


The Jury 


L. C. J. Lou cannot have it by Law, but you cannot have 
may look upon it in Court, before you go away, if 2 Letter with 


you will. 
The Jury withdrew, and within a quarter of an 
Hour, return d, and brought the Priſoner in Guilty. 


24 March, 8 W. III. 1695. 


Clerk of the Arraigu ments. Sir William Parkins, 
Hold up thy Hand. 54 

Parkins. My Lord, My Wife ſent up a Trunk 
of Linnen, and other neceſſary Things for our uſe; 
and the Sheriffs of Landen have ſeiz d it, and do 
detain it, and I have nothing to ſubſiſt on, but what 


is there. 


Sheriff Buckingham. There was a Trunk at Mr. 
Secretary Trumball's Office, that had been ſeiz 
and was open'd there. There is ſome Linnen, an 
Two or Three Hundred Ounces of Plate in it. We 


had it at the Secretary's Office, and gave a Re- 


ceipt to return it again when call'd for. We did 
not ſeize it. | 


them out of 
Court, 


He is Con- 
viced. 


The Tryal of Sir Wir LIAN PARKINs, Kat. | Page 65. 


L. C. J. He ought to have his Plate to ſell, to Sir 7obn Holt, 


ſupport him, that he may have Bread. Let your 
Wife make Application for it at the Secretary's, 
it cannot now be done here. | 


g* 
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Parkins. They talk'd of an Order of Council 
they had for the ſeizing it; but when I came to 
inquire into it, there was no Order about it, but 
only to ſearch and examin it. 
Page 66. GE Well, ſome Order ſhall be taken about it. 
Sheri 
: a Receipt to the Secretary for it. 
A Priſoner L. C. J. But he muſt have wherewithal to ſub- 
on ro have ſiſt, and buy him Bread, while he is in Priſon : 
br 7 Some Care or other muſt be taken in it, and ſhall. 
But go on now to Arraign the Priſoner. 
Clerk of the Arraignments. Hold up thy Hand, 
(which he did) Thou ſtandeſt Indicted, &c. 
The Tra. © HE Indictment ſets forth, That whereas 
ment for | there is, and for a long Time hath been, 


High Trea- n an ns an, and bloody War, carried on by. 


e French King, againſt the moſt Serene 
ſpiring the © and Illuſtrious King William, our preſent Sove- 
D-ftrudion © reign, That the faid Sir William Parkins, de- 
of the King, © ſigning to alter and ſubvert the Government of 
and in order © this Kingdom, to depoſe and deſtroy his ſaid 
| — —_ Sovereign King William, and to enſlave his Faith- 
Nins © ful Subjects, by bringing them under the Power 
and an int.. Of the aforeſaid French King. He the ſaid Sir 
Gon and Re © William Parkins, well knowing the ſaid French 
bellion. <© King, and his Subjects, to be Enemies of our 
| & ſaid Lord the King; the 1ſt Day of July, in the 


th Year of the King, and divers other Days and 
I 


« Times, at the Pariſh of St. Paul, Covent-Garden, 
*in the County of Middle ſex, Did Traiterouſly 
* Imagin,; Compaſs, and Contrive, the Death of 
the laid King, his lawful Sovereign; and to pro- 
cure an Invation of this Kingdom, by the afore- 
* ſaid French King. And did, during the ſaid War 
© Traiterouſly Aid and Adhere to the faid Frenc 
< King,and his Subjects, Enemies of our laid Lord 
* the King. And that in proſecution of the ſaid 
Page 67. © Adheſion, He, together with Robert Charnock, 
< lately Attainted, and divers other Traytors, 
did meet and conſult, how to procure Forces 
from the ſaid French King, to bring about the 
& faid Invaſion; and to join and unite with them 
< upon their Landing. And further did conſult 
« andagree, to ſend the nid Robert Charnock into 
| | F Frances 


Buckingham. My Lord, We have given 
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& France, to the late King James, to defire him 
© to obtain of the ſaid French King, the Forces 
« aforeſaid, for the intended Invaſion ; and to give 
© Intelligence of the faid Traiterous Intentions 
* and Adheſions; as alſo, to receive Intelligence 
from thence, concerning the ſaid intended In- 
c vaſion. And that the faid Sir Wiliam Parking, 
© to render the faid Invaſion the more eaſy, after- 
« wards, viz. the 10th of February, in the Year 
© aboveſaid, at the Pariſh and County aforeſaid, 
© Did, together with the ſaid Robert Charnoc 
* and other Traytors, conſult and agree to Aſſaſ- 
© ſinate his ſaid Sovereign Lord the King, that now 
& is. And that Forty Horſemen, with Arms, Cr. 
* ſhould form an Ambuſcade for that purpoſe : 
And that the ſaid Sir William Parkins, did un- 
4 dertake to provide Five of the ſaid Horſes, to be 
d employ'd in that Service. And did buy and pro- 
vide Horſes, and Arms, and Liſt Men, in or- 
4 der to raiſe a Rebellion, and join the ſaid French 
% King's Forces, ſo ſoon as the ſaid Aſſaſſination 
* and Murder of the ſaid King, his Sovereign 
* ſhould be committed and perpetrated. Againſt 
“e the Duty of his Allegiance, the King's Peace, &c. 
To which Indictment he pleaded Not Guilty. Page 686. 
The Priſoner defired his Tryal might be put off, 
becauſe he had not had Time to ſend for his Wit- 
neſſes: That he had Notice of his Tryal, but on 

Wedneſday before, and could get no body to come 
to him till Friday. 

I. C. J. You had ſufficient Notice, and you A Priſoner 
name no Witneſſes that are wanting, but only ſay may demand 
-you have divers Witneſſes. Your Commitment 2 Copy of his 
charg'd you with High Treaſon, and you might — 
have had a Copy of it; and ſeen thereby, what 
you were accus d of. T4 

Keeper. We never deny it, if it be demanded. . 

L. C. J. You cannot deny it; You know what 
Penalty you are under if you do. 

 Parkins, I deſire J may have Council; there is a 

new A& which allows Council. PP 7 
L. C. J. But that does not commence yet, Sir Council de- 
William, ny'd, 


#5, It wants but one Day, Wi 
Par bins. It wants 95 * 1. 4 5. 
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L. C. J. That is the ſame Thing as if it were 
a much longer Time: For we are to proceed ac- 
cording to what the Law is, and not what it 
will be. 

-The firſt Paragraph of the new Act was read. 

Parkins. The Law ſays, It is Juſt and Reaſonable 
that it ſhould be ſo: And what wo and Reaſona- 
ble to Morrow, is ſo to Day. And if my Notice 
had been a convenient Notice, I had had the Bene- 
fit ofthe AR of Parliament: And no one can want 
the Advantage of that Act from henceforward, nor 


ſuffer by ſuch Want, but my ſelf; which is a par- 


ticular Hardſhip upon me. Pray, my Lord, ler 
the Tryal be put off till another Day ? 

L. C. F. You ſhew no Reaſon for it, you name 
no Witneſſes that you want, nor have we any 
Oath, as we ought to have in ſuch a Caſe. 


Parkins. I will do both, if your Lordſhip will 


oblige me to it. 

L. C. J. There ought to be an Oath certainly; 
but we think you have had a fair and convenient 
Notice. Go on Mr. Hardeſy to ſwear the Jury. 


The Priſoner challeng'd two of the Jury, as be- 


ing Servants to the King. | 
I. C J. That is no Cauſe of Challenge; how- 
ever, the King's Council do not inſiſt upon it, if 


vant. no cauſe there are enough beſides. I ſpeak this, becauſe [ 


of Challenge. 


Page 77. 


Inditment, I do not know of any, 


would not have it £0 for a Precedent, nor have it 
— that the Cauſe you aſſign, is a good 
u 


After the Priſoner had Challeng d above Thirty 
others peremptorily, a Jury was Sworn, 12. 


William Northey, Eſq; (Thomas Edling, Gent. 
Edward Gold, a; 


Daniel Thomas, Eſq; Ralph Marſh, Gent. 
Henry N hichcot, Eiq; : John Whifton, Gent. 
Robert Bampton, Gent. | Thomas Heams, Gent. 
Thomas Sutton, Gent, 4 (Nicholas Rufford, Gent. 


Parkins. My Lord, I beg if there be any Fault 
in the Inditment, you will let me know it. 
L. C. J. Truly | have obſerv'd no Fault in the 


Then 


Robert Sanderſon, Gent. 


a 


- 


77. SY. th. Mt. eo. to at 


then ſpare ſo many Men; though he thank d us 
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Then Mr. Montague open'd the Indictment, and 
Mr. Attorney the Nature and Courſe of the Evi- 
dence. And, | | 
Mr. Porter was Sworn. | . 

Sol. Gen. Pray give the Court an Account of the 
Meeting at the King's Head in Leadenhall-ftreet ? 


Who was there? and, What Reſolutions they 


came to? 

Capt. Porter. About the latter end of May laſt, 
or the beginning of June, we had two Meetings, 
one at the King's Head in Leadenhalliſtreet; the 
other, at Mrs. Mountjoy's, near Sir John Fenwick's 
Lodging, in St. James's Street. At the firſt Meet- 
ing, was my Lord Aylesbury, my Lord Montgo- 
mery, Sir John Friend, Sir William Parkins, Sir 
me Fenwick, Capt. Charnock, Mr. Cook, and my 


elf; and Mr. Goodman came in after Dinner. 


There we conſulted of the beſt Way to bring in 
King James, and to ſend Mr. Charneck to invite 


him over; and deſire him to interpoſe with the 


French King, to ſpare him Ten Thouſand Men to 
come over with him; Eight Thoaſand Foot, One 
Thouſand Horſe, and One Thouſand Dragoons. 
And we did agree, that Mr. Charnock ſhould aſſure 
the King, if he would come over, that we would 
meet him at his Landing, with a Body of Two 
Thouſand Horſe. And Mr. Charneck undertook to 


Page 72. 
Page 73. 
Page 74. 


Sir Jabn Hawles, 
Porter's Exi- + 
dence of ſend- 


ing Cbarnock 
into France, 


Page 73. 


go over with this Meſſage ; but, afterwards, deſi- 


red us to meet once again at Mrs. — 
ſore he went away; to know, Whether we kept 
to our firſt Reſolution? And we did agree to what 
was reſolv'd upon at firſt : And, he ſaid, he would 
go in two or three Days. There was Sir William 
Parkins, my Lord Aylesbury, Sir Jolm Friend, 


Capt. Charnock, Mr. Cook, and my ſelf: I can't 


tel} whether my Lord Montgomery or Mr. Good- 
man were there. 


Att. Gen. Pray when did you ſee Capt. Char- Sir rho. Trevor. 


noc ł after that? 
Porter. It was when I was in Priſon about the 


Riot; and he told me he had been there, but there 


would be nothing done in that Matter at preſent : 


For King James ſaid, the Frenck King could not 


for 
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for our kind Offers. And he ſaid, he had been with 
my Lord Aylesbury, Sir William Parkins, and the 
ſeveral other People of Quality ; and carried them 
the — Meſſages he had in Command from 
the King. 
Att. Cen. Now, Pray tell us what you know 
of the Aſſaſlination ? 
Porter's Evi- _ Porter. Some Weeks before I heard of the Aſ- 
Abet of the ſaſſination, I came to Lodge in the Houſe in Nor- 
 Afﬀfiffination. folk-freet, where Captain Charnock Lodg'd, and 
where Sir William Parkins lodg'd when he came 


to Town. Moſt commonly we went to the Ta- 


vern in an Evening, or drunk a Bottle at our own 
Lodgings: But one Morning, I ask'd Mr. Char- 
wock if I ſhould not ſee him at Night? and he ſaid, 
He was ingag'd in private Company. That there 
were ſome Gentlemen lately come from France, 
who would fee no body but him; and that there 
was ſomething to be done for the King's Service : 
Whereupon, I defir'd to be concern'd in it. A 
little after, I fell Il] of the Gout, and Mr. Char- 
 wock came to Viſit me; and I ask'd him, What 
thoſe Gentlemen were come from France about? 
He told me, It was Sir George Barclay that came 
from France, and ſeveral other Officers with him: 
And that he had a Commiſſion from the late King 
— to Levy War againſt the Perſon of King 

i or the Prince of Orange, as I think he 

call'd him) and defir'd to know, How many Men 
I could bring? Some few Days after, Capt. Char- 
wort came into my Chamber, and brought Sir 
George Barclay and Major Holmes, that ſaid he was 
come from Fance. We had little, but general 
_ Diſcourſe then. But a little after | got well of the 
Gour, and we had ſeveral Meetings, at the Globe 
Tavern in Hatten Garden, at the Nag's Head in 
Covent-Garden, and at the Sun in the Strand; 
where Sir William Parkins was always preſent. And 
there we did conſult of the beſt Ways to Aſſa iſi- 


nate the King, as he came from Richmond after 


Hunting. Sir George Barclay ſaid, He had received 
800 l. from King James's Secretary, towards the 
— Hor ſes, and furniſhing both Horſes and 
Men for the Expedition; And it was * of, 
OW 


* 


— 
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how many Men it would be neceſſary to bring. 
The — * agreed upon, was about Forty; of 
which, Sir George Barclay was to provide Twenty. 
I promis'd to bring Seven or Eight Horſes; Sir 
William Parkins engaged to bring Five, whereof 
Three ſhould be mounted with his own Men; and 
the other two, my Men were to mount upon. 


1 ask'd Sir William Parkins, one Evening, Whe- 


ther he had ſeen the Commiſſion ? He ſaid, He had; 
and that becauſe King James would not truſt an 
of his Miniſters, it was written and ſigned wi 

the King's own Hand. The purport of it was, for 

Tevying War on the Perſon of the King; whom, 

think, he ſtil'd the Prince of Orange. 

Att. Gen, Pray give us an Account of your go- 

ing to view the Ground ? 

Porter. There were ſeveral Propoſitions about. 
the Place, where it was to be done: One was to 
be on the other fide the Water, by Ambuſcade, in 
Richmond Park; the other was to be on this ſide 
the Water, after the King Landed. But becauſi 
there was difference of Opinions, it was reſolv' 
that ſome ſhould go and view the Ground; and I 
was appointed for one, Mr. Knightley for another, 
and Mr. King would needs go with us for a Third, 
and we three did go. We lay all Night at Knightſ- 
bridge, and the next Day, went and view'd the 
Grounds on both ſides the River; and came back 


that Evening to the Nag's Head, according to a 


pointment. Where was Sir William Parkins, Sir 
George Barclay, and Mr. Charnoct; and we gave 
an Agcount that we had view'd both Places. And 
upon our Report, it was reſolv'd that it ſhould be 


done on this fide the Water, in the Lane between 


Brentford and Turnham-Green. 

Att. Gen. Did Sir William Parkins agree to that 
Reſolution ? 

Porter. It was in general agreed to by all that 
were there. 

Att. Gen. What Days were fix'd for the execu- 


tion of this Deſign ? 


Porter. Saturday the 15th, and Saturday the 
224; becauſe, on Saturdays, the King us'd to goa 


Hunting and Shooting. And we had two Men 


lodg'd 
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lodg'd at Xinfingtor, to bring Intelligence of the 
King's going out. The firſt Day, Durance brought 
Word in the Morning, that the Guards were gone 
abroad: And afterwards there came Notice, that 
the King would not go abroad that Day; for which 
Reaſon we adjoarn' it to the next Saturday. The 
Friday before the 22d, we met at the Sun Tavern 
in the Strand: There was none but Sir George 
3 Capt. Charnock, Sir William Parkins, and 
my Self. Sir George Barclay ſaid, He was afraid 
tops, was diſcover'd : I ſaid, if it had, we 
id not have been in that Houſe at that time. 
Then ſays he, Let us go on, and try another Day. 
Sir William Parkins was ask'd, if his Horſes were 
come to Town? He ſaid, they were to come that 
Night. I faid, two of mine would not be fit for 
Service: He told me, if he had known that, he 
could have brought more Horſes out of the Coun- 
iy but he would ſend to Mr. Lewis, Gentleman 
the Horſe to the Earl of Fever/ham, and he could 
help me to two more. And in the Morning, he 
ſent mea Note for two, and ſent me Word, Mr. 
Lewis could help me to two or three others: That 
three were ſadled, and one was accoutred with 
Holſters and Piſtols, but the other two had only 
Saddles. I did not ſee Sir W:iliam Parkins on Sa- 
turday the 22d; but I met ſome of my Friends, 
who were to go along with me upon this Enter- 
prize, and we had firſt Notice that the Guards were 


gone abroad, and that the King would go N at which 


all were very glad. But when we had Notice the 
King did not go, we were afraid the Thing was 
diſcover'd; and | went out of Town, and did not 
ſee any of them afterwards, till they were taken. 
Att. Gen. What Method was you to have taken, 
in the execution of this Deſign ? 
Porter. The Method agreed on, was this, Rook- 
that came from France, was to Command 
one Party ; Capt. Charnock and my Self, were to 
=4 and another Party, to Attack the Guards; 
and Sir George Barclay was to have four Men out 
of each Party, to Attack the Coach, while we at- 
tack d the Guards. | 


Att. Gen, 
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Att. Gen. Have you heard any thing from Sir 
William Parkins, of his having a Commiſſion from 
King James ? 
Porter. Capt. Charnock ask'd him to be one in 
the Aſſaſſination, and he ſaid he could not, he had 
a Regiment to look after. 
9 I defire he may be ask d, Whether, at 
any of thoſe Meetings, there was any Diſcourſe of 
the Aſſaſſination, before Sir William Parkins ? 
Porter. Yes, He was at all the Meetings and 
Conſultations. - 
 Furyman. Did Sir William Parkins diſcourſe of 
it himſelf? and, What did he ſay ? 
Porter. I cannot fay exactly what he did fay in 
particulaar; only he agreed to it, and was to fur- 
niſh five Horſes for it: And ſaid, It was neceſſary 
to be done, for it would bring the King in more 
eaſily, though he could not ingage himſelf 22 
nally in it, becauſe he had other Buſineſs; he was 
to look after his Regiment. 
Abraham Sweet was Sworn. . 
Att. Gen. Give an Account what Diſcourſe you 
had with Sir William Parkins, about King James's 
returning, and landing with French Forces. 
© Sweer, About Chriſtmas laſt, Sir William Parkins Sweet's Ex- 
did tell me, that he did expect King James's Land- dence con- 
ing; and, he ſaid, his own — was compos d cerning the 
of old Soldiers: And, he ſaid, he had bought Priſoner's pro- 
Thirty Saddles; and that he had the King's Word P3r2nions | 
for his Landing. | ogy FF 
-- - Att. Gen. What Diſcourſe had you abont a Jour- 
ney, Sir William was to take? | 
Sweet, He ſaid he was to go into Leiceſterſbire 
to meet ſeveral Gentlemen, and he did go; an 
after he came back, he ſaid, he had met his Friends, 
and all was well: And that the Weſt was as much 
inclin'd to the King's Intereſt, as the North: And 
that a Lord's Brother was concern'd. > 
Att. Gen. What Orders had you to come to | 
Town in February - 1 
Sweet. Sir Wiliam ſent me a Letter about the 
"11th of February, to come to Town; and I came 
up the next Day, to his Lodgings in — 
And he told me, the Buſineſs he had deſigu'd for 
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me, he did not think fit I ſhould do, becauſe of my 


Family. And when I went into the Country again, 
he order'd me to go to his Houſe, and ſend up three 
of the ſtrongeſt Horſes. This was on Wedneſday 
the 12th of February; and he told me, if I had not 
a Letter from him the Friday following, I ſhould 
come to Town again. I did come to Town again, 
and then he ask'd me, If I had made Proviſion for 
my Family? 1 aid, No. Then he ask'd me, Why 
I came to Town? and told me, I might go back 
again on the Morrow Morning. I came to his Lodg- 
ings again the next Morning, which was Saturday, 
but he was not within; but there I met one Cham- 
bers, and one Mr. Lee, whom [I had ſeen there the 
Night before. Chambers told me he had been at 
Kenfington ; I enquir'd, What News there? And he 
told me, Wiiam keptas cloſe as a Fox. And ſhew'd 
me his Wounds, which, he ſaid, he receiv'd at the 
1 cab And ſaid, thoſe Wounds wanted Revenge. 
I Din'd, 


Mr. Charnock, and Chambers; and one or two more 
I did not know. 
Parkins. Did I tell you, Mr. Sweet, that I had 
a Troop of Horſe ? 
Sweet. No, Your Words were, your own Troop 
was compos'd of old Soldiers: And you faid, There 
were ſome Gentlemen that were Captains, and 
old Officers, that would be Volunteers under you. 
 Parkins. Pray where were theſe Words ſpoken? 
Sweer. Either at your Houſe in Hertfordſbire, 
or in the Garden there, or ſome where about the 
Houſe; I can't tell directly. | | 
Parkins. Then I ask your Lordſhips Judg- 
ment, Whether Words ſpoken in Hertfordſbire, 


can be Evidence of a Treaſon acted in Middleſex ? 


L. C. 80 It is true, you being Indicted in Aid - 

me Evidence muſt be given of Things 
done in Aiddleſex; as there is, viz. Your meet- 
ing at Mrs. Afountjoy's, &c. where were ſeveral 
Conſults, which are Overt · Acts of the ſame Trea- 
fon. And if Treaſon be committed in ſeveral 


Counties, the Party may be Indicted in any one; 


and the Evidence may be given of Facts done in all. 
Beſides, you had Diſcourſe with Sweet in Norfolk- 


Areet, 


that Day, with Sir William Parkins, and 


elle 
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ftreet, and that is in Aiddleſex. You told him, 
you had thought of a Buſineſs for him, but you 
would not ingage him in it, becauſe of his Family. 

Parkins, Mr. Sweet, Did I tell you what you 
were to do? 

Sweet. No, Sir, you did not. 

Then Eubant, Groom to Sir William Parkins, 

was Sworn. 

Att. Gen. Pray give an Account of the Journey 
you took with your Maſter ? | 

Eubank. In January, on a Thurſday, we ſet out 


1 Evi- 


from my Maſter's Hoaſe, and lay that Night at dence of the 


Capt. Scudamore went with us. 

Att. Gen. What Company came to your Maſter 
at Leiceſter ? | 

Eubank. There was one that ſaid his Name was 
Yarborough, who came out of Torkforre;, and a Gen- 
tleman in black Cloaths, who came with him; he 
faid he was a Miniſter. There were a great many 
other People that went up and down Stairs, it be- 


ing Market-Day ; but whether they went to my Ma- 


ſter, or no, I can't tell; I was buſy with my Horſes. 
On Sunday we came back to Brickhill;, and the 


next Day, being Monday, we came to Buſhy about 


Eight in the Evening, with Capt. Scudamore. 
Att. Gen. After this, Did you bring up any 
Horſes to the George Inn to your Maſter! 
Eubank. On Valentines Day, which fell on a 
Friday, I brought up three Horſes to the Georg 
Inn, and went and acquainted my Maſter : He ſai 

he thought he ſhould go Home that Night. After- 
wards, he ſaid, he thought he ſhould go on Saturday, 
but he did not go down till Monday; and one 
Holmes, a fat thick Man, went with him. Upon 
the Friday following, we came to Town again, 
with four Horſes furniſh'd with Piſtols : My Ma- 
ſter came up with them, and Holmes, and I, and 
another Servant. The next Morning I was ſent to 
Kenſington, with a Note for one Brown, who lay 
at a Man's Honſe near the King's Gate, and be- 
long'd to the Kitchen. I was to tell him, I came 
from a Gentleman, that lay at the Confectioners 
in Holbourn, over againſt Gray's Inn. His Anſwer 
| Was, 


 Stony-Stratford ;, and the next Day we came to Lei- Priſoner's 
ceſter, where we ſtaid till Sunday Morning: One Journey to 
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writ in my Almanack, that he would come to 


Tow betwixt Nine and Ten a Clock: AndI went © 


back, and ſhew'd it to the Gentleman at the Con- 
Sir George B. feftioners. He was a luſty Man, of a middle Age, 
clay deſcrid'd. with a great Noſe, and a black Wig, and ſpeaks 
broad Scorch: He was a ſwarthy colour'd Man, and 

had a wide Mouth. VETS 
\ 2 Gen. What did that Gentleman ſay to 


Eubank. Le bid me tell my Maſter, he would be 

in his Chamber, ready for him, which I did; and 

ag my Maſter bid me go to the Inn, and make ready 

G2 the H, for he Jelign'd to go home by and by: 

But he did not come to the Inn, till about Three 
or Four in the Afternoon. PET AER 

Sol. Gen. Pray, Who came with Sir William 

Parkin: ? | i Soar LACEY 

_ Emnbank. One Lewis, who, they ſaid, was my 

Lord. Feverſham's Gentleman. Mr, Lewis ask'd 

me, How many Saddles had been ſent in there? I 

id, but two. He ſaid, there muſt be-a miſtake, 

becauſe my Maſter ſaid, he had but Twenty Two, 

- Att. Gen. Who were the two Saddles for? 

Eubanl. For two other Gentlemen'sHorſcs, that 
Rood. at that place. $3 2.3. 5ST 4:12 

Ar. Gen. What time did you go out of Town? 

Evidence of __Exbank. About Four a Clock in the Afternoon. 

ne Arms nd on Monday | receiv'd a Letter from my Ma- 

3 Ne Þ Ker, to g to my Maſter's Houſe in Warwick/tire, 

chard Evans, his . to whom he 


Houſe do one 
o& fſent a Letter; and I came thither on 
e. Four a Clock. When Evans had read the Letter, 
. we went to fetch ſome Boxes, my Maſter. had or- 
2 dex d to be brought home: They were at a Trade(- 
mans about two Miles off, and we had a Team to 
bring them; there were about ſix Boxes. And 


when we return'd, which was about Ten or Ele- 


ven at Night, they were buried in the Garden: I 
47 Eart may apor hems | 8 know 
What was in them, but Evans told me they were 


4 4 
, 4 * 
* 


Piarlins. 


was, That he had no Buſineſs he need to ſend, but 


and he reckon'd there ſhould be Twenty Four inall, 


ueſday, about 


Sir WILLIAM PARXINS. , 1695. 6 
Par bins. You ſay one Holmes went out of LOW on 
with me; Pray what Holmes was it? 
Eubanl. It is fat Mr. Holmes, who lives at the 
Goldor Key in Holbourn. | 
* Parkins. ] obſerve this to diſtinguiſh it, that it 
was not, as Mr. Attorney open d it, e Holmes, 
that i is in the Proclamation. 
Thomas 445 peck was Sworn. 
 Hipwell. Upon A eſday, a b 
the Evening, — Richard Evans, Sir Wilkam Par- dence — 
| kins's'Man, and one Werfton, a Tenant to Sir Mil. moving the 
liam, brought a Waggon to my Maſter H. Hoywoed's; Arms from 
| and about à quarter of an Hour before the Team — 
8 came, my Maſter told me, Sir William: Parkinss the Prifoncr's 
| Men were to come to fetch ſome Bedding, and 
other Goods; and order 'd me, when they knock d 
; at the Gate, to let them in; ; and\[ did ſo. 
An. Gen. Did they carry away any Goods, and. 
what were they ? © 
0 N were at firſt in three Boxes, and 03 rn. 
diam Parkins's Setvant knock'd off the out- — 2 24.3 
Fo Lining, and took out of two Boxes, three Boxes 
apiece, and two out of another: I think there 
were Eight in all. Sir Wilktam Parkinss'Man, and 
the Tenant, carried them to the Waggon; and 1 
ö lighted them with a Lanthorn, agording to my 
' Maſter's Order; aud they droveaway about Nine 
or Ten a Clock at Night. 
| Mr. Haywood was Sword. - 5 
ö 2 Gen. Give an Account how Sir — 
ö Par kins's Goods came to your Houſe? | 
53 " Haywood Sir William Parkins's Man came to Haywood, to | 
me bout Mic bael mas laſt, with a Letter from one the . 
) Mr. Charnock, to defire me to lodge ſome of Sir effect, - : 
William's Goods xt my Houſe; becauſe' he was 
| taking his Servants away from his Houſe. They | 
| were natl'd in three pretty big Cheſts; and there | 
b. was'a Bed and Bedding, and-a piccder y or | | 
two. . | | 
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| .. Ge. How are y erelated to Mr. Char- N 

nock, who · ſent the Lettét? ö 
"Haywood. I married his Siſter ; and L took che | 

—.— my Cuſtody, bor ws bor — 4 

| when I came to London, about the 17th of February | 

Vol. W. Partl, © 1 lat; | 
* | | | 
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laſt; I went to Mr. Charnock's Lodgings, and ask'd 
him, When Sir William would etch away his 
Goods? And he afterwards ſent for me, when Sir 


William Parkins was at his Lodgings; and Sir Mil- 


liam told me, he would take them away the firſt 
Att. Gen. Now tell us who came for thoſe 


Goods? 

Haywood. Upon Afs-Wedneſday, about Seven 
in the Evening, Sir William Parkings Man came 
to me, and deſir d to have his Maſter's Goods away: 
I told him it was an unſeaſonable Time; but he 
faid, the Waggon was coming, and deſir'd I would 


m a Horſe, becauſe they had but two, to draw 
Whetſtone, Sir William's Tenant, Sworn. 
Att. Gen, Give an Account what happen'd, when 


give him leave to take them, which I did; and lent - 
the 


you went with Evans to Haywood's Houſe? | ' 


M petit ont. Sir William's Man defir'd me to go 
to Haywoed's, to fetch ſome Bedding, and odd 
Things : He went before, and met me again, about 
half a Mile from the Houſe; and told me, I muſt 
ſtay, and not come to the Houſe till it was Night. 
And at Night we went to the Houſe, and loaded 
ith Boxes and Bedding that was 


the Waggon 
there. Meere Nite be ſeven or eight Boxes; and 


we carried them to Sir William Parkins's Houſe; 


_ they were put into the Ground by the Wall- 
again, and they prov'd to be Arms. 6 
Themas Watts, the Conftable, Sworn. 


The Con- Watts. I fearch'd Sir William Parkins's Houſe, 
blen Evidence, and in a Border, by the Wall in the Garden, i 


who ſeis d 
them. 
K Page 82. 


found ſome Arms: Vix, Four Dozen of broad two 
edg'd Swo without Hilts; (but 1 WAS a 
Box of Hilts, that I ſuppoſe was. prepar d for them 


Piſtols. I carried the Boxes to my Houſe, and 


broke them open there. | 
Freeman, the Hoſtler, Sworn. 


At. Gen. Give an Account what Horſes of Sir 
William Parkins's were kept at the George? 


F 
. 


Freeman. 


re they were found. I faw them dug up 


Thirty Two Carbines, and Twenty Five Brace of 


tt. 
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Freeman. About February laſt, he had ſometimes 
three Horſes came in, ſometimes Four, the moſt 
that ever he had was Five, 'T | 

Att. Gen. When had he Five ? | 
Freeman. It was the Week before the Plot broke 
out: They came in on a Friday Night, four. with 
Holſters and ſmall Piſtols, and a led Mare with a 
Portmanteau : And in a Horſe-Cloth, wrapp'd up, 
there was one or two pair of Jack-Boots; and, I 
think, a Bridle or two. They weat away again 
on Saturday in the Afternoon. 

Att. Gen. Did yon obſerve any Perſons came 
there on Saturday Morning ?. 7221 1 5 

Freeman. There were two Men that rid out be- 
tween Nine and Ten, and came in again between 
Twelve and One; and they nad rid pretty bard, 
for their Horſes were in a ſweat. "hy 
Att. Gen, Can you remember any Horſes came 
up the Week before? oh ob 7} bi; 

Freeman. There were ſome, but how many! 

an't-remember; they rarely ſtaid above a Night. 
here were three other very good Horſes at our 


Freeman Evi- 
dence of the 
Priſoner's + 
Horſes that 
were hrought 
to Town 
abour the 
time of the in- 
tended Aflaſs 
finacion. 


Houſe a Week; I don't know whoſe they were, 


but Sir Williams Groom told me, he had Orders 
to ſee them fed. And there was a Roan-Gelding 
brought by a Porter from Somerſet- Houſe; and a 
very fat Man mounted him, and rid out with Sir 
William. The Horſe was about fourteen Hands 
high, and ſo was Sir Willzam's Bay Gelding there 
were no great (iz'd Horſes among them. ; 
_. Parkins, There's your mighty Horſe for Service; 
And have you not known theſe Horſes to have been 
mine a great while? 


Freeman. Yes, I have known them all to be 


yours a great while, (except the Roan) they were 
frequently there laſt Summer. tor 

AS Turton, of the George, call'd. _ 
Turan. The laſt time Sir William Parkins came 
to the George, was the Friday before the Plot broke 
out; he came with four or five Horſes, and gave 
order to his Groom, to get the Horſes ready againſt 
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Turton's Ei- 


dence ro the 


ſame purpoſe, 


Saturday Morning. However, he did not go out 


With all the Horſes; but two Gentlemen rid out 
With two of them, and return'd in about two or 
| YE three 


| 
| 
] 
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| 
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three Hours : had rid hard, for - the Horſes 
were in a iweat. In the Afternoon, they all went 
out of Town; and faid, we might expect them the 
| or Monday following: And Mr. Lewis, 
Gentleman of the - Horſe to my Lord Fever/ſham, 
came- to enquire for them, but they did not re- 
turn: About a Week before this, Sir William had 
three Horſes brought to Town; he has us'd the 
Inn theſe four or five Years. | 
Att. Gen. The Horſes that came up on the laſt 
Friday, How were they accoutred ? | 
Turten. Two or three of them had Holſters z 
and there were ſour or five pair of Horſe Piſtols. 
Parkins. Did not I always ride with Piſtols? 
Twrron, You ſeldom came without two or three 
„when you came with Servants. 
Parkins. What ſtzd Horſes had we? 
Turton. | believe there was never a Horſe that 
exceeded Fourteen Hands and a half? and ſome 
were under Fourteen. | : 
Att. Gen. Did you ever ſee him come with ſo 
_ Horſes before? © 
wrton. I have ſeen more when liv'd at the 
Sword and Buckler, and he us'd to Inn there. 
Att. Gen. Did you obſerve any other Horſes 
that ſtood there? 
Turten. There were two pretty fizable Horſes, 
larger than any of Sir William's, but whoſe they 
were, I can't tell: One paid me for them, and took 


m away. 
LE 1 William Parkins, the King's Coun- 
| cil have 3 now is the time to make your De- 


Priſoner” Parkins. 1 rely wholly upon your Lordſhip, to 
— c t the Evidence ro the ury as it is, and no 


Aſſaſſination, there is more than one Witneſs, and 
that is Capt. Porter And Capt. Porter declares, 
1 was to have no hand in it, only I was to furniſh 
five Horſes; and, accidentally, I was at ſome Meet- 
ings. But he does not declare I was to do any 


L. CF. 


0 iſe. But I do not obſerve, That as to the 
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L. C. J. Tes; you agreed to the ſeveral Reſo- Page 84. 
lutions, of aſſaſſinating the King; and ſaid that 
it was neceſſary, and fit to take him off. 

Parkins. Still that is but One Witneſs, and the 
Law requires Two. | 

L. C. J. Not to every Overt Act, there is no 
Law that ſays ſo: And you told Sweet that your 
Troop conſiſted of old Soldiers, and you had 
bought Thirty Sadles, and that you were to go 
into Leiceſterſhire ;, and accordingly you did go: 
And on your 2 an Account, that 
all was well; and the N was as well enclined 
to King James Intereſt as the North. 

Parkins. He did not ſay they were well incl ind 
to King James's Intereſt. | 

Sweet was ſet np again. ö 

Sweet. He always named it the King's Intereſt, 
and did not name King James; but I always took 
it to be King James he meant. 

Mr. Camper. When he ſpoke of the preſent 
King, By what Name did he uſe to ſpeak of him ? 
Sweet. He ſometimes call'd him the Prince of 
Orange, and I have heard him call him King 
Willam, and the Little Gentleman. 

L. C. J. I would obſerve to you, That when 
you came out of Leiceſterſhire, you talkd how Page 83. 
well diſpos'd they were to the King's Intereſt: 
Now, Were you — by King Wiliam to 
ſee how the Gentlemen ſtood affected to him. 
 Parkins. No, Nor by King James neither. 

TI. C. J. Why then ſhould you concern your 
ſelf for the King's Friends in the Weft and North ? 

Att. Gen. When was it Sir William Parkins 
ſpoke about the King's Landing ? | 
Sweet. About Chriftmas laſt he ſaid, he believ'd 

he would Land. | 
Sal. Gen. This being long after our King was 
— it could mean no other King but King 

ames. 

T. C. J. There is another Thing I would ob- 
ſerve Sir William, Why did you ſend your Man 
to Kenſington, to one Brown? Who is that Brown ? 
And what was the Man that Lodg'd at the Confe- 
ctioner's ia Holborn ? 

Ko T 3 Parkins, 


Page 86. 


The TRToAL of 


Parkins. I cannot tell who it was: I know nei- 
ther Brown nor the other Man; but I ſent my Man 
at the Requeſt. of Mr. Charnock, who Lodged 
with me. 

L. C. J. But he was bid by the Man, who 
— at the Confectioners, to tell his Maſter, 
that he would ſtay within for him. 

Parkins. That might be Mr. Charnock, for he 
was his Servant once. 

Z. C J. But he fays, he carried the Meſſage 
to you; and 3 receiv'd it. Well, Have you any 
more to ſay LU 

Parkins. My Lord, I think there is but One 
politive Witneſs of any one Overt Act; and 
there ought to be Two poſitive Witneſſes to each 
Overt Act : 


L. C J. No, There ought to be Two Wit- 
neſſes to each Specie of Treaſon; that's all. 
Parkins. There ought to be Two Witneſſes to 
both theſe Parts of the Treaſon. | 
L. C. J. I muſt tell you Sir William, If any 
Perſon does deſign and contrive that the Realm 
ſhould be invaded, or the King depos d; that con- 
ſpiring to invade the Realm, or depoſe the King, 
are Overt Acts of High Treaſon, within the Sta- 
tate of 25 Edw. 3: And the fame Species of Trea- 
fon as defigning to aſſaſſinate him is. It is — 
defigning, imagining his Death and Deſtru- 


ction. Now, the Queſtion is, Whether there is 


not another Witneſs, befides Capt.. Porter, to 
prove another Overt Act of this Deſign. 

Parkins, I don't find there is; for all the reſt 
is only Diſcourſe. 

L. C. J. Do yon think providing Arms for 
that Purpoſe is oy Diſcourſe ? 

Parkins. The Witneſſes don't ſay for what 

the Arms were bought. | | 

Bn tra Nor do you tell us of any other 


Parkins. My Lord, I did not buy them. If I had 
had Liberty to have ſent down for Witneſſes, I 
could have proved that theſe Arms were in Boxes, 
all ruſty, in my Houſe, when J firſt came 


toit, X 
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L. C. J. But, Why were they buried juſt at 
the Time when the Plot broke out? | 
Parkins., I can't tell how to help it, if they 
will make an ill Interpretation. | 
T. C 7 What Interpretation would you have 

us make ä 
Parkins. It is very eaſy to imagine People 
don't care to be found with Arms at ſuch a Time 
but however, the having of Arms is no Treaſon. 
Att. Gen. And then the Horſes coming to 
Town juſt at ſuch a Time, and the Saddles. 
Parkins, I have not bought a Horſe this Two 
Years: And I travell'd in no other Manner than 
I usd to do. The Groom tells you, I ns'd to 
come to Town with Three or Four Horſes al- 
ways. | never kept leſs than Six or Seven this 
Twenty Years; ſometimes a great many more, 
and they were very little Horſes, Padds, no wa 
fit for Service they are preſum'd to be for : 
hope my Lord, as to the Aſſaſſination, Iam clear. 
Perhaps the World may imagine, I have had ſome 
Inclinations to King James's Service, and y_ 
they may not think amiſs; but I never did any 
thing, nor had an Opportunity to do. | 
I. C. J. God be thanked you had no Oppor- 
tunity. 
Parkins. I hope my Life ſhall not be taken away 
without Proof; it would better pleaſe the King 
that I ſhould be acquitted, than to let me be 
lounghgalley upon flight Grounds and Imaginati- 
ons, of which little or nothing can be made; I 
hope my Lord, you will not ſtrain the Law to 
take away my Life. | 
L. C. F. If there be One Witneſs to One O- One Witnels 
vert AR, and another Witneſs to another Overt to One Overt 
Act of the ſame Species of Treaſon, that is all the Af and ana- 
Law requires. | racy 1 
Parkins. Levying War is One Species of Trea- — ſulß 
ſon, and Aſſaſſination is another. 
L. C. J. Your Deſign, Originally, was the 1 
Reſtoring of King James; and in order to that, 
the Dethroning of King William: One Way of 
effecting your Deſign was by Aſſaſſination, the 


other by Invaſion, or — If the Aſſaſſinati- 
4 4 on 
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on be prov'd but by one Witneſs, the Deſign of 

Dethroning the King is prov'd by Two. Have 

2 more to ſay Sir; if you have, pray 

ak it. | 

Page dy. © Parkins. I have no more, I ſabmit it to your 

| Lordſhip; I think there is but One Witneſs, all 
the other is but Conjecture and Nonſenſe. 
L. G J. I have told you my Opinion. 

Parkins. Beſides, Your Lordſhip has known me 

this many Years, and you know that my Educati- 

on was not to War but the Gown; and your 

Lordſhip knows how peaceable I have liv'd: And 

now in my Old Age, my Lord, I am grown 

Lame, and have loſt the Uſe of my Hands by the 


Gout; and am ſcarce able to go on my Feet: 


Therefore, it cannot be thought probable I ſhould 
engage in ſuch a Buſineſs as this. tit 
C. J. I have known you heretofore Si 
William, while you kept your Profeſſion and your 
Gown ; you have had my Opinion concerning the 
Number of Witnefſes, I ſuppoſe my Lord and 
Brother will declare theirs. . 


Then = Lord Chief Juſtice Treby declar'd his | 
hat 


Opinion, „although there was but One Wit- 
neſs to the Aſſaſſination, the Treaſon of compaſ- 
fing and imagining the King's Death, might be 
_ — — Overt Acts; _ —— 
Promoting an conſpiring with a foreign Prince, to invade the 
Infurredion Realm, providing Arms to join with Invaders, 
or Invahon, and make an Inſurrection againſt the King, are 


or an Aflaſ- Overt Acts of conſpiring his Death; for he that 


nation of the g 5 
| "ſin would cauſe an Invaſion or Inſurrection againſt 


ſame Species the King's Perſon, cannot but be preſum'd to de- 
of Treafon, fignhis Ruin and Murder: Therefore Sir William, 
becayſe any Your providing Arms and a Troop, are Evidences, 
of them and Overt Acts of your compaſling and imaginin 

dend to his the Kirg's Death; and ſo is your goin up an 
Deſtruction. down and meeting People in order to Riſe, if that 


were your Buſineſs in Leiceſterſhire : But laying 
| Page 88, aſide the Bufineſs of Leiceſterſhire and your provi- | 
ding Arms, you acknowledge you had a Troop of 
old Soldiers. 
Parkizs. He only tells you that a Troop would 
be compos d of old Soldiers: Pray Mr. Sweet, 2 | 
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Life is at Stake, Did I ſay it did conſiſt, or it 
would conſiſt 
Sweet. He ſaid, His Troop was compos'd all 
of old Soldiers. 
Parkins. But does it appear by any Evidence, 
that I had a Troop? If I had, who are they? 
None of theſe Men do appear. Suppoſe I ſhonld 
tell him a Lie, or make ſome Braggs,: Is this 
Treaſon ? Here is no Perſon prov'd to be Liſted 
or Named. | | 
I. d. g. But Arms were found in your Houſe 
for a Troop. | 
-* Parkins, But I affirm to your Lordſhip, and if 
you would give me but One Day's Time, I would 
prove, that they were at my Houſe in Warwick- 
Hire when I firſt came down thither; and I'll 
fully make it out to your Satisfaction or I'll be 
Crucified. | 
Then Mr. Juſtice Rokeby deliver'd his Opinion, 
That One Witneſs to One Overt AR, and another 
to another Overt A of the ſame Species of Trea- - 
ſon was ſufficient. That the- Treaſon was the 
compaſling the King's Death, and the Two Overt 
Acts laid in the Indictment were, Firſt, the Aſſaſſi- 
nation, and Secondly, the bringing in a Foreign 
Force, and preparing Horſes and Arms to meet 
that Foreign Force here; and that either of theſe 
were a compaſling the King's Death. | 
- Parkins. My Lord, I hope I ſhall not bè inter 
e of my Life; I deſire the Statute may 
. Juſt, Rokeby. What Statute do you mean? 
Par. The 25 Edw. 3. and the New Statute toq. 
I The Statute 25 Eadw. 3, was Read. | 
Park. There is nothing of Two Witneſſes there. 
I. C. J. No, but there is another Statute of 
the 5 Edw. 6. Cap. 11. that may be more for 
your Advantage, will you have that read. . 
That Statute was read to theſe Words, Unleſs Page 89. 
without Tryal he ſhall confeſs the 5 | 
_ Parkins. My Lord, I infer from hence there What are 
_ ought to be Two Witneſſes to each Overt Act. deemed the 
I. C. J. No, no, for that very laſt Act, that ſame Species 
is to take Effect in a few Days, declares it is ſuffi- of Treaſon. 
cient, 


1 
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cient, if there be One to One Overt Act, and ano: 


ther to another, of the ſame Head or Species of 


Treaſon: Now, depoſing the King and aſſaſſina- 
ting him, and preparing to raiſe an Army _ 
him, or to excite an Invaſion are but one fort of 
Treaſon. | E 

Parkins. But riſing in Arms, and Aſſaſſination, 
are as different Things as can be in the World. 

Juſt. Rokeby. It is the imagining the Death of 
the King, that is the Treaſon. | | 

Parkins. You may ſay every thing elſe is ſo. 
I deſire the whole Statute may be read. 

L. C. J. It by Overt Act it be prov'd you de- 
ſign d his Depoſition, that is an Overt Act to prove 
your Deſign of his Death. Eg 

Parkins. They are very different Things; 
Death and Depoſitions. We have ſeen a King de- 


pos d, and yet he is alive. | 


The New Act was Read. 

Parkins. Here is a beneficial Law made, which, 
if my Tryal had been put off a few Days, I could 
have had the Benefit of, : 

L. C. F. It would have been the ſame thing as 
to this matter, for this Act declares the ſame 
thing, as to Two Witneſſes. 

Parkins. And then I could have had Witneſſes 
to have taken off a great Part of this Evidence, 
which turns upon this matter of Sweet, who is 
not a good Evidence; having ſworn what cannot be 
true : As to my ſaying I had the King's Word for 
his Landing; it is impoſſible I ſhould ſpeak from 
hence to France. : 

L. C. J. You might have been over with him; 
I believe a great many others have: And it's prov' 


5 Mr. Charnock went over. 


Juſt. __ It might come by a Letter, or 
a particular Meſſenger. ; 

Parkins. Yes, if there was any ſuch A athority 
it is true. But he has manifeſtly contradicted 
himſelf; and Capt. Porter ſwears for his own Life, 
and ] muſt leave it to you, whether they are to be 
believed. | 

Then Mr, Solicitor and Mr. Comper having ſum'd 


up the Evidence, my Lord Chief Juſtice alſo re- 


peated 


cc 
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4 deliver'd there Opinions in, He takes Notice of Page 95. 
C“ an Objection of Sir William Parkins, That Sweet The Chief 
„ does not prove any Overt Act, but only Words 
©. And Words ſays he, are not Treaſon. To this. , — 
the Chief juſtice anſwers, They were to treaſonable 
conſider the Force of Sweet's Evidence, who re- Words. 
lates the Diſcourſe Sir William Parkins ha 
him about Chriftmas laſt ; of the King's com- 
ing, of his Saddles, and of his Troop conſiſting 
of old Soldiers; and Volunteers that were old 
Officers: Now, theſe are Words that relate to 
Acts and Things; you hear he had a great 
Quantity of Arms beyond what he, as a private 
Man, could have Occaſion for, or would uſe. 
He does not give any Account what he was to 
do with thoſe Arms, or to what Purpoſe he 
ſhould keep them; nor why he caus'd them to 
be remov'd in the Night, after they had lain pri- 
vately in Haywoed's Houſe, and caus'd them to 
be carried back to his own Houſe, and buried 
them in the Ground, and at ſuch a Time when 
there was a Plot; and after the Plot was diſco- 
ver'd, and a Proclamation out for his own Appre- 
henſion: Sir Wiliam Parkins's Diſcourſe with 
Sweet, of King James's coming, and his Troo 
conſiſting of ſuch Men plainly ſhews what thoſe 
Arms werefor; and. Mens Diſcourſes and their 
Words, explain their Actions: And an Action, 
« indifferent in itſelf, may be fo explained by 
4 Words, that it will be unlawful. It is lawful 
ce for a Man to buy a Piſtol, but if it can be plain- 
* ly prov'd from his Words or Speeches, that the 
« Deſign of buying it, was to uſe it againſt the 
c Perſon or Life of the King, that will be an O- 
« vert Act. Now, when Sir William Parkins ſaid, 
The late King would come, and that he had a 
4 Troop which conſiſted of ſuch Soldiers; then 
« theſe Arms being found in that Manner, i muſt 
cc leave it to the Conſideration of the Jury, Whe- 
ce ther it is not a Proof for what-Purpoſe he did 
„provide them? Eſpecially, ſince he gives no 
(0 
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tho" no War 
be actually le- 
vy. 


Page 7. 
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* Account, what Occaſion he had for them, He 
< fays indeed, he found them in the Houſe Two 
« Years ago; but how probable that is, the Jury 
< ſhould conſider. . 

That as to Sir William Parkinss going in that 


< private and haſty Manner into Leiceſterſpire, 


and of his Return; telling Sweet that all was 
well: And the Weft was as well inclin'd to the 
« King's Intereſt as the North. He left them to 
< conſider from the Circumſtances, Whether by 
= the Xing were not meant King James? And if 
<« they did, that would be another Evidence to 
& convince them that he was guilty. 

. The Jury withdrew, and within half an Hour 


ht the Priſoner in Guilty. 875 
While the Jury were withdrawn to conſider of 
their Verdict, Sir John Friend was brought to 
the Bar, in order to his being call'd Bog pn 
He mov'd in arreſt of Judgment, t he was 


convicted by One Witneſs, for that the other 


Witneſs, only ſwore to a Conſpiracy to levy War: 
And conſpiring to levy War, he apprehended, 
was not Treaſon; unleſs War were actually le- 
vy'd. And deſir'd his Council might be heard as 
to that Point. | 4 
Court, That which you move is not in arreſt 
of Judgment, but arraigns the Verdict; and, 
We cannot hear Council but upon a Matter that 
ariſes upon the Record itſelf; that is the Indict- 
ment: Beſides, it was told you at your Tryal, 
We did all agree, that a Conſpiracy to levy War, 
to depoſe the King, is Treaſon : Or a Conſpiracy 
to invade the Realm is Treaſon. | 
Then it being demanded of Sir Fohn Friend and 


Sentence pale ©: William Parkins, reſpectiveſy, What they 


fed on Sir 
abs Friend 
and Sir 71 


could fay why the Court ſhould not proceed to 
— and they were made to kneel: And 
ri 
do 
them as Traytors. 


up again, they ſaid they had nothing further 
r: Whereupon, Sentence was paſs d upon 


The 


— 
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be eArraignment of AmzrosE Roox- Page 58. 
woop, &c. Die Martis 14 Aprilis. 
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TH E Priſoner was indicted of High Treaſon, The Indid- 
in compaſſing and imagining the Death of ment was for 
the King: Endeavouring to ſubvert the Govern- High Trea- 
ment Eſtabliſhed : And to ſubje& the People of fon, in ima- 
this Kingdom, to the Dominion and Slavery of gining the 


0 
1 


the French King. And to this End the Indictment Death of the 
ſets forth, © That the Priſoner, together with King; and to 


& Robert Lowick, Charles Cranburn, and Chriſto- that End, 
 E& pher Knightley; and divers others falſe Tray- — | 
« tors, to the Jurors unknown: The roth Day , Sos 
of February, in the Seventh Year of the Reign Guards and 
& of the King that now is; at the Pariſh of St. afſaflinate His 
Paul's Covent-Garden, in the County of Mid- Majeſty. 

© dleſex; and divers other Days and Times, as 

« well before as after, there, and elſewhere in 

© the ſaid County, did traiterouſly conſult and 
© agree to aſſaſſinate His Majeſty : And to ac- 
© compliſh the ſame, that Forty Horſmen, or 


© one, ſhould lie in Ambuſh, and ſet upon the - -- 
© King in his Coach, at his Return home: That 
One Party of them were to attack the —— 

„ while the other ſhould ſet upon the King, and 
* murder him in his Coach: And that the Priſo- 
t ner at the Bar, and his Accomplices, did buy 
and procure Horſes and Arms, in order to pult 
„this, their execrable Deſign, in Execution. ; 
© That the aforeſaid Chriftopher Knightley, tog 
© ther with one Edward King, lately convicted; _ :.: - + 
& by the Conſent of the ſaid other Traytor s 
& went to view the Situation of the Ground,  _ 
„ whereThe Aſſaſſination ſhould have been com- 

* mitted : And that the Ground being fo viewed 

4 the ſaid Knightley and King, did, the Day and 

4 Year above, communicate their Obſervations 

4 thereon to the ſaid other Traytors: And that 

S 'the ſaid Charles Cranburn, in order the more 

hy « readily 


7 


© thereabouts, whereof the Priſoner was to be Page . 
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« readily to commit the ſaid intended Aſſaſſinati- 


* on; did bring and carry, between the ſaid Tray- 

< tors and Conſpirators, a Lift of the Names 

« of divers Men who were deſigned and appoint- 

ed to perpetrate the ſame. And that all this 

« was contrary to the Duty and Allegiance the {aid 

« Traytors owed to their Sovereign; and againſt 

< the King's Peace, his Crown and Dignity, &c. 

None permit- To which Indictment the Priſoner pleaded Not 

ted to be in Guilty, He defir'd he might have Pen, Ink, and 
Private with Paper, and his Brother, &c. to come to b 

the Priſoner which was granted. But, the Keeper was direct- 

| A ed that none ſhould be admitted to be in private 

with him but his Council. | 

Then the Keeper was order'd to take away the 

Priſoner, and bring him to the Bar again that Day 

Seven night: The Court having firſt conſulted 

among themſelves, about the Precept for the Pe- 

| tit Jury, upon a late Act of Parliament, which 

Page 100. —— the Jury to be ſummoned Six Days be- 


they appear to try any Cauſe: And upon the 


laſt Act, ſor 3, Tryals in Caſes of High 
Fe the Tn- Treaſon : Which requires, That the Priſoner ſhall 
* have a Copy of the Pannel duly returned, at leaſt, 
were laid a. Two Days before his Tryal. a 

gainſt Four And, although the Inditment were laid againſt 
of them joint Lowick Rookwood, and Cranburn jointly, yet the 
ty, the Court Court reſolved there ſhould go Three ſeveral Ve- 


 order'd them nires for the Petit Jury, returnable that Day Se- 


do be try d ſe- ven- night; for they faid it was a ſeveral Offence 


tely. in every one of them, and if they ſhould ſever in 

— their Challenges it might be troubleſome. So the 
— ve Court adjourned for an Hour, while the Precepts 
the Petic Ju- ſor the Jury were preparing; and then met, and 
os. and ed. — the . z on — 2 bobs 2. — of 
journed for a ermmer ti ven-night, at 
Week. Seven in the Morning. * 


The Tryal of The Tryal of Ambroſe Rookwood, the -21/t of 
N. | April. 8 W. 3: 1696. | 


Sir Bartholomew Shower, after making an Apo- 
logy for his being of Council for the Priſoner in 


this Cauſe, objected, That the Priſoner could _ | 


D by By Bots dne 
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be Try'd that Day, there being a Clauſe in a late Page 101. 
Act which ſays, The Priſoner ſhall have a Copy 4 It anſwers the 
the Pannel of the Furors, who are to try him, Intent of the 
returned by the Sheriff, Two Days before the Tryal. _ Ac, if 
And he infiſted, that the Words duly return d, Fuga 
muſt be antecedent to the having a Copy; or elſe f ch — 
he could be ſaid to have a Copy of the Pannel duly array'd, cho 
return'd : That they had indeed, a Copy of the not returned 
Array of the Pannel deliver'd them, but that was at the Time 

not a Copy of the Pannel of the Jurors return'd ; it is given the 
for it was no Return till it came into Court. Priſoner. 

Mr. Phipps inſiſted on the ſame Objection, and 
at this Caſe: He ſaid the Act likewiſe requir'd, 
hat the Priſoner ſhould have a Copy of his In- 

dictment Five Days before the Tryal : Suppoſe 
then, a Copy of a Bill that is intended to be pre- 
ſeated to the Grand Jury, were deliver'd to the 
Perſon accuſed, Five Days before the Grand Jury 
were to meet; and they afterwards meet and find 
it; and the Party ſhould be immediately arraign- 
ed upon it: This is indeed a true Copy of the In- 
dictment; yet certainly the Intent of the Act is not 


anſwered, for it was not a true Copy of the In- 


dittment at the Time it was deliver'd. That he 
took this Caſe to be under the ſame Reaſon: And 
that this was not a Pannel duly return'd till now; 
and by Conſequence, they had not that Advantage 
which that Act intended to give them. | 

The Attorney General anſwer'd: That the In- 
tent of the Act was, that the Priſoner might 
know Two Days before the Tryal who were the 
Jury that were to paſs upon him, that he might 

vean Opportunity to conſider how to make his 

Challenges; and enquire into their Qualifications : 

And that if he had a Copy of the Pannel array'd 

the Sheriff; which was afterwards return'd into 

ourt without Variation, the Intent of the Act 
was well purſued. And that the Words of the 
Act were not that he ſhould have a Copy of the 
Pannel after it was retarn'd, but a Copy of the 
Pannel duly returned by the Sheriff. 

That if the Pannel was not to be deliver'd till Page 204. 
after the Return of the Writ, then upon the Return 
of the Writ, the Jury and the Priſoner — 
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brought to the Bar and adjourn'd over to a further 

Day ; that in the mean time a Copy might be de- 

liver'd him : Or elſe, the Jury muſt not come up- 

on the Venire facias, but there muſt go an Habe- 

as Corpora ;, and the Priſoner be Try'd upon that 

Habeas — But, that no Inſtance could be 
ryal 


given of a for Treaſon, upon a Habeas Cor- 
pora. And, that if the Parliament had intended 
to introduce a new Method of Tryal, they woul 
have deſcrib'd and ſettled what it ſhould be. 
Mr. Sollicitor ſaid, if this Act were to be taken 


- according to the Words, and not according to the 


meaning of it, it would be to the Priſoner's Diſad- 
vantage: For it provides he ſhall have a Copy of 
his Indictment Five Days before his Tryal; and 
yet it was agreed to be the meaning of the Act, 
that he ſhould have a Copy of his Indictment Five 
Days before he is arraign'd; becauſe he might have 
ſeveral Pleas J. and Objections to make, 
before he pleaded the General Iſſue. That there- 
fore, the Priſoner had had a Copy of his Indict- 
ment, Five or Six Days before his Arraignment; 


and having purſued the meaning of the Act in that 


Inſtance, they had likewiſe done it in this; and 


let him have a Copy of the Pannel, as the Parlia- 


Page 103. 


ment intended he ſhould. That the Caſe the Pri- 
ſoner's Council had put, in Relation to the Copy 
of an Indi&tment being deliver'd before the ludict- 
ment was found, was not parallel ; becauſe it was 
not deem'd an Indictment till the Jury had found 
it: That it was not neceſſary an lndictment 

be put into Form for the Jury before 


they find it; for they were properly to make 


their own Preſentments themſelves: And the anti- 
ent Practice was, that they only preſented the 
Fact, and the matter was put into Form after wards 
by the Court; and that in many Caſes it was 
ſo at this Day : But as to the arraying of a Pan- 
nel, it always was ſo; and always muſt be ar- 
ray d by the Sheriff before the Jury were ſum- 
moned. n 1 

The Court deliver'd there Reſolution, That gi- 
ving a Copy of the Pannel before the Return, ſuF-. 
ficiently ſatisfied the Words, as well as the —_——_ 
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of the Act: And that no other Conſtruction could 


be made without great Abſurdities. 
Sir Bartholomew Shower propos d another Ob- Sir Bartbolo- 
jection; but beginning again to appologize for his * -#-er 
ing Council in this Cauſe, the Chief Juſtice bid 22 
him not make A ; for that it was as law- Go — 
ſul for him to of Council in this Caſe, as it ro ay” wy 
was in any other where the Law allow'd Council: ® 
And that it was expected he ſhould do his beſt 
for thoſe he was aſſign'd for. 
Then Sir Bartholomew obſerv'd, they had not 
had a true Copy of the whole Indictment, for that Page 105! 
it did not appear before whom it was taken; nor 
the Time when, or Place where: That indeed 
naps Fo was in the Margin, but it might be be- The Priſo- 
fore Juſtices of Peace at the Quarter Seſſions, the 2275 Council 
Monthly Seſſions at Hick's- Hall, or the Old Baily. : — they 
That no Indictment was ever given in Evidence, Co 1 
or pleaded without the Caption, Style of Court, __— Indict- 
&c. And that it could not be a true Copy with- ment. n 
out them. 1 
Io oy the Attorney 8 anſwer'd, That 
the Objection came too late, for by pleading to it Io” 
they had admitted it to be a true Copy : And of — 7 
that Opinion were the Court. mitted it a 
Clerk of Arraignment. You, the Priſoner, look true Copy by 
to. your Challenges. | pleading to it. 
Sir Bar. Shower. Mr. Rookwood, you are to 
make your on Challenges. - ' The Prifonce 
After the Priſoner had challeng'd Thirty Four muſt make 


een a Jury was Sworn. | his Chall 
MP WG 


J. Mr. Phipps, your Objection upon the himſelf. 
Page 106, 


2 ſlipt my Memory; you faid, it might 
e as well a Copy of the Indictment before it was #*8* 297+ 
found, as well as this a Copy of the Pannel before 

it was return'd. Now that can't be, for an Indict- 

ment is not an Indictment till it be found; it is *** con fin d 
only a Writing prepar'd for the Eaſe of the Jury, 5 3 . 
and for Expedition: The Jury may alter what ee has 
they pleaſe, or refuſe it abſolutely. If the Jury, may preſent 
upon Examining the Witneſſes, would only pre- only the 
ſent matter of Fact, with Time and Place, the matter of 
Court may order it to be drawn up in Form, Fact if they 


The Jury are 


78 | The TRT AL of 
| without carrying it to the Jury again : And there 
needs no Billa vera, for that is only the Jury's own- 

ing what the Court has prepar'd and drawn up for 

them : But a Pannel is a Pannel when it is array'd, 

before it is return'd; and a Copy of the Pannel 

given before it is return'd, is a Copy of the Pan- 

nel return'd, if it be afterwards return'd, as it 


muſt. | | 

Mr. Phipps. My Lord, when the Bill is found, 
the Copy that we deliver'd before, is as much a 
true on of the Inditment, as our Copy of the 
Pannel 1s a Copy of the Jury returned. 

L. C. F. A Pannel is a Pannel when it is ar- 
ray d; but a Bill is not an Inditment 'till it be 
found. Then Proclamation was made for the 
Witneſſes to appear, &c. And Mr. Montague 
open'd the Inditment. 

x08. The Council for the Priſoner, mov'd that they 
Ne Excepti- might offer their Exceptions to the Indictment 
ons can be ta- before any Evidence given; according to the 
ren to the —— Words of the late Act of Parliament. 
— The Court anſwer'd they were too late; they 
2 Jury onght to have mov'd this upon the Arraignment, 
— before Plea pleaded; or at leaſt before the Jury 
Page 110, Were Sworn, and Charg'd with the Priſoner : For 
after they are once Charg'd, in Caſe of Treaſon, 


they muſt give a Verdict; and either Acquit, or 


Convict him. 

| That the Deſign of the Parliament was, to re- 
Page 111. ſtrain the Priſoner from moving in Arreſt of Judg- 
ment, for miſpelling, falſe Latin, or little mat- 
ters of Form, if he did not move it in a proper 
Time; having ſuch a Liberty allow'd him, as to 
have a Copy of the Indictment ſo many Days be- 
| fore he was compell'd to plead: That although the 
Page 112. Words of the Act were before Evidence given, it 
was nevertheleſs, intended that they ſhonld move 
at ſuch a Time, before Evidence given, as the Law 
allow'd : And that the Act did not eſtabliſh any 

new Method of Tryal. | 
However, it was propos'd by the Court to the 
King's Council, That ſince it was a new Act of 
Parliament, and the Priſoner might be led into 
this Miſtake by the Penning of the Act, _ — 

‚ Ou 
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ſhould not take Advantage of his having lapſed his 
Time, but indulge him fo far, as to let him offer 
his Exceptions now. 
To this Mr. Attorney conſented, provided they 
would confine themſelves to ſuch Heads as were 
mentioned in that Clauſe of the Act, which only 
related to Matters of Form; and not offer any 
thing to the ſubſtantial Part of the Indictment: 
Which they had ſtill a Liberty of doing in Arreſt 
of Judgment. | | 

But the Council for the Priſorer refus d to offer 
any thing, unleſs they might urge all their Excep- 
tions together. 

Then Mr. Attorney open'd the Nature and 
Courſe of the Evidence. 

And Mr. Porter was call'd to give Evidence. 

Sir Bar. Shower, We oppoſe the Swearing Mr. 
Porter: He is not capable of being a Witneſs, he 
ſtands convicted of Felony; and we deſire the 
Record may be read. | 

Clerk of Arraignment. [Reads the Record) This 
is an Inditment of Murder againſt George Porter, 
for the killing of. Sir James Hacket, Knt. Here's 
the Jury's Verdict, Quod prædictus Georgius Por- 
ter eſt culpabilis de felonica, inter fectione prædicti 
_ Hacket; & non Culp. as to the Murder. 

re is a Curia adviſare vult; and I ſuppoſe there 
was a Pardon afterwards. | | 

Capt. Porter, I pleaded the King's Pardon. 
8 L. C. J. And there are ſeveral Acts of Pardon 
ſince. 


Clerk of Arraignment, The Indictment was 
the 8th of December, 36th of King Charles the 


Second. "T5 
Sir Bar. Shower, He remains unquallified not- 
withſtanding the King's Pardon. There is a Caſe 
in 1 Brownlow 47. A Man attainted of Felony, 
cannot be of an Inqueſt though pardoned, and 
there is the ſame Exception to his being a Wit- 
neſs as to his being a Juryman ; for that one ought 
to ſtand as clear and unſuſpected in reſpect of his 
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Page 117. 
One cony1ct- 
ed of Felony, 
and pardoned, 
may be an E- 
vidence, / 
One attainted 
cannot be an 

vidence, 
tho” patdon 
ed, unleis the 
Attainder be 
re vexſed. 
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Probity, as the other. In Dangerheld's Cale at 


the Tryal of my Lord Cattle main, the whole 
Court were of Opinion, that a Pardon from the 
115 WA: : Kiag 
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Ring only, would not make him a good Witneſs: 
But if he were burnt in the Hand, that by 18 Flix. 
amounted to a Statute Pardon, and ſet him right 
to all intents and purpoſes. That the 11 HF. IV. 
41. was cited, where it is held, That one Attaint- 
ed could not be a Juryman, tho' pardon'd by the 
King, atthough he might be a Witneſs, But Mr. 
Juſtice Jenes ſaid, It was the fame Reaſon, if he 
were not fit for a Juryman, he were not fit for a 
Witneſs, Arid in 2 Bulſtr. 154. it was objected, 
The Witneſſes were not legal Witneſſes to prove 
the Suggeſtion, becauſe they were both Attainted 
of Felony. | 

LC. C. J. This is quite another Caſe; here is no 
Attainder, and here is Pardon upon Pardon by Act 
of Parliament. 


Mr. Phipps, As to that, We think the Parlia- 


ment Pardon is out of the Caſe; for if the Pardon 
ET from the King, be a good Pardon, there is no 
- * Page 119. Guilt for the Act of Pardon to work upon. 
A Pardon IL. C. J. The very Parliament Pardon comes 
om cheKing, from the King: The King has a full Power of par- 
"_ — doning, and where he does pardon under the Great 
— 3 Seal, it has the full Effect of a Parliament Pardon. 
And a Parla-. Pardon before Attainder, prevents all Corrup- 
ment Pardon tion of Blood : So that though a Man forfeits his 
dow not re- Goods by Conviction; yet after a Pardon, he is 
tore the Of. Capable of having new Goods, and ſhall hold them 
fender to without any Forfeiture whatſoever : For the Par- 


Blood, Vc. don reſtores him to his former Capacity, and pre- 


unleſs the At- vents any further Forfeiture, Indeed, If he had 

tainder be re- been Artainted, whereby his Blood was corrupted; 

— tap nd Pardon, whether it were by the King, or by 

vob Bae the Parliament, could purge his Blood, without 

— Reverſal of the Attainder, by Writ of Error, or 
Act of Parliament: Or expreſs Words in the Act, 
to reſtore Blood. But either Pardon makes Him 
a New Creature, gives Him a new Capacity, and 
makes Him to all intents and purpoſes, from the 
time of the Pardon, to be probus & legalis Homo, 
and a good Witneſs, Indeed, this Crime might 
be objected to his Credit; but is not to be urg'd 
againſt his being a Witness. 


% « 
— 


Then 
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one, to go with Capt. Knightley; an 
went along with me, to view the Ground on both 
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TLhen Capt. Porter was Sworn. | 
Sol. Gen. Give the Court an Account, what you 
know of this intended Aſſaſſination? 


Capt. Porter. My Lord, The firſt Account I Porters Evi- 
had of this Aſſaſſination, was from Mr. Charnock; dence of Rooks 
who brought Sir George Barclay and Major Holmes wood's Con- 


to my Lodging in Norfolk ſtreet, when I was Ill of cern in the 


the Gout. Sir George did not then particularly ac- 
quaint me with the Buſineſs, but ſaid, he would 
leave it to Mr. Charnock to tell me what it was. 
After that, we had ſeveral Mzetings, at which the 
Priſoner at the Bar was preſent; particularly, at 
the Globe in Hatton-Garden, where we conſulted 
the beſt Means to Aſſiſſinate the King, as he came 
from Richmond, Some were of Opinion, that it 


was beſt to be done on the other fide the Water: 
Others, that it ſhould be done on this Side, by a 


Party of Men on Horſe-back. Upon this diffe- 


\ rence of Opinion, there were Perſons appointed 


to go and view both Places: I was I rent for 
T. A7g 


fides, And when we came back, we gave an Ae- 
count to Sir George Barclay, and thoſe that ſent ns. 
And upon our Report, Sir George Barclay's Mind 
was chang'd ; who was for the other fide the Wa- 
ter before: And he agreed to do it in the Lan 

that leads from Turnham Green to Brentford, Af- 
terwards there was a Meeting at the Globe in Hat- 
ton · Garden; and there it was agreed, that the King 
ſhould be Atrack'd on Saturday the 15th of Februa- 


25 by Sir George Barclay, and his Party. And Mr. 


oo wood, the Priſoner at the Bar, was to Com- 
mand a Party of Men that came over from Fance 
who were to aſſault the Guards on one fide, an 
I, and Mr. Charnock, were to ſet upon the Guards 
on the other fide. Sir George — with four 
Men out of each Party, was to attack the King in 


his Coach; and to kill him, and all that were in 


it. There were at this Meeting, Sir George Bar- 

8075 Capt. Charnock, Sir William Parkins, my 

Sell, Major Holmes, Cap. Rookwood, and Cap. King. 
L. C. J. Where was this? 7 18227 


U3 Capt; 


Page 120. 
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Capt. Porter. At the Globe Tavern in Hatton- 
Garden. Upon Saturday Morning, the 15th, 
We having two orderly Men that lay at Kenfing- 
ron to give Intelligence : - Durance, one of them, 
came to my Lodgings in Little Rider Rtreet, at St. 
James's, and told me, the Advanc'd Guards were 
gone out; and the King's Kitchen was gone, and 
all was preparing for the King's going abroad. And 
that there went a great many Noblemen and Gen- 
tlemen a Horſe-back with him; and therefore, he 
thought, there woul i be no Opportunity of el 
feing the Thing. I ſaid, that was no Reaſon for 
putting it off; becauſe when the Sport was over, 


all the Company uſed to go away, and the King 


came only in his Coach, with the Guards. He 
faid, he would give Sir George Barclay an Account 
of it; and he came back with Sir George Barclay, 
and & r. Rookwood, to my Lodgings. And upon 
repeating that Objection, and my giving the ſame 
Anſwer; it was agreed, if the King had gone out 
that Day, to have put the Deſign in execution. The 
Priſoner was there when it was agreed upon; but 
I cannot ſay I ſaw him at any Meeting after that. 

Sir B. Shower. When was that firſt Meeting at 
the Globe Tavern? 

Porter. It was one Day that Week, before the 
15th; but I can't tell what Day. 

Sir B. Shower, He ſays, it was agreed fo and ſo; 
Idefire to know what Words Mr. Rockwood ut- 
ter'd at that time ? | | 

Capt. Perter. It was diſcours'd by every one, 
which was the beſt Way and Method : I heard Mr. 
Rookword ſay indeed, * believ'd it a very deſpe- 
rate Thing, and he was not very willing to ingage 
in it. But when Sir George Barclay told him he 
ſhould Command his Party, he reply'd in French, 
There's an end of it. 

Mr. Phipps. At that ſecond Meeting, Did Mr. 
| Rookwood make any Propofal there? 

Capt. Porter. I cannot hy that I heard Mr. 
Rookwood ſay any thing in particular; but they all 
agreed todo the Thing that Day. 


Mr. 
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Mr. George Harris was call'd. Page 121, 
Sir B. Shower. We muſt beg leave to oppoſe The Priſo- 
Mr. Harris's being Sworn; becauſe here is a Pro- er Council 
clamation that ſays, If any of the Conſpirators, — ** 
named in the Proclamation, ſhall diſcover any of — of 
their Accomplices, ſo as he may be brought to Iu- cc he was 
ſtice, he ſhall have his Pardon, and 10007. Re- entitled to 
ward. And we have a Witneſs ready to prove this 000 !. Re- 
was Mr. Harris's Caſe. He was in the — ward for Con- 
tion himſelf, and did actually diſcover Mr. Rook- victing the 
wood, the Priſoner at the Bar, and was Inſtrumen- Priſoner, 
tal in the taking of him; and if he be brought 
to Juſtice, then is Mr. Harris entitled to this Re- 
ward and his Pardon : And conſequently he has 
ſach an Intereſt and Advantage to himſelf, as will 
prevent his being a Witneſs. 

But upon reading the Proclamation, it did not But it ap- 
appear Harris's Name was in it. And in the other peared a Mi- 
Proclamation, where he was named, the Reward fake. 
was given to three or four particular Perſons, of Pa 122. 
which the Priſoner was none, Wherefore the Ob- | 
jection was not inſiſted on; 

And Mr. Harris was Sworn. Page 123. 
Mr. Harris depos'd, That he was at St. Ger- Harriss Evi- 


| ay 
Mondays and Thurſdays, in the Evening, in Covent- 
Garden oo and might know him, by a White 
Handkerchief hanging out of his Pocket. That 


they went thither, but could not meet Sir George 
there ; but two or three Days after they came to 
own, Sir ſGeorge had Notice of his Arrival, and 

t for him, and jnquir'd after the King and Royal 
Us Family: 


Page 124. 
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Family: And order'd him five Shillings a Day Sub- 
ſiſtance, while he had no Horſe, and fix Shillings 
per Day afterwards. And that the firſt Saturday 
the Aſſaſſination was deſign'd, he gave him 4 


Guinea. | 
That as to Mr. Rookwood, the firſt Saturday the 


Aſſaſſination was to be, he ſaw him at Mr. Bu- 
racl's Lodgings in a great hurry, and ſome conſter- 


nation. That he ask'd what they were going about, 
and Mr. Rookwood told him, if he would go down 
to Capt. Counter, he ſhould know: And that Capt. 
Counter (aid, they muſt immediately get ready to 
go to Turnham-Green. That they were at the Wool- 
&; and Sir George Barclay came in, and declar'd 
they were all Men of Honour; and that the Buſi- 
nels they were going about, was to Attack the 
Prince of Orange. But Durance came in after that, 
and ſaid, the Prince of Orange did not go out that 
Day. That he was much ſtartled, when they talk'd 
of Attaking the Prince of Orange; and that he 
came next Morning to Mr. Rookwood, and ask'd 
him, If they were to be. the Murderers of the 
Prince of Orange? And Mr. Rookwood ſaid, I am 
er we are drawn into ſome ſuch Buſineſs ;, but if 
had known of it before I came over, I ſhould have 
begg'd the King's Pardon at St. Germains, and not 
have come over hither. That afterwards, Mr. Rook- 
wood, Mr. Lowick, and he, had a Meeting in Red- 


Lyon Fields, where they diſcours'd about the Mat- 


ter. That Mr. Rookwood ſaid, it was a barbarous 
Thing; but he was ſent over to obey Sir George 
Barclay's Orders, which he had ſeveral times de- 
clar'd he was reſolv'd to do. ; 
That on the Saturday Morning afterwards, he 
came to Mr. Rookwood's Semi and from thence 
went to Sir George Barclay's;, and there Mr. Rook- 
wood gave him-a Note or Liſt of ſeveral Names; 
rticularly, Mr. Hungate, Mr. Hanford, Mr. 
, nt and 2 own Name at the top; but that they 
were the ſham Names they all went by. That he 
was call'd Jenkins himſelf, and that King James di- 
refted him to go by that Name, That when Mr. 
Rookwood gave him the Liſt, he 5. ur he hk 
going to Turnham-Green, muſt go along 
going to Turnhar and * 


* 
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with him; and ſaid ſmiling, That he Hould be his 
Aid de Camp, and get the reſt of the Gentlemen 
ready. And that, accordingly, he went to look 
for ſeveral of the Perſons; and came back again, 
and found the Priſoner lying on his Bed : Sir Geo, 
Barclay having told him, the Prince of Orange did 
not go out that Day. That Rookwood, Bernarde, 
Lowick, and himſelf, had met ſeveral times in Red- 
Lyon Fields, and talk'd of Attacking the Prince of 
Orange. 3 | 

That his Horſe ſtood at my Lord Feverſham's 
Stables, in Somerſer- Houſe ;, as did Mr. Hangate's, 
and Mr. Hare's: He thought there might be five 
or ſix there, that were deſign'd for the ſame Ex- 

edition. That Major Holmes deliver'd him his 
Horſe there, and he had him to another Stable; 
And that he had Arms deliver'd him by Captain 
Counter, bf BH 

Mr. Conyers. Were you at no other Place toge- 
ther, that Saturday Night, the 22d of February; 
becauſe you ſay you Din'd together? 

Capt. Harris. Les; We were at the Bear Ta- 
vern: There was Mr. Knightley, Capt. Rookwood 
and Mr. King,(l an't poſitive Rookwood was there.) 
And Knightley went out, and came in again; an 
declar'd we muſt have a great deal of Care of our 
ſelves, or we ſhould be taken up. We diſcours'd 
of the intended Aſſaſſination there, but what in 
particular, I cannot tell. We apprehended we 
were diſcover'd, having heard that Major Lowick's 
Name, and ſeveral others, had been given in to the 
Council. | 

Mr. Comper. When Rookwood gave you that Lift, 
What Diſcourſe happen'd in the Room, juſt before 
or after ? 

Capt. Harris. Mr. Rookwood ſaid, We were to 
go to Turnham- Green. And he told me, That 1 
was to be one of his Party; that we were to At- 
tack the Prince of Orange, 

1 Me 3 Phipps. Whoſe Hand-Writing was that 

Harris, Indeed I know not his Hand-Writing, 
and therefore cannot tell. 

Kooltwood. What is that Blackburne i 0 
| Quat, 
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Capt. Harris. He is a Lancaſhire Man. 

Rookwoed. It's ſtrange I ſhould give you a Liſt, 
with a Man's Name I don't know: I declare it, [ 
know no ſuch Perſon. 

Capt. Harris. I believe, Mr. Rookwood, you are 
very ſenſible, I do not accuſe you of any thing 
that is not trye. 

Mr. . When did you ſee that Liſt laſt; 

Capt. Harris. He gave it into my Hands, and 
had it from me again; or I threw it away after- 


* have kept it, to juſtify your Evidence. 
t. Harris. Truly, I did not intend to have 
tr. Gene If they wil a him Ni 

. Gen. an eſtion 
—_— ey y Queſtions, 
Sir B. Shower. No indeed, I will ask him no 


Chamberlain was Sworn. 
epos'd, That fix Horſes were ſent into So- 


He d 


| merſer- Houſe: That Mr. Lewis ſent in a Note to 


take Care of them : And that they were taken 
away, by Perfons unknown to the Deponent, about 
a Week before the Plot was diſcover'd. That three 
of them had ſtood there about Ten Days; the 
other, but a Night or two. | 

| John Allen was Sworn. «©; 

He depos'd, That ſeven Horſes were ſent into 
Somerſer- Houſe Stables, by Mr. Lewis's Order, a 


little before the Plot broke out. That ſome of 


them ſaid ſeveral Days, but three of them went 
away the Day after they came in. 

Council for the Priſoner objected, that 
there were not two Witneſſes to any Overt - Act: 
— — the being at a Treaſonable Conſult, was 
but Miſpriſion at moſt. Which Sir B. Shower ſaid, 
he ſubmitted to his Lordſhip's Directions; not- 
withſtanding the variety and difference of Opini- 
ons that have been, | 

L. G J. I know not what Opinions you mean; 
There have been ſome Diſcourſes in Pamphlets, I 


of Compa!- ree; but it was always taken, and held for Law, 
Rag rhe King's that Con 


niglting and Agreeing, was * 


w 
Rookwoed. But you that were to be an Evidence, 


| 
| 
| 
| 
| 
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To which Sir Bartholomew anſwer'd, Here was 
no Evidence of an Agreement: And that the Liſt 
mention'd to be given by the Priſoner, to Mr. Har- 
ris, ought not to be admitted as Evidence; there 
being no ſuch Overt-A& laid in the Inditment. 
For by the late Act, no Evidence ought to be given 
of an Overt-A&, that is not laid in the Indict- 
ment. | 
And Sir Bartholomew took ſome Exceptions to 
the Indictment; but the Chief Juſtice told him, 
that was not a proper time to move them. 

Sir B. Shower. We will call ſome Witneſſes to 
Mr. Porter's Reputation and Behaviour, I ſhall 
not open them to your Lordſhip, but beg leave to 
call our Witneſſes ? 

L. C. J. It is not regular to produce any Evi- 
dence, without opening it. | 

Sir Bar. Shower. Why then, my Lord, If Rob- 
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No Evidence 
an Overt- Act 
not laid in 
the Indict- 


Page 128. 


Page 125. 


No Evidence 
he to be 
— 


bing upon the High- way, if Clipping, if conver- vichout op 
i 


fing with Clippers, if Fornication, 
any of theſe [rregularities will take off the Credit 
of a Man, I have Inſtructions in my Brief, of Evi- 
dence of Crimes of this Nature, againſt Mr. Por- 
ter? And we hope the Jury will not think him a 
good Evidence in this Matter. 

Att. Gen. My Lord, They themſelves know, 
that this ſort of Evidence never was admitted in 
any Caſe, nor can be; for it muſt tend to the over- 


throw of all Juſtice and legal Proceedings: For in- 


ſtead of trying the Priſoner at the Bar, they would 
try Mr, Porter. It has always been deny'd, where 
it comes to a particular Crime, that a Man may 
be proſecuted for. And this, it ſeems, is not one 
Crime or two, but ſo many, and ſo long continu- 
ed, as they ſay, and fo often practis d; that here 
are the whole Actions of a Man's Life to be rip'd 
up, which they can never ſhew any Precedent when 
it was permitted; becauſe a Man has no Opportu- 
nity to defend himſelf. . Any Man in the World, 
may, by this means, be wounded in his Reputa- 
tion; and Crimes laid to his Charge, that he ne- 
ver thought of: And he can have no Opportunity 
of giving an Anſwer to them, becauſe he never 


imagin'd there would be any ſuch Objection. It 
Nis WO : is 


Buggery, if 8 . 
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is againſt all common Senſe and Reaſon, and was 
— oy at by any Lawyer before; at leaſt, 
openly. 2 
Sir B. Shower. We know it is a common Rule in 
_ of Evidence, that againſt a Witneſs, you 
ll only give an Account of his Character at 
large, of his general Converſation ; but that ge- 
neral Converſation ariſes from particular Actions: 
And if the Witneſſes give you an Account, of ſuch 
diforderly Actions repeated, we hope that will go 
to his Diſcredit; which is that we are now labou- 
ring for. 

L. C. J. Look ye, You may bring Witneſſes to 
give an 2. the general Tenour of his Con- 
verſation; but you don't think, ſure, that we will 
try at this time, whether he be Guilty of Robbe - 
ry ot Baggery- | 

Mr. Phipps. My Lord, Tis the Crime that ren- 
ders a Man Infamous; and I do not know, why a 
Man that has had the good Fortune not to be taken, 

and — ſhould be in a better Condition, as 
to the Credit of his Teſtimony, than one that is 
taken, and undergoes the Puniſhment of the Law, 
Then the Priſoner's Council call'd their Witneſ- 
8 ſes, but moſt of them did not appear; and thoſe 
Page 137. that did, ſaid little to the purpoſe. Only it is ob- 
— * ſervable, that when Capt. Porter's Black was call'd, 
gs — the Court demanded if he were a Chriſtian, be- 
— fore they admitted him to be ſworn. 
g The Council on both ſides, agreed to leave it to 
the Court to ſum up, and make Obſervations on 
the Evidence. 3 

Page 132. The Lord Chief Juſtice having repeated the Sub- 
The Chief ftance of the Evidence goes on: © They ſay, in 
Jaftice directe © point of Law, there is no Overt-A& prov'd of 
rhe Jury. © any Deſign againſt the King's Life, that affects 
« Mr. Roo Now, Capt. Porter is — 
ic that he was at the Conſult at the Globe Tavern; 
A where it was propos d, debated, and reſolv'd up- 
4 on. He favs, That Mr. Rookwood did diſlike it 
upon his firſt being acquainted with it; but be- 
ning ſent over to obey the Orders of Sir George 

1 * Barclay, and Sir George producing a Scheme 

* wherein he was to Command the Party; an 
| telling 
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« telling him he muſt obey Orders, he anſwer'd in Page 133. 


« French, There's an end of it. And whether that 
« does not amount to a Conſent and Agreement 


e tgbeingag'din it, is left to your Conſideration 


“ for if it do, it is plainly an Overt- Act. 

“ Then you hear further, that Harris was told 
ce by Mr. Rookwood, that he ſhould be of his Party, 
and be his Aid de Camp, and go to Turnbam- 
4 Green to Attack the Prince of Orange. And he 
% had a Liſt of Men given him by Rookwood, and 
« was directed to get the reſt ready. If 

Rookwood. My Lord, That Liſt is not in the In- 
dictment; the Lift in the Inditment, refers to 
Mr. Cranburne. | 

L. C. J. No; but that is an Evidence of your 
being in the Deſign. I hope that Liſt of Men, will 
be ſome Evidence of the Conſent and Agreement, 
that Mr. Rookwood was to Command a Party. 


Sir B. Shower. With ſubmiſſion, my Lord, the The Priſoner's 


Words of the Act ſeem otherwiſe; and that no Council ob- 


Overt-A& ſhould be given in Evidence, that is not je&, No Evi- 


2 alledg'd. Now, the Indictment ſays, they dence 


agree, that Forty Horſemen armed, of which to be given of 


the Four named, were to be Four; and every One, any thing not 


undertook to be One, who ſhould lie in wait to ſet laid in the In- 


—— the King in his Coach; and a competent 
umber ſhould ſet upon the Guards. And then it 
ſays, in order to fulfil this, They did prepare Horſes 
and Arms; and one of them, by the conſent of all 
the reſt, did carry forward and backward, a Liſt ; 
(that is Cranburne.) And that particular Liſt is a 

particular Overt-Act alledg'd in the Indictment; 

; which makes it plain, they thought it neceſſary to 

be particularly alledg'd by this Act of Parliament, 
or they could give no Evidence of it. Now, the 
Lift that Evidence is given of, is ſuppos'd to be de- 
liver'd by the Priſoner to Harris. And we ſay, 
: Firſt, That it is not Evidence that Forty ſhould do 


it, for they may do it without a Lift. And next, 


it is not Evidence of the Liſt that they have men- 
tion'd, for that is alledg'd to be carried about by 


Cranburne. And as the Priſoner himſelf has ob- 
ſerv'd, this Liſt given to Harris, is not in the In- 
dictment. And therefore no Evidence can be gi- 
ven of it. Mr. 


ment. 


4 


laid in the In- 


Act ment. 


The TRT. 1 L of 

Mr. 1 My Lord, We are here in a very 
ſtrange Caſe, if we be not very proper in this part 
of our Evidence. The Overt- Ag laid, is, That 
the Priſoner met together with others, to conſult 
how to Aſſaſſinate the King. And there the Pri- 
ſoner, among the reſi, did agree it ſhould be done 
ſo and ſo. Tis admitted the Priſoner was there: 
But ſay they, if you only prove that he fat by, 
while there was a general Diſcourſe of ſuch a Mat- 
ter; but do not prove, that he ſaid or did any 


thing expreſſing his Aﬀent, that will not amount 


7 
to a Proof of any Overt · Act laid. And yet, if we 
go about to prove further, any Act done that ma- 
nifeſts his Aſſent; then they Ry you go too far, 
and prove an Overt-A& that is not mentioned in 
the Indiatment. 

L. C. F. They ask, What this giving this Liſt 
does prove ? h | 
Art. Gen. His agreeing, at that Meeting, to the 
Conſpiracy; and the execution of it,. by giving 
that Liſt of the Names of them that were to be of 
his Party ; and his own Name, as Commander of 
that Party. This he gives to one that was to be of the 
Party, and particularly, was to be his Aid de Camp, 
to = them ready for the execution. Is not this 
an Evidence of the Agreement, which is the Overt- 
AR? No Man in the World can be Convicted of 
Treaſon, if this Doctrine be not true. 

L. C. F. Then, Gentlemen, As to this Mat- 
< ter which they have objected, That this Liſt, 
« given on the Day of the intended Aſſaſſination, 
< onght not to be allow'd as Evidence to prove 
* the Treaſon, becauſe it is not ſpecially laid in 
< the Inditment ;, but is by the Act of Parlia- 


ment excluded from being prov'd to Convitt 


* the Priſoner. Although the Act doth exclude 
< the giving Evidence of any Overt-A& that isnot 
<« laid in the Inditmeat; yet it doth not exclude 
« ſuch Evidence, as is proper and fit to prove that 
* Overt- Act that is laid in the Indi&tment. There- 
« fore the Queſtion is, Whether this giving the Liſt, 


does not prove ſome Overt · Act that isalledg'd in 


« the indictment? There is in the Indi&tment, an 
Agreement laid to kill the King; and if that be 
S prov'd, 
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ec proved, that's an Overt Act of this Treaſon: 
« Now, when the Conſent and Agreement of 
4 Mr. Rookwoed, to that Deſign, is prov'd, ſurely 
« the Proof of his giving a Liſt of Men, is a 
cc further Proof that he did agree to it; and then 
« jt is very proper to be given in Evidence: For 
ec jf by the New Statyte,, Ne one Act can be given 
« in Evidence to prove another, then muſt not 
« only the Overt Act, but alſo the Evidence of 
cc that Act beexpreſs'd in the Indictment. 
« Gentlemen, In the firſt Place, if you do be- 
ec ljeve that there was ſuch Conſults and Meetings 
« where this intended Aſſaſſination of the King 
« was debated and reſolv'd upon; and that Mr. 
« Rookwood was preſent, and did agree to it, that 
cc ig an Overt Act: And again, if you are fatisfi- 
cc ed that there was an Agreement to prepare, and 
& provide a Number of Men to ſet upon the King 
cc and his Guards, in the manner you have heard; 
cc and he was concern'd in making this Proviſion, 
c and was to have a Poſt, and command a Party 
erin that Attack: That is a further Proof of that 
& Conſent and Agreement that is laid in the In- 
* — 1 0 2 ** 
Then the Jury withdrew, and after a Fookwond iy 
of an Hour return'd, and brought the Priſoner Convicted. 
in Guilty. Page 133. 


The Tryal of CHARLES CRANBURN. 
Die Martis, 21 Aprilis. 8 W. 3. 1696. 
At the Seſſions of Oyer and Terminer, for the 


County of Middleſex fitting in the Court of 
King's Bench, at Wetminſter. 


WH the Jury were withdrawn to conſider The Priſoner 
of their Verdict, concerning Ambroſe _ ro have 
Rookwood, the Court order'd Charles Cranburn to — — — 
be ſet to the Bar; and he was brought in Irons: Tryal. 
Whereupon, the Chief Juſtice order'd the K 

of Newgate to knock off his Irons, for that a Pri- 

ſoner ought to ſtand at eaſe at his Tryal. Lc 5 


92 The T RTI LSR /C 
bir Jobn Holt. T. C. J. Gentlemen, You that are of Council 


for the Priſoner, if you have any thing to move 


for your Client, you may move it. | 
Att. Gen. My Lord, unleſs their Exceptions 
may be taken are ſome of the Particulars mentioned in the Act, 
to the Indit- they muſt not move them now, after Plea pleaded 
ment afrer before the Tryal, but nruſt do it in Arreſt of 
_ pleaded, Judgment. 
—— L. C J. It is very true, the Courſe has not 
* been to quaſh an Indictment for Treaſon or Felo- 
mp, dut it may be done. 3 
Exception · Sir Bar. Shower. I have ſeveral Exceptions, Five 
at leaft, and one of them is for falſe Latin; the 
Iadictment ſays, Anno Regni difti Domini Regis 
| _ 1 * is the * { wy, © RG 
L. C. J. But we ca e French Kin 
Page 136. "wrt thr c 0 F 
Mr. Phipps. It is not ſaid Angliæ. 
L. C. J. But whenever it is Dominus Rex, 
We underſtand it of the King of England. 'S 
L. C. J. Treby. Beſides, as to the Rule tha 
Sir Bar. Shower mentions, it muſt relate to the 
next Antecedent, wnleſs the Senſe would be preju- 
did That's the Reſtriion of the Rule. 
2d Exception, Sir Bar. Shower. My Lord, there is another 


Exception, it is ſaid Divirſis diebus, & vicibus + 


tam ante quam poſtea;, and then afterwards it ſays 
potea ſeit eodem Decimo Die Februarii, that is 


| repugnant. 
Sir The. Tre. Att. Gen. That Poftea is another Sentence, 
wor. and relates to other Matters. | 


L. GJ. There is nothing in that Objection, 


when they tell of different Matters. 

Exception. Sir B. Shower. We have another which we think 
a fatal Exception: We ſay this Indictment of High 
Treaſon being . againſt a Subject born, ought 
to have had the Words in it, contra ſupre mum 
naturalem Lige um Dominum ſuum, according to 
Calvin's Caſe in the th Report, Fol. Septimo : And 

_ o is the Caſe in my Lord = 144, Where it is 
aid if an Indictment of Treaſon, be againſt an 
Alien, if the Word raturatem is inſerted it is faul- 

ty; becauſe he owes but local Allegiance, and not 
& natural one: Now this being again * 
ED ra 
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born Subjects, the Words naturalem Dominum 


ought to be inſerted; ſo are the Fo againſt 
the Traytors in the Powder- Plot, an 1.the K 


cides; and Tucter's Attainder was mer ry be] 


that the Words contra debitum Ligeancie ſue was 
omitted: For there are certain Forms of Words, 
the Omiſſion of which is Error, fo we theſe 
would be in this Caſe, as if the Word preditorie 
had been left out; or as if in a Caſe of Felony 


and Burglary, the Words Felonie & Arles te 


had been le 


7¹ 


Mr. Phipps. My Lo, 1 never ſaw any one Page 1373 


Indictment of Treaſon, againſt a Subject 

ao, the Word naturalem: In Jn Comter's. F 4 
my Lord Hobart, 271, 

be an Indict ment againſt N * Kü it e 


de contra naturalem Dominum; i if againſt.2 an | 
naturalem muſt be left out: * Ay contra. . 


tie ſue debitum will not dos $ or y be fid 
againſt an Alien; Jag watt nf park 


e hough not * one. 


At. Gen. As to the Words 3 
m, there are Precedents with, and "itt 


em; and for Six or Seven Years paſt ve 
always been omitted: Nor are they . beer i 


there be Words in the Indi ment, as in thi 0 


he did it againſt the Duty of his 
lawful and undoubted Loud: 


&::C. You quote; Sued ab, "an "the An Alien not 


other Caſes that are there put; thoſe are all, Ca, t be indicted 


wy, of Aliens: And againſt an Alien it is ro 
will;be a $904 Iodine Az fo; chores blo. wich 
High Ties n, if the Word naturalem be left out: 


as 4 Native. 
+ 81 


And as to Tuc ters it was neſs for Want contre | 
1 the Concluſion ona 1 br antiæ 17 tie — 


h Words are material; fi it be not ax 


owes him none; it is not High 


oubt it. would be 4 Fault, in cy of an 
to lay it contra naturalem Daminymſuum, aun, becau . 
he owes only a local ul Allogiances and you reſtrain | % 
it to 1 Allegiance, w ST does ot owe: EX — | 
er re . "7 
8 all AN 1 e wp 10 1 
Vol. IV. Fart 1. X CS LR © Sir 


tum, neceſſary 
pe the Duty of his Allegiance, as 8 be in every In- 


3 


. 0 we a Sentence, and the-of 


Word predite= 


«<P We TRTAL of 
Sir Bar. Shower. How then, my Lord, come 


| all the Lawyers of all Ages, to put in thoſe Words 
Page 138, — = (7 Ip of High Treaſon, againſt Subjects 


L. C. J. I have ſeen abundance of Precedents 

that have only contra ligeantiæ ſue debitum gene- 

7 rally: For Allegiance is the Genus, and if that be 

dete all the Species are contain'd under that. 

4:bException- r Bar. Shower. My Lord, another Objecti- 

on is, Here is a Fact laid which is a Second Overt- 

Act; and they do not lay it to be done traite- 

Nr 2 rei It is laid in this manner, Et ad exeorabilem 
4 
. 


ronem illam exequend”, at ſuch a Time and 
; proditorie tractaverunt propoſuerunt & con- 
raverunt iis modi: & mediis, &c. and then 
comes chis which we except againſt, Es conſenſe- 
rut agrraberunt & afſenſeruyr, quod quadraginta 
1133 c No this is 'a plain diſtinct Act, 
nd there i n Yrodirotie to it; and if they can 
ſhew me an Haffetment in which an Overt- Act is 
laid, of which any Evidence was given, and it 
| — Word prod#toric init, Tam very much 
m =P... | 21... WJ) 7} SIN - Q 
= Art; "Ger. This is the ſtrangeſt Suggeſtion that 
ever Was, When we haye ſet forth that rraiter- 
ouſly wo the ſo agree of the Ways atid*Means, 
ad then ſet forth the particular Means, that there 
muſt be proditorie gain to that; it is part of the 
ie other Part, as we have laid it, 
Is not compleat withotzt it. 
IL. d J. Ik is all at the fame Time; and muſt 
Page 139. be intended the fame Confult and Contrivance : 
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the Treaſon: The Treaſon itſelf lies in the Com- 
paſſing, which is an Act of the Mind, 


95 


Sir Bar. Shower. Then my Lord, here is ano- 5 Exception 


ther Thing: The Indictment ſays. Juratores pro 
Domino Rege pre ſentant, That they, as falſe Tray- 
tors, did compaſs the Death of the King, and the 
Slaughter of His Subjects; and they did meet 
and conſult, and agree how to do it: Et #©- 
dem Chriſtopherus Knightley, and tl. feſt, to 
fulfil their ſaid traiterous Intentions and Im4gina- 
tions; did afterwards the roth of February, buy 
Arms and Horſes: Now our ObjeRion is, That it 
does not appear, that any one of theſe Overt- 
Acts are the Preſentment of the Jury: They ought 
to have begun again, either with a Quodgue, or 
ſomething that ſhould have referr'd to the firſt 
Furatores preſent ant; or elſe they ſhould have be- 
gun quite again, with a Juratores ulterias preſen- 
tant; and not have coupled them as this is, with 
an Et, moſt Forms begin with an Vlterias preſen- 
tant; but here we find no Overt-A ſo introduc'd: 
They might prefent Part, and not preſent the 
other Part, for any thing 
Your Lordſhip remembers; the Caſe of the King 
and Trobridge, upon a Writ of Error, to reverſe 


a] nt for execting and continuing a Cattage 
againſt the Form of a Statute ; now contra formam 
Statuts was in the Beginning of the Indictment, 
but not in the Concluſion; to the Erecting, but 

ny! th, 


* 


not to the Continuing. bf we 1 
T. C. J. This Indictment is for one fort of 


Treaſon, and that is for compaſſing the Death bf 


the King; and I think it more proper to have but 
One Quod than to have more: For. it makes the 
whole Indictment more entire. As to the Ju- 
ratores ulterius preſentant, that is never proper 


where the Species of Treaſon is the ſame 3 for 
indeed if there had been Two diſtinct Treaſon s. 


the one for compaſſing the Death of the King. an 
the other for levying War; in that Ca you maſt 


bring it in by ulteriut preſtntant, becauſe they are 
Two dy 1 


Offences, though compriz'd in one 


Bill; and they are in Law as Two Indictments. 
And ſo it is in the you mentioned of Cotta · 


that does appear. 


4 


Ses; 


5 


— 
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$255 it is one Offence to ere a Cottage, and ano- 
ther Offence to continue a Cottage; and they are 
to have ſeveral Puniſhments: And becauſe they 
there jumbled them both together, in one Indict- 
ment, that Indictment was held to be naught. 
For by Law the Indictment, for erecting a Cot- 
tage, ought to conclude contra formam Statuti, 
and then the Jury muſt begin again, Et wlterius 
preſentant quod; the Cottage was continued againſt 
the Form of the Statute, becauſe they are ſeveral 
Offences ; but here the High Treaſon is but one 
and the fame Offence, and the other things are but 
Overt · Acts to wanifeſt this Treaſon, the com paſ- 
fing the Death of the King; and truly I think it is 
better as it is. | | 


L. C. Baron. Is it not as well to ſay, and th 
did ſuch a Thing; as to ſay, and that they did ſuc 
1 2 Thing? BED | 1 
Page 141. £. C. J. I cannot reconcile it to my Reaſon, 
| — ſhould be as good Senſe without that, as 
wi | 1 
Then the Court adjourn'd *till the Afternoon; 
No Challenge when the Court being fat again, the Priſoner de- 
— B fir'd Pen, Ink and per, which was granted; 
and the Jury were call'd. | 


iven a Ver- 4 je LAS AC 
10 againſt Mr. Phipps. My Lord, I hope thoſe who were 
— the aſt Jury ſhall not be call'd upon this, 


r having given a Verdict upon the fame In- 
dictment · dictment; and 3 ſo indifferent as the 
Law intends they ſhould | 911 
L. C J. What though it be upon the fame 
Indictment, the Evidence is not the ſame, for 
they arediſtin&t Offences: 
While the Jury were Swearing, Sir Bar. Shower 
_—_ the Clerk, I hope you take Care of the 
| nges. | | X 
Where Coun- L. C. J. Nay, You ſhould take Care of his 
il is allow's Challenges who are his cil. 4:8 | 
the Court Sir Bar. Shower. I hope your Lordſhip will al- 
muſt not ad- ſo be of Council for him. - 4 
viſe the Pri- I. 4 We are to be equal and indifferent, 
ſoner. between the Ring and the Priſoner: But you, that 
ate now his Council by Law, ought to take Care 
he looſe no Advantage. | The 
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The Jury being Sworn, Proclamation for Evi- Page 142. 
dence, was made as uſual; and the Jury were 
charg'd with him. 

The Priſoner had been indicted and arraign'd The Overt- 
for High Treaſon, in compaſſing the Death of the Acts, with 
King, together with Chriftopher Knightley, Robert which the 
Lowick, and Ambroſe Rootwood; but the particu- Priſoner is 
lar Overt Acts, with which the Priſoner was char- Charg'd in 

ed were, © That he did meet, and conſult with che Indict- 
© ſeveral other falſe Traytors, of the Way and went. 
& Means, and of the Time and Place, when and 


„„ where they ſhould aſſaſſinate the King * Page 143. 


4 that they agreed that Forty Horſemen ſhould 
4 ſet upon the King in his Coach, as he came from 
cc Hunting; whereof, the Priſoner did undertake 
© to be one: Tnat he did provide Horſes and 


„ Arms, for that purpoſe : And that he carried a 


« Lift of the Aſſaſſins from one to another. : 

Mr. Montague opened the Indictment; and Mr. 

Attorney General ſhew'd the Nature and Courſe 
2 

| en t. Porter was Sworn. . 
| Sol. Gen. — give an Account, what Share a 
the Priſoner was to have in this intended Aſſaſſi- rawles. 
nation. ; 

Capt. Porter. About a Year hefore the Aſſa ſſi · Porter's Evi- 
nation was on foot, I employ'd him to buy Arms, dence of the 
of the Brokers at Second Hand: I'gave him, at Priſoner's _ 
ſeveral Times, Ten Pounds, and he bought me Paying Arms, 
Ten Caſes of Piſtols; and he brought a Sword- ir aße 


- Cutler to me, of whom I bought about Twenty zien he fur- 


Swords: When Sir George Barclay came into Ex. ,;qq4 to Mr; 
gland, and his Buſineſs was reſolv'd on, I acquain- charnat, Vc. 
ted the Priſoner with the Deſign: and he was rea- 

dy, both Saturdays, to goalong with me : On Sa- 

turday the 22d, I ſent him with a Meſſage to Sir 


William Parkins, for the Two Horſes he had pro- 


miſed to furniſh me with; out of his Five that he Pg 145. 
was to furniſh. He came back and told me that there 
was a Meſſenger came and faid, that the King did 
have the Two Hor- 
: That Mr. Charnock was afraid we ſhould not 
have the full Number of Men; and defir'd me to 
ſend him the Names of my Men: I did r - 


X 3 


Page 146. 
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Lift of the Names of my Men, and went after- 
wards to the Blue Poſts in Spring Garden, whither 
he was to come to me; he did ſo, and brought 
back the Liſt of my Men, with the Liſt of Mr. 
Charnock's Men written underneath it ; and at the 
fame time News was brought, that the King did 
not go abroad that Day. ya | 

L. C. J. You ſaid, that ſome long Time be- 
fore the Aſſaſſination was on foot, you ſent him 
to buy Arms, For what Purpoſe were thoſe Arms? 

Porter. My Lord, he knew of my being a 
Captain in Collonel Parker's Regiment theſe Two 
Years ; and thoſe Arms were bought, to be ready 
againſt King James Landed; which was deſign'd 
ſeveral times. | 

Att. Gen. When did you acquaint Cranburn 
with the Aſſaſſination ? 

Porter. As ſoon as Sir George drag acquain- 
ted me with it, and deſir d me to get what Men I 
could to effect it, I ſent for Cranburn to my Lodg- 
ings in Norfolk ftreet : (1 cannot be poſitive he- 
ther it was Thurſday or Friday; or what Day, but 
it was one Day in that Week, before the 15th: ) 
And there I acquainted him with it and told him, 
I had ſet him down for one of my Party; and 
would provide him Horſe and Arms: And he did 
= to go along with me; and on Friday before 

15th, | ſent him with Three Caſe of Piſtols 
to Sir William Parkins, to furniſh the Three Men 
he was to mount with his own Horſes. On Fi- 
before the 22d, which was the laſt Time the 
sflination was deſigned, I ſent him to look af- 
ter the Horſes, that Gum (aid, he believ'd he could 
help me to: And he came to me, to the Sun Ta- 
dern in the Strand, and told me he and Jeffery 
Gunn had found Three Hackney Horſes in Bloomſ- 
bery for our Purpoſe; and I came out of the Room 
where I was, with Sir George Barclay and others, 
and there was Kendrick, Keys, and Cranburn in 
another Room ; and I told them, we were reſol- 
ved to put it in Execution the next Day. 
Att. Gen. Do you remember what Health were 
drank _ you heard the King was not to go 


Porter. 


* 
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Porter. I don't remember what Healths were 
drunk that Day particularly, but on the Thurſday 
or Friday, we drank a Health To the ſqueezing of 
the Rotten Orange on Saturday; and Mr. Cranburn 
was preſent, and did drink it. | 

Mr. Cowper. Did he meet you by Appoint- 


ment, on Saturday the 15th, or was it by ac- 


cident? | 
Porter. By Appointment, as all the reſt did, 


| to get ready to go upon the Deſign ; and ſo it was 
ot 


Days. 

Sir Bar. Shower. Who was by, upon the Fi- 
day before the 22d, at the Sun-Tavern in the Strand, 
when you and Mr. Cranburn were there? 

Porter. I was in one Room with Sir Ge 

Sir William Par bins, and Capt. Charneck; 


Barcl 
and eds I went into another roi where 


were Kenrick, Cranburn, and Keys. | 
Mr. Phipps. Was not Gunn there, when you 
firſt came in ? | | 
Porter. To the beſt of my Remembrance, 
he came in afterwards, but I cannnot poſitively 
tell ; for I was in andout ſeveral Times. | 
Sir Bar Shower, Are you ſure the Deſign was 
communicated to Mr. Cranburn, before the 15th ? 
Porter. Yes Sir, I am ſure of it. 


Mr. De la Rue was Sworn. Page 147. 
Sol. Gen. Pray give an Account what you know. De ls uss E- 
of the intended Aſſaſſination. vidence of 


Dela Rue. Upon Saturday the 15th of Februa- Mr. cran burn 


' ry, the Day that the Deſign was to have been put carryingaLiſt 


in Execution, I went to Mr. Charnock's Lodgings — _ 
one 


in Norfolk-Street, to inform my ſelf, whether they 

reſolv'd, on that Day, to go out upon the Deſign: W 

And I found, by Mr. Charnock, they did reſolve it; 87 148. 

and he told me, he had ſent a Meſſenger to C. Pore 

ter, and fays he, if you willftay a little Time, I ſhall 

have his Anſwer ;, the Meſſenger came back and told 

him, Capt, Porter din'd at the Blue Pofts in Spring- 

Garden; then I went to my Lodgings, Mr. 

King told me the King did not go out that Day. 

After Dinner I went to Mr. Porter, at the Blue 

Poſts, and he had Five or Six with him; and among 

the reſt, Mr. Sherburn, and Mr. Kenrigk, and 2 
21 X 4 little 
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little after came in the Priſoner, Mr. Cyanburn; 
this is all I can ſay as to that Day: On Saturday 
_ the 22d, Capt. Porter ſent his Servant to me, to 

tell me, he would ſpeak with me at his Lodgings, 
which were then, at Brown's a Surgeon's, in 
Maiden- Lane; when 1 came in he was in Bed, 
and he told mein French, Touts parties ſout prefts, 
All Parties are ready: He aroſe and dreſs'd him- 
ſelf, and in came Mr. Cranburn. and Mr. Porter 
went out to him into the Dining-Room ; ſoon af- 
ter came in Pendergraſs, Mr. Keys, and Mr. King, 
and er took a Pen and Ink, and wrote 
down a Lift of his Party, and put me down firſt; 
and that Liſt was given to Mr. Crarnburn to carry 
to Mr. Charnock, and Mr. Porter told me he was 
— of ſome People, and defir'd me to 
get him ſome other Men, and ſent me particular- 
ly to one whom Mr. King propos d; and when I 
returned Mr. Porter and Mr. Pendergraſs, and 
Mr. Oldfield and I went in a Coach, from Mr. 
Porter's Lodgings, to the Blue Poſts in Spring-Gar- 
den: When we had been there a little time, Mr. 
Cranburn comes back, and brings this Liſt, and 
told Mr. Porter, there was a Liſt of Mr. Char- 
nock's Men at the bottom of that Liſt ; and I took 
the Liſt in my Hand, and there was Mr. Char- 
nock's Liſt of Six or Seven of his Party, and at the 
bottom of it was R. C. I think, for Robert Char- 
mock: Mr. Porter took Mr. Cranburn from the 
Company into another Room, and I went after 
them; and he told Capt. Porter, in my hearing, 
that the King did not go out that Day: (There is 
= _—_ had forgot, When I was at Mr. Por- 

$ 


gings, Mr. Cranburn told me the King 


was to go out between Ten and Eleven; for Mr. 
Chambers, the Orderly Man, had been with Mr. 
Charnock and Sir William Parkins, to let them 
know ſo much.) 

It was about Eleven or Twelve a Clock, when 
Mr. Cranburz return'd with the Liſt to the Blue 


' was r the Thing was diſcover'd; and 
deſir d him to have a Care of himſelf, for he 
himſelf was reſolv'd not to lie at Home that Night. 


They 


* 


Poſts ;, and he told Mr. Porter, that Mr. Charnock 
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They ſtaid at the Blue Poſts and din'd, and after 


Dinner, or a little before, Keys, the Trumpeter, 


came up and told us, that my Lord of Oxford's 
Regiment of Guards was return'd from Riehmond, 
foaming; and that he ſaw the King's Coaches re- 
turn'd to the Mews: and Mr. Cranburn was by all 
the time. After Dinner, the uſual Jacobite Healths 
were drunk, viz. To King Fames, the Prince of 
Wales, the Reſtoration, &c. And Mr. Porter, or 
one of the Company, took an Orange in his Hand, 
and ſqueez d, and drank a Health To the ſqueezing 
of the Rotten Orange; which went round, and 
the Priſoner drank it. Bat we being apprehenſive 
the thing had taken Air, Mr. Porter went out of 
Town about Two a Clock, and the Company 
broke up. | 

Mr. Phigp At the time you ſay this Liſt was 
given by Capt. Porter to Mr. Cranburne, Did Mr. 


Porter declare to what purpoſe the Liſt was ſent ? 


De la Rue. No, Sir; But putting me down firſt, 
Mr. Pendergraſs aid to me, you are to be Captain, 
And Mr. Porter gave it to Mr. Cranburn, to carry 
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Page 149. 


to Mr. Charnock: I don't well remember the Meſ- 


ſage; but the Liſt was carried to Mr. Charnock, and 
to the beſt of my Memory, it was to give Mr. Char- 
nock an Account what Men he was ſure of, 


Cranburn. What Meſſage was that, you ſay, I. 


brought from Sir Gearge Barclay ? 
De la Rue. | don't ſay you brought any Meſſage 
from Sir George Barclay; but I ſaid, you told Mr. 


Porter, that Mr. Charnock bid you caution him to 


take Care of himſelf; and defir'd he would come 
that Way, for Sir George Barclay and he wanted 
to ſee him. And Mr. Porter ſaid, it was an unrea- 
ſonable Thing for Mr. Charnock to deſire it, be- 


cauſe they knew he was under Circumſtances that 


it was not proper for him to go; and he wonder'd 
rather they would not come to him. 
Mr. Pendergraſs was Sworn. 
Sol. Gen. Pray give an Account how far the Pri- 
ſoner was concern'd in the intended Aſſa ſſination? 


Pendergraſs's 


Evid 
Capt. Pendergraſs. My Lord, The 13th of Fe- — — 


bruary | came out of Hampſhire: Mr. Porrer ſent being con- 


for me to come to Town, and I met him that Day cern d in che 


at 
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at the Blue Poſts in Spring - Garden; there he told 
me of the Aſſaſſination that was to be done on Sa- 
turday following. The next Day, Friday the 14th, 


we Din d at the — 2 Tavern, where the Priſoner 


Din'd with us; and we talk'd of the Buſineſs, and 
were to be ina readineſs next Day, to Aſſaſſinate 
the yes he came from Richmond. The next 
Day, when we were to do the Buſineſs, we met 
at the Blue Poſts in Spring-Garden; and finding the 
King did notgo abroad, we din'd there, and talk'd 
again of Aſſaſſinating the King; the Priſoner was 
by at the ſame time. They were all mightily con- 
cern'd the King did not go that Saturday; and it 
was then agreed, every body ſhould prepare againſt 
next Saturday; ſo we parted. Sometime the next 
Week, I met Mr. Porter, and he ask'd me, If I 
had a Horſeman's Sword; I told him No. Says 
he to Cranburne, Let Capt. Pendergraſs have one 
of the Horſemens Swords that you have got : Ac- 
cordingly Mr. Cranburn left one at my Lodgings 


in Suffolk-ftreet, and I have it ſtill. On Saturday 


the 22d, I came to Mr. Porter's Lodging between 
Nine and Ten in the Morning, and the Priſoner 
was there; and I heard Mr. Porter give him a Meſ- 
ſage to Sir V. Parkins, for ſome Horſes; and ſome 
time after, he came back, and broughtan Account 
that the King was to go to Richmond; ſo every body 
was to get ready. And, he ſaid, Mr. Charnocł deſir d 
Mr. Porter to ſend a Liſt of his Men; and Mr, 
Porter wrote a Liſt of his Men, and gave it the Pri- 
ſoner to carry to Mr. Charneck; and bid him meet 
him at the Blue Poſts. Mr. Porter, Mr. De la Rue, 
and I, took Coach, and went to the Blue Poſts : 
And the Priſoner came thither, aud brought the 
Liſt back, with a Liſt of Mr. Charnock's Men un- 
derneath. And at the fame time brought an Ac- 
count, that the King did not go abroad that Day; 
and preſently after, we had the ſame Account from 
other Hands: And Capt. Porter and I went out of 
Town, and we heard no more of it. 


L. C. J. Are you ſure he did agree to this Mat- 


ter before the 15th ? 

Capt. Pendergraſj, Yes, I am ſure of it; He 
agreed to it Friday the 14th, at the Roſe Tavern 
in Covent-Garden, | | ly 4, 


— 
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L. C. J. Are you ſure there was an Agreement 
to purſue it, the 22d? 
pt. Pendergraſs. Yes, I am ſure there was, 
my Lord; and the Priſoner was there. 
Sir B. Shower. What did the Priſoner ſay? Or 
did you take him to agree, by being filent ? 

Capt. Pendergraſs. He ſaid, He hop'd we ſhould 
execute our Buſineſs the next Day; and he agreed 
to be one in the execution of the Deſign ? 

L. C. J. What Day was that? 

Capt. Pendergraſs. It was the 14th of February, 
and the ſame Night I gave an Account of the Mat- 
ter to my Lord Portland. 

L. C. J. Well, What ſay you to it for the Pri- 
ſoner? | | 


Sir Z. Shower. Mr. De la Rue does not ſwear to The Council 
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any Privity of the Priſoner, what the Liſt was for; enter upon 


nor to the Delivery of the Liſt, which is the Overt- 
Act laid in the Inditment. Nor upon what Ac- 
count this Liſt was written, or ſent, or brought 
back again: Or any Word that proceeded from 
Capt. Porter to him, upon the ſending the Liſt, or 
receiving it back again. So that he does not ſay 
any thing to affect the Priſoner at the Bar: For as 
to the drinking of Healths, and being preſent when 
_ thoſe Healths are drunk; though it be Evidence of 
Diſaffection to the Government, or too much good 
Manners and Complaiſance to the Company, yet, 
we hope, thoſe are no Evidences of Treaſon. And 
as to Mr. Pendergraſs's Evidence, | muſt confeſs it 
comes home; but then he is but one Witneſs. As 
to Capt. Porter, we deſire to call a Witneſs to the 
Credibility of his Teſtimony. He ſays, he ſent 
Cranburn with Gunn, from the Cockpit, to ſee for 
Hackney Horſes; and that Cranburn came to him 
to the Sum Tavern, and there they had ſome Diſ- 
courſe about executing the Deſign the next Day : 
And being ask'd if Gunn was by, he ſays, he came 
in afterwards. Now we ſhall prove Gunn came in 
with the Priſoner, and was with him all the time. 
Then Leben Gunn was Sworn. 

He depos'd, That he came to the Sun Tavern 


with Cranburn, when Mr. Porter was there; _ 
e 


his Defence, 


Page 151, 
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Page 132. 


Page 153. 


The Priſoner 
Conviced. 
Page 154. 


Page 155. 


The Council 
for the Priſo- 


ner except to 
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he was not with the Priſoner all the time, for he 
went home to eat ſome Victuals, and came again. 
Mrs. Gerrard was Sworn. 

Mr. Phipps. Mr. Cranburn, Pray ask Mrs. Ger- 
rard what you have a minc 

Cranburn. Pray, What do you know of Capt- 
Porter's going out in Diſguiſe, and wearing falſe 
Hair and Vizards, and going upon the High-way, 
and ſuch things? | 

Gerrard. I know not what Mr. Cranburn means, 
I do not know any thing of my Maſter's going up- 
on the High-way, or wearing Vizards, or falſe 
Hair : But he had once a Patch on, when he was 
forc'd to keep out of the Way, upon the Account 
of the Dog Tavern Buſineſs in Drury- Lane. 

Then ſeveral other Witneſſes were call d, but did 
not appear. | | 

Sir B. Shower. We muſt ſubmit it to your Lord- 
ſhips Directions, Whether what Capt. Porter and 
Gunn ſays, be Conſiſtent? So that you can be ſa- 
tisfied there are two lawfal, credible Witneſſes, 
to —_ any Overt- Act. 8 

C. 85 The Queſtion is, Whether there be 
occaſion for any Directions? 

Cranburn, I declare Mr. Porter never made me 
acquainted with this Deſign, till he ſwore it here: 
And though Capt. Pendergraſs does not remember 
it, Capt. Porter did declare in Spring- Garden, the 
22d, by the Rails, when he came out of the Blue 
Poſts; That if the Deſign miſcarried, Mr. Char- 
nocł might thank himſelf, for he never communi- 
cated the Secret to any of his Friends. 

Then my Lord Chief Juſtice ſum'd up the Evi- 
— and the Jury withdrew; and within a quar- 
ter of an Hour return'd, and brought the Priſoner 
in Guilty. | 


The Tryal of Major RoztxT Lowick 
came on April 22, 8 W. III. 1696. 


T HE Court being fat, Robert Lowick, the Pri- 
ſoner, was ſet to the Bar. by 
Mr. Mompeſſon. My Lord, They have not laid 


any Time and Place, where the Conſent and Agree- 
ment 
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ment was, for the Forty Men that were to ſet up- the Indict- 
on the King and his Guards, There is a Time and ment, for 
Place laid where they met, and diſcours'd of the chat the Time 
Ways and Means how to kill the King; but when aud Place was 
it comes to the Aſſenſerunt, Conſenſerunt, & Agre- *** — 
averunt, that being another Act, there ought to eue laid. 
be another Time and Place laid. They may meet 
at one Time and Place,-and at another Time and 
and Place they may agree. In Dyer, 68 b. and 69. 
pl. 28. A Man was Indicted for Murder, That he at 
ſuch a Place, in and upon the Perſon that was Mur- 
der'd inſultum ferit & ipſum, the Perſon that was 
Murder d; cum guadam Cultello, of ſuch a Price, 
pere uſſit. And he does not ſhew the Place where 
he track him, nor had the Indictment the Words 
ad tunc & ibidem, and therefore the Court held it 
Void. And in Ney, 114. it was mov'd in Diſcharge 
of a Reſcue, that the Return was, They, viz. A 
and B aforeſaid, the Bailiffs, ad tunc & ibidem 
vulneraverunt, Cc. and the aforeſaid George, &c. 
Re ſcuſerunt, without ad twnc & ibidem; and there- 
fore the Return was adjudg'd inſufficient. For al- 
though in Conveyances, a Clauſe or Word in the 
beginning or end, may refer to the whole; yet in 
Indictments, every Sentence muſt be certain, plain, 
and expreſs, and have its own Time and Place. 
And my Lord Coke tells us, in Calvin's Caſe, 5 b. 
That Indict ments of Treaſon, 1 all others, are the 
moſt curiouſly and certainly Indict ed and Pen d. 
And all thoſe that I have ſeen, have contain d more 
Certainty than the Inditment before your Lord- 
ſhip. And, my Lord, when they go further, and , 4 
fay,' Et quilibet eorum proditorie ſuper ſe ſuſcepit 8 
61 u#um; there is no Place or Time alledg'd where 
that was done, which of neceſſity ſnould be men 
tion d: For it is a conſtant Rule in our Books, that 
what is ifſuable, ought to have a Place where it 
may be try'd. - | & LS 
C. J. They ſay, they met ſuch a Day at St. Sir Jobn Holt. 
Paul's Covent-Garden, that's in the beginning, and Page 157. 
did conſult how to kill the King; and they co-k 
ſented and agreed among themſelves, that it ſhoull 
be done in this manner. Does not this refer * LS 
— 5 6 SURE - «:.*,5 
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Time and Place in the beginning? It is a continu- 
ing of the ſame Sentence, and makes all but one 
and the fame Act. 1 61 1 

L. C. J. Treby. Lou would make the Repeti- 

tion ſo frequent and reiterated, that it would be- 
come abſurd. ; . 

Sir B. Shower. We would have this Indictment, 
as all others are: The Precedents are as we ſay, 
— hope this ſhall purſue em, or ele be 

L. C. J. Suppoſe this ſhould not be right, that 
will not vitiate the whole Indictment. 
Mr. Mompeſſon. But your Lordſhip wont ſuffer 
them to give Evidence of that part that is Vitious. 

L. C. J. Yes, It comes within the firſt Words 
of the Time and Place laid: They may give Evi- 


dence of it, becauſe this is but a ſetting forth the 


manner agreed upon, for the execution of the De- 
ſign, that was before Con ſulted and Treated of. 
It is. comprehended in the former Words; and if 
they had omitted this out of the Inditment, the 
Indictment had been never the worſe; there had 
been a ſufficient Overt · Act alledg'd, to prove the 
— — and Imagining the Death of the King. 
For if, People, at ſuch a Time and Place, meet, and 
propoſe the Way and Means how to effect it, Do 
vou think the Indictment would not be good 
enough, without laying the —— 
— upon? Certainly it had 
if this had been omitted. Do you think they can- 
— — in Evidence this, as a Proof of the Overt - 
At? Certainly they max. 
Sir B. Shower. The Queſtion will be, my Lord, 
* The India- Whether the Concluſion of the Indictment contra 
ment cannot legiauriæ ſue: debitum, ſhall be taken diſt ributively 
de quam d for to every fact? And if ſo, then there ought to be 
uncertainty an Time and Place alledg'd to every Fact. 
laying'of one I. C. J. Suppoſe you lay ſeveral Overt - Acts, 


rr; and prove but one; yet he is to be foung Guilty of 
Over The High Treaſon, which is the Imagination and 
that is 1aid in Compaſling the Death of the King; which is the 
the India. Crime laid in the Indictment. T — this 


t glve it 
in 


ment be was left out of the Indictment, they mig 
prov d, tis - 
ſuſkcient. 


well enongh 
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in Evidence, as a Proof of the Overt- Act, that is 
well laid for Time and Place. And therefore, tho” 
it be expreſsd, and not fo fully and particularly 
laid, we cannot quaſh the Indictment for it. As 
to your Caſe, Mr. Mompeſſon, which you quote 
out of Dyer, it is poſſible a Man may make an Aſ- 
ſault at one Time, and at another Time make an 
- Afﬀault, and give a Stroke, but this is all one 
Act; it does but ſpecify what was generally con- 
ſalted of and propos'd. Then for your Objection page 160. 
of guilibet ſuſcepit to be one, that is well enough; 
it is all ſtill but one Sentence. | 
Sir B. Shower. One of which is it? For they 
have not laid in the Indictment what it is, Whe- 
ther ir be one of the Four, or one of the Forty? 

L. C. J. Whether it be one of the Four, or one Where ſeveral 
of the Forty, is not material : For cannot One be are in one In- 
found Guilty, and the reſt Acquitted ? The one is dictment, and 
not charg'd with the Act of the other; but they any of them 
are ſeyeral Offences, and each muſt anſwer for him- — _=_ ; 
ſelf. In all Indictments, Offences are ſeveral. Sup- — 3 
poſe an Indictment of Conſpiracy, and it is laid in ,, — 5 
the Indictment, that Four did Conſpire; Can't 
you prove that Two Conſpir'd? No queſtion you 
may. It is not neceſſary that every one ſhould be 
prov'd to have Conſpir d; and yet there the very 
Giſt of the Action, is the Fr 
Suppoſe it were alledged, that Four did beat a Man, 
and does not ſay Ouilibet eorumbeat him, you may 
give in Evidence, that One did beat him. In Riots, .... 
| you quay lay it againſt Ten, but it is ſufficient, I 5 

ope, if you prove . oa any Three of them. ir Thomas 

* Att, Gen. The Difference betwixt Contracts nor. 
and Crimes is, That Contracts are joint, but page 161. 
Crimes are in their own Nature ſeveral. The Indict- 

Then the Jurors were call'd, and after the Pri- ment for 
ſoner had Challeng'd ſeveral, a Jury was Sworn ; Compaſſing 
and Proclamation made for Evidence as uſual. the Death of 

| | , the King, and 
« THE Indictment ſets forth, That the ſaid 52 fear ond, 
T Robert Lowick, together with Cy — 
& Knightley, Ambroſe Rookwood, and Charles Cran- ,, lie S — 
« burn, the 10th Day of February, in the 7th Year and Aſfaſfi- 
of the King, and divers other Days and Times, nate him in 
as his Coach. 
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<« as well before as after, at the Pariſh of St. Paul 
Covent Garden, Did Maliciouſly and Traite- 
« rouſly Compaſs and Imagin. the Death of the 
* King, and the Slaughter of his Subjects. And 
« that in Order to effect the ſame, They, with 
« divers other Traytors, on the ſame 10th Day of 
February, in the Year aboveſaid, did propoſe, con- 


« ſalt, and agree, b Jyingin wait, to Aſſaſſinate 
i 


and Murder our ſaid Lord the King. And did 
© then and there, Traiterouſly Conſult of the Man- 
ner and Means, and the Vos and Place, where, 
* when, and how, our ſaid Lord the King, ſo by lying 
in wait, they might the more eafily Kill and Mur- 
* der. And did conſent, agree, and aſſent, that 
* Forty Horſemen, or thereabouts, of whom the aid 
_ * Chriſtopher Knightley, Robert Lowick, Am- 

© broſe Rookwod, and Charles Cranburn, would 
@ be Four, and every one of them, Traiterouſly 
** cook upon himſelf to be One; ſhould ſet upon the 


King in his Coach, and upon the Guards attend- - 


ing him; and to Aſſaſſinate and Murder the faid 
* King, &c. And they the'faid Chriſtopher 2 
« ley, &c. the Day and Year aforeſaid, the bet. 
iter to execute their Traiterous Intentions, did 
provide Horſes, Arms, &c. put in the Tryal of 
* Ambroſe Rootwocd; againſt the Duty of their 
© Allegiance, the King's Peace, &c. _ | 
Mr. Montague open d the Indictment, and Mr. 
2 ſhew'd the Nature and Courſe of the Evi- 
ence. 6 4 114 5; 
Then Mr. Harris wascall'd, and ſworn.. .... 
Sol. Gen. Pray give an Account what you know 
of the intended Aſſaſſination? Tell your whole 
_ knowledge of Lt THEE} I< S 
Mr. Harris. On the 14th of January, N. S. I 
was order d to wait on Ring James at Dinner ; Af- 
ter Dinner, I was call'd in, and Colonel Parker 
and Mr. Hare was with the King. King James 
told me, He was ſenſible of the Service I had done 
him, and now he had an Opportunity of doin 


ſomething for me. I was to go into Englang, an 
there to be ſubſiſted: And. I was to follow the Or- 
ders of Sir George Barclay. The King told me, 1 
Barclay in Covent Hes 
W 


ſhould find Sir George 


» 5 * 
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with a White Handkerchief hanging out of his 
Pocket; on Mondays and Thurſdays, between Six 
and Seven in the Evening. And the King order'd 
me to go to Mr. Carol, Secretary to the late Queen; 
and Col. Parker went with me, and he order'd me 
ten Lewidores, and Mr. Hare as much; which Mr. 
Carol gave us. And if we were Wind-bound at 
Calais, we were to apply to the Preſident of Calais, 
to be furniſh'd with what we wanted. And we 
ſtaying at Calais for a Wind, our Charges were 
born by the Preſident there, We Landed in Kom- 
ney-Marſh, and came from thence to London; and 
went to look for Sir George Barclay in Covent- 
Garden, but could not fee him. But one Mr. Ber- 
kenhead meeting my Comrade next Day, ſaid, Sir 
George Barclay waited to ſee us; and appointed us 
where to meet him. Sir George told us, he had no 
Money for us then, but a few Days after ſent us 
Five Guineas, which was for a Months Subſiſtance, 
at Five Shillings a Day; Guineas going then at 
Thirty Shillings. And afterwards, when Major 
Holmes deliver'd the Horſe, _ Saturday the 

r5th, we had another Guinea; that made up what 
we had Six Shillings a Day, when we had Horſes; 
and Five Shillings a Day when we had none. And 
as for Mr. Low:ck, the firſt Sturday which was de- 


fign'd for the — I happen'd to be at Mr. 


Counters Lodgings in Holbourn, a Confectioner; 
and there I ſaw Mr. Low:ck come in. * 
Mr. Conyers. Who Lodg'd there, pray Sir? 


_ Harris. Sir George Barclay and Mr. Counter had His Evidenco 
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Lodgings there; and Mr. Lowick came in there; of che Priſo- 
but I think he went oat preſently again. The next ner's being 
Week, I met Mr. Lowick in Red - Lyon Fields, and Privy © the 


- diſcourſed with him there about this Matter; and 
told him what a barbarous Thing it was, that we 
ſhould be the Murderers of the Prince of Orange. 
He did agree it was ſo; but in concluſion, Mr. Lo- 
wick ſaid, He would obey Orders: And he ſaid, he 
- was ſure Sir George Barclay would not do it with- 
out Orders That Day, as we were walking, we 
met Sir George Barclay and Major Holmes on 


' Horſeback, and ſpoke to them; and Mr. Lowick © 


told me the Thing was diſcoyer'd, and his Name, 


Vol. IV. Part J. 1 and 


Aſſaſſination, 
and his reſo- 
lution to obey 
Orders, and 
alli in it. 
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and other Gentlemen's, were given in, as one Har- 
riſon had told him; and advisd him not to lie in 
his Lodgings; and believ'd it would not be ſafe fo 
the reſt to lie in their Lodgings. "34 | 
On Saturday the 22d, We Din'd at the Caftle at 
the end of Red- Lyon- Street; and being in a Sweat, 
Mr. Lowick ask'd me what made me fo; I told him 
T had been getting Capt. Rookwood's Party ready: 
And I told him (laughing) that Capt. Rookwood- 
ſaid, I ſhould be his Aid de Camp, and fol wasget- 
ting his Men together. Says Mr. Lowick to me, 
Yona may very well do it, for you have Six Shil- 
lings a Day, and I have nothing; and yet brought 
a couple of Men at my own Charge; and their 
"Horſes cannot be diſcharg'd unleſs I go. I believe 
be paid for them, and they were waiting at a Houſe 
till he came. ö 


Mr. Conyers. Why were they to be diſcharg'd 


that Day ? | 45 | 
Harris. Becauſe Capt. Rookwood had: told him, 
that the Prince of Orange did not go out that Day. 
IL. C. J. When was it you ſpoke with Mr. Lo- 
wiel about Mardering the King? 1 7 
Harris. It was Monday, Tueſday, earns ws, 
or Thurſday, after the firtt Saturday; I cannot 
itive what Day it was. x ATTY 


Page 164. Mr. Aompeſſon. Did you ſee any of Sir Georke . 


Barclays Orders? | pe”. 
Harris. No, I did not, I was to follow his Or- 
ders; but what Orders he had, 1 cannot tell. 


Mr. Mompeſſon. Did Sir George Barclay give the 


Priſoner any Orders? | 
' » Harris. I don't tell you he did. 
Then Mr. Bertram was Sworn. 


Mr. Conyers. Pray give an Account how-far the 


Priſoner was concern'd in the intended Aſſaſſi- 
nation? ; F ent 


Amen depo- Bertram. About the beginning of February 
fes the Priſo- laſt, Major Lowick ask'd me if I wouldieſpouſe;a a 


ner defird Thing with him, that might be for my Advan- 
him ro eſ- tige; and J told him, I thought I might eſpouſe 
pouſe ſeme- any thing that he thought fit to engage in; and he 
RR 735 gefir'd me to ask no more Queſtions, but it went 

Stratton. on till the 14th of February, when he deſir d => 


ww, f BSD =O SHO aucnmes 


Ros ET LOWICEk. u 1696. 111 


to be at his Lodgings at Twelve a Clock. I was That the 
w, and he took me up to his Chamber, and told 24th of &- | 
me, he believ'd they ſhould ride out in a little — — 
time. And he told me he believ'd the King was anne Pt 
to be ſeiz'd in his Coach: And he gave me a Guinea Pont.” the 
to buy me Neceſſaries, He defir'd me not to be ner Morning; 
out of the Way; and the next Morning I was to and told him 
meet him at the Purl-Houſe in Hart Areet. I did the King was 
not meet him; and the next time I ſaw him, he to be ſeiz'd, 
ask'd me why I did not meet him according to his and gave him 


appointment: And he faid, he believ'd,if the King Money to buy 


had been in the Field, I would have done the fame. Neceſſaries. 


And I have not ſeen him fince, till I ſaw him at And repri- 
the Bar. | manded him 


Att. Gen. Did he not tell you what the Deſign for diſap- 


| Was, you were to go about? pointing him. 


Bertram. He did not tell me of any other De- 
fign, than as I tell you; for he believ'd I knew of 
itz | thought ſo at leaſt. The firſt time I kneyy of 
it, U — —> 8 | 9 . 
Att. Gen. Was this Money given r Cha- Page 163. 
rity ? Or for any other uſe? And to what purpoſe? 
Bertram. Sir, He has given me Money ſeveral 


times. 

Lowick. Did not I give your Wife a Guinea, two 
Months before this? ; 
Bertram. Yes, Sir; I acknowledge 1 was in- 
form'd you did. | | 

Att. Gen. What made him ſo kind to you? 

Bertram. We were both born in a Town; and, 
I believe, near related. us 

Sol. Gen. When he gave you that Guinea, Did 
not he ſpeak any thing of a Horſe that was to be 
provided for you? 

Bertram. Not a Word; I never did fee a Horſe 
—_ that Account, nor was I Maſter of a Horſe : 

or was 1 told I ſhould have a Horſe in any re 
whatſoever. 3 
Furyman, Did you underſtand what was meant 


by the riding oat ſuddenly ? 


Bertram, I did believe it was about ſeizing and 
killing the King; and I did think it not to be law- 
ful, and therefore did not meet him. - 


Sg Lowick, 
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Lowick. If you pleaſe to give an Account of my 
iN whether ever I was Guilty of any bloody 


[4 
Gives the pri- Bertram. I have known him theſe Twenty Years: 


ſoner a great 
Character. 


« 
Is 


Page 166. 


He had always the Character of a good Man, and 
was always ready to ſerve any Man in his Neceſſi- 
ties, and to do good: He has the beſt Character of 
all Mankind, TT 

L. C. J. What was his Way of Living? 
Bertram. He was bred a Soldier, and was in 
Ireland, in the Service of King James. 

Mr. AHompeſſon. Was he accounted of a cruel or 
bloody Nature? Did you never know that he ſav'd 
any Peoples Lives? 

Bertram. | was not in that Action my ſelf, but 
all that were-in it, ſaid, that he was favourable, 
and did fave Peoples Lives; particularly one Capt. 
Harlow, It was a Fortnight before the Buſineſs of 
the 4.7 upon a Sunday Morning, that they took 
thoſe Priſoners: And he did perſuade ſeveral Par- 
ties that he commanded, to decline killing as much 
as they could. This I heard from all that were in 
it, and from the Priſoners. 


T ben Capt. Fer was call'd, and he did not ap 


, at firſt ; the Court ſtaid almoſt an Hour 
or him, bat he came at length. . 
Kal. Gen. Pray, Capt. Fiſher, Do you know Mr. 
Lowick, the Priſoner at the Bar ? "oy 
Capt. Eber. I have not talk'd with Mr. Lowick 
ſince the 8th of 1 8 05 and then, he ſaid, he 
would be ready to ſerve his Maſter, to the utmoſt 
of his Power. I 
I. C. J. What Maſter? . | 
Capt. Fiſher. King James; but he did notname 


an 1 Service. 1 
1 tt. Gen, Pray give an Account, What you 
know of this bloody Deſign ? 


Capt. Fiſher. I was concern'd in it; we were to 
fall. the Prince of Orange: It was to have 
* the 15th of February, and we met ac- 
cordingly the 14th; but the King not going abroad, 
it was put off. 


Z. C.J. Who met on the 14th? 
Capt. 


\ 


COB Spoke tnrgh. 
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Capt. Fiſher. I met only Mr. Harriſon and Sir Fiſher depoſes 
George Barclay, then it was put off till the 22d. chat Sir George 
Upon the 21{t, We met at the Three Tuns in Hol- Barclay told 
bourn, and from thence we came to the Sun Ta- bum RT 
vern in the Strand; and there was no body but Mr. — od 
Harriſon and I together, and Sir George Barclay , _ — 
came to us: I believe there were about Fourteen net Day, in 
or Sixteen in the Houſe. There Sir George Bar- order to ſeize 
clay told me, Mr. Lowick was to meet me and two on the Prince 
more, at an Inn by St. Giles's Pound; and that we of orange, 
were to go together to ſeize the Prince of Orange, 
the 22d: But I did not meet him, it being put off 
by the King's not going abroad. 

T. C. J. This does not affect Mr. Lowick at all. 

Att. Gen, At that time which you ſpeak of, the 
$th of February, Had you any knowledge of the 
Aſſaſſination? 

Capt. Fiſher, There was no Aſſaſſination at that 
time; at leaſt, it was not then declar'd : Bat we 
talk'd of the Preparations for the King's coming 
to England. 

Mr. Cowper. Had you no Diſcourſe about an Act 


of Parliament? 5 


Capt. Fiſher. Mr. Lowick ſaid, Nothing that was 
Freaſonable, ſhould be diſcours'd of, before above 
One at a time; for there was an Act of Parliament 
on Foot, that under two Witneſſes nothing ſhould 
effe& a Man's Life in Treaſon. 

The Council for the Priſoner inſiſted, That here Page 168, 
were not two Witneſſes, according to the Act of 
Parliament; and then call'd ſome Witneſſes to the 


- Priſoner's Reputation. 


Mrs, Tork was Sworn. | p 
She depos'd, That ſhe had known him Twelve 8 * 
or Fourteen Years: That he lodg'd at her Houſe, 
and was of a very obliging, peaceable Behaviour; 
and had a general good Character. | 
Mrs. Moſely was Sworn, 
She depos d, She had known the Priſaner theſe 
Twenty Years; that he was a peaceable, virtuous, . 2 
honeſt man; and had the beſt Charaſter of any The priſoner 
Man ſhe was ever acquainted with, 244%), Sonier- old chad 
Lowick, My Lord, As to this Buſineſs that I had been te- 
ſtand accus'd of, the Allffination, I know nothing ified again 
3 


in him. 


7 
. 
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the Conſectioner's in Holbourn. And it is 
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in the World of it; nor ever did, directly or in- 
directly. 43S 

L. C. F. You were at Sir George * at 


worn, 
be came over upon ſuch a Deſign. Then you were 


with Mr. Harris, in Red. Lyon. Felds; and there 
he was ſpeaking to vou of the Horridneſs of the 
Deſign, that was to be executed upon the King's 
Perſon, the Saturday before; and he told you ke 
did millike it: And thereupon you anſwer'd, That 


you would obey Orders; and that Sir George Bar- 


clay had Orders for it, otherwiſe he would not do it. 
Lowick. Sir George Barclay never ſpoke one 
Word of it to me. 3 = 

L. C. J. Then when you Din'd together, Satur- 
day the 224, What were thoſe two Men that could 
not be diſcharg'd without you? ; 

Lowick. My Lord, I know nothing in the World 
of two Men. 2 

L. C F. And as to Bertram, What Deſign was 
that you were to ingage him in, and he was to ask 
no Queſtions? _ h 

Lowick. My Lord, He is a poor Man, and my 
Country- man; and I have help d to ſubſiſt him and 
his Family, theſe Seven Years; and given him both 
Cloaths and Money. —* | 

C. F. When he came to your Lodging, on 


3 
Friday the 14th of February, and you told him the 


King was to be ſeiz d in his Coach; and you ſaid, 
We are to ride out ſuddenly, and appointed him 
to meet the next Vorning; and afterwards blaim'd 
him for not coming. 1 would have you give an 
Anſwer to theſe Things if you can? 

-- L-wick, Tremember nothing in the World of it, 
I aſſar- you; and to the beſt of my remembrance, 
I did not ſee him in two Days after. 


Then Mr. Arrorney repeated part of the Evi- 


Page 171. 


L. Page 173» 


dence; and inſiſted, That there were two poſitive ' 


Witneſſes, as the Law requir'd. | 

* Lord Chief Juſtice ſumm'd up the Evidence, 
and directed the Jury, © That two Witneſſes to 
« one Overt-A&, were not neceſſary; but one 
* Witneſs to one, arid another to another Overt- 
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cc of Life they were not to put any forc'd and vio- Expreſs 
cc lent Conſtructions upon any Words or Diſ. Words not 


cc courſes: But if the Evidence be plain and clear, Veceſſary to 


& though the Priſoner did not ſay, in expreſs —_— 


„Words, he delign'd to aſſaſſinate His Majeſty, om che 


yet, if upon the whole Diſcourſe that paſs'd be- „hole vic- 


& tween Bertram and the Priſoner, it appeared courſe the Ju- 


a Ip clearly, and ſatisfactorily to them, that ry yere ſatis- 
1 t F 


did conſent and agree to this Deſign, or was fied he was 
< engaged in it; then Bertram was another Wit- engaged in 
4 neſs to prove him gailty beſides Harris, which the Deſign it 


& was as much as the Law required. was ſufficient. 
The Jury withdrew, and return'd in about half _—_ "x as 
ca. 


Then Cranburn, Rootwood, and Lowick were Page 173. 
ſet to the Bar; and it being demanded of them Sentence paſ- 
what they could ſay in Arreſt of Judgment, and ſed on cran- 
they having nothing more to offer than what had bn, Noot 
been urg'd before, the Lord Chief Juſtice pro- , and La- 


nounc'd Sentence upon them as uſual, in Caſes of 


High Treaſon. 
| They defir'd the Court that their Friends, and Their Friends 


ſuch Divines as they deſir'd, might come to them. admitted to 


The Court directed them to give in the Names come to them 
of the Perſons they defir'd ſhould attend them, but not in 


and they ſhould have a Warrant for itz but it muſt Private. 
be in the Preſence of the Keeper. 


The Tryal of ALEXANDER KNIGHTLEYs Page 12. 


| De termigo paſche, Die Jovis 30 H_ 8W. 3- 


Anno Domini 1696. 


| 1 Day the Priſoner was ht ſrom Th. 14 if. : 


Newgate, to the King's- Bench Bar Write 
of Habeas Cor, s, to be — ign'd upon an Indict- 2 
ment of High Treaſon, found againſt him at the into the 
Seſſions of Oyer and Terminer, for the County of Rig e- Bench. 


Middleſex; which IndiAment was remov'd into = 


the King's Bench, by Certiorari. 
Note, The Priſener had been lefore indicted, 
together with „ Cranburn, and r 
14 2 
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* by a wrong Chriſtian- Name, viz. Chriſtopher, ups 
en which he was not tried for that Reaſon. 
Tt was for The Indictment ets forth, © That the Priſoner, 
High Trea- © on the 10th Day of — in the 9th Year of 
ſon, in com- © the King that now is, and divers other Days 
paſſing the ©& and Times, as well before as after, at the Pa- 
Kang's Death, « rifh, of St. Paul's Covent-Garden, in the County 
* of Middleſex; did compaſs and intend the 
Death of the faid King, and the Deſtruction of 
Overt-Atts © his Subjects: And to that End, did conſult and 
confulring to & agree with divers other Traytors, to the Ju- 
aſlaſknare the & rors unknown, by lying in wait, to aſſaſſinate 
Kang. and murder the id King; and did conſent and 
« agree with the ſaid Traytors, that Forty Harſe- 
* men Arm'd, whereof the faid Alexander Knight- 
© /ey ſhould be one, ſhould ſet upon the ſaid 
King in his Coach, and upon the Guards that 
attended him; in order fo to aſſaſſinate and 
Providing © murder him: And that the faid Alexander 
Arms. * Knightley did procure, and provide Horſes, 
Page 214. © Arms, and Ammunition for theſe Purpoſes. 
* And further, that the ſaid Alexander Knightley, 
together with one Edward King, lately attain- 
© ted of High Treaſon, did go to the Place where 
the intended Aſſaſſination was to be; ro view 
& and obſerve the Conveniency of the Place: And 
where the in- © upon their Return, did communicate and im- 
zended Aſſa - c part his Obſervations thereof, to the ſaid other 
Enarion was 4c Traytors and Conſpirators, contrary to the 
Id * Duty of his Allegiance, the King's Peace, &c, 
The Prifonce |, To which Inditment the Priſoner pleaded Not 
— 5 LE J. Holt. I think you cannot try it till 
A Faire faci- Wedneſday Fortnight : It being upon a Certiorari, 
«: iſſued for the Venire facias muſt be returnable upon a com- 
the Jury as in mon Day; and there muſt be Fifteen Days be: 
Civil Cauſes, tween the Tefte and the Return. 6 Wi 
where there Att. Gen. May it not be Tueſday then, that 


You cannot have it before Wedneſ- 


— 208 
Tee oo the day, for 2 is the Return Day. Then the Priſo- 
Kerurn. ner was carried back to Newgate, | 


R 
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Die Mercurii 20 Maii, 1696. B. R. 


Mr. Knightley, the Priſoner, being this Day The Priſoner 
brought to the Bar, he retracted his former Plea, retracts his 
and pleaded Guilty. Plea, and 

tt. Gen, My Lord, We defire, ſince he re- Pleads Guilty, 
linquiſhes his Plea of Not Guilty, that you will ©28* 215. 
Record his Confe ſſion: And ſince he has confeſs'd 
his Inditment, We have nothing more to do, 
but to wait the Judgment of the Court. 

L. C. J. We cannot, by the Courſe of the judgment 
Court, give Judgment now, for after a Perſon is cannot be gi 
convicted here, whether by Confeſſion or Verdict, ven *cill Four 
he onght to have Four Days, from the Time of ſach Days after | 
Confeſſion or Verdift, to move in Arreſt of Judg- Conviction in 
ment, if there be ſo many Days of the Term re- che King's- 
maininge If there be not ſo many Days of the if hers 
Term remaining, then the longeſt Time that can — ö 
be had in the Term is allow'd. In Seanley's Caſe ing of che ; 
it was othewiſe praftis'd, Judgment was given the Term. 
ſame Day ; that was in the Time of the Popiſh 
Plot, and is a Caſe not to be imitated ; becauſe 
not juſtified by any Precedent before or ſince; but 
it has been always obſerv'd, to have four juridi- 
cal Days for moving in Arreſt of Judgment, if ſo 
many remain in the Term. 


Die Lune 25 Die Maii, 1696. 


This being the laſt Day of the Term, the Priſo- Sentence pac. 
ner was brought from Newgate to the King's- ſed the laſt 
Zench Bar; and Mr. Attorney demanded Judg- Day of the 
_ againſt „1 a — being _ _ a had Term. 
to ſay in Arreſt of Judgment anſwe He 21 
had nothing more to ſay than he had ſaid. Then F 
my Lord Chief Juſtice, pronounced Judgment | 
upon him as a Traytor, and he was remanded 


to Newgate. 
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Page 174. The Tryal of Mr. Perrx Coox, at the 
Seſſions-Houſe zn the Old-Baily; Die 
Sabbati 9 Maii. 8 W. 3. Anno 1696. 


| The tadict- HE Inditment ſets forth, © That whereas 


ment for High © there has been an open and cruel War, 
Treaſon, in © for a long time, and is ſtill carried on, between 
compaſſingthe t His Majeſty King William and the French King, 
King's Death, (6 He, the ſai i Peter Cook, beinga Subject of our 
and Sor. © ſaĩd Lord the King that now is, of this his King- 
2 e King's « dom of England; and well knowing the Premi- 
& ſes, as a falſe Traytor, the 1ſt Day of Fuly, 
in the 5th Year of the ſaid King, and divers 
* Days and Times, as well before as after, at 
* London, in the Pariſh of St. Michael Cornhill, 
in the Ward of Lime-ftreet, did maliciouſly, 
and traiteroully compals, and intend to depoſe 
and deprive our ſaid Lord the King, of the Ti- 
« tle, Honour, and Dignity of the Imperial 
® Crown of this Realm, and to put him to Death. 
The Orert- And farther, that the ſail Peter Cook, at the 
Acts. Time and Place aforeſaid, did adhere to, and 
For conſult- © was afliſting to the King's Enemies: And to ful- 
ing concern- 4 fil theſe Treaſons, he did conſultand agree with 
ing an Invaſi- dc one Rob, Charnock, Sir John Friend, and Sir Mil- 
on and 28 liam Parkins, (already attainted) and ſeveral 
— : other Traytors, to ſend over to the late Kin 
— Fo. Janes, to perſwade the French King to ſend 
reign Troops. over Soldiers and Arms to invade this Kingdom, 
<« and to raiſe an Inſurrection and Rebellion in it, 
«© and to deprive and put the King to Death, 
And prov. © And tocompleat theſe Treaſons, it further ſets 
ing Arms, © forth, That the Priſoner at the Bar did provide 
2 | * ſeveral Arms and Horſes, &c. contrary to the 
| * Duty of his Allegiance * King's Peace, Cc. 
The Jurors being call'd, the Priſoner demand- 
Want of Free- S 
Hold admit- ed of them, as they came to the Book, if they 
ted a Cauſe were Free-Hollers; and Mr. Attorney and the 
of Challenge Court did agree, that ſuch of them as had no 
in the City. Free-Hold in London, ſhould be ſet aſide, 
Page 175» 5 ö 
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The Priſoner alſo excepted againſt ſeveral others, 
for having been upon Sir John Friend's Jury, who 
had been convicted of the ſame Treaſon; and for 
that the Witneſſes at that Tryal, had mentioned 
the Priſoner as being preſent at thoſe very Con- 

ſults, where Sir John Friend was; but this was 
over-ruled, as no good Cauſe of Challenge; and 
then the Priſoner challenged peremptorily, till 
he had challenged Thirty Five. 

Several others were ſet aſide, their Chriſtian- 
Names being wrong. 

John Simmons was challenged for the King, and 
the Pannel being gone through the firſt Time, 
Thomas Clark, one of the Defaulters, was call'd. 

Sir Bar. Shower, If there be a Default of the 
Jury, and the King's Council have challenged any 
one, they ought to ſhew their Cauſe; therefore 
we deſire they may ſhew their Cauſe, why they 
challenged Mr. Simmons. 

L. C. J. Treby. The King has Power to chal- 
lenge without ſhewing Cauſe, till the Pannel be 
gone through; but if there be a Default of Jurors 
when the King challenges, the King's Council muſt 
- ſhew Cauſe. | 

Sir Bar, Shower. Here is a Default of Jurors 
my Lord. | 1 

L. C. J. He appears, and no body is record- 
ed abſolutely a Defaulter, if he comes in time 
enough to be Sworn. 

Then Thomas Clark was order'd to be Sworn : 
Bat till there being a Default of the Jurors, the 
Jurors were ordered to be eſtreated, and greater 
Iſſues order'd to be return'd next Time; and the 
Court not being able to proceed for want of a Ju- 
ry, they order'd another Pannel to be ready the 
Wedneſday following, to which time they ad- 


Di, Mergurii 13 Mai. 8 W. 3. 1696. 
The Court being ſat, Mr. Serj. Darnal deſir d, 
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Jurors havi 
convicted OY 
nother for the 
ſame Treaſon 
no cauſe of 
Challenge. 


King's Ccun- 
cil muſt 

ſew Cauſe 
where there is 
a Default of 
the Jurors. - 


before the Jury were call'd, to moye againſt this 


new Panne, 
Fer, 
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Serj. Darnal. My Lord, the Queſtion is, Whe- 
ther, as this Caſe is, the Priſoner has had a Copy 
of the Pannel of this Jary, according as the late 
Law requires? He had a Copy of the former Pan- 
nel, and upon that Pannel Nine were Sworn, and 
their Names all enter'd on Record; and made Par- 

Page 178. cel of the Record: Now my Lord, to add a 
The Prifo- PEW Pannel, upon which Twelve more ſhall be 
| mer's Council Sworn, and all this appear upon Record; and the 
inf, that a Priſoner try'd upon the laſt Pannel, Shall not this 
new Pannel be Error? In Stamford's Pleas of the Crown, p. 
could nor be 155, 156, it is ſaid, Whenever, upon the Princi- 
directed, but pal Pannel, all the Jury does not appear, or ſo ma- 
there mould ny of them do not, that there are not enough left 
— been 3 to make a Jury, (which is our very Caſe;) Then 
3 the Pannel ſhall not be quaſh'd or abated, but a 
Tales granted: So is the 14 Hen. VII. c.7.There the 
In Civil Cau- : 
tn hare eſtion was, Whether there ſhould be a greater. 
ought not to Number return'd upon the Tales, than were in 
be more on the Principal Pannel? And it was agreed, that 
the Tales, where it is between Party and Party, (where 
than on the Life is not concerned) it ſhall not; but in Caſes 
principal Pan- of Life, where the Priſoner has Power to chal- 
wel. lenge Thirty Five peremptorily, the Judge may 
award as many upon the Tales as he pleaſes: So «+ 
that if this old Pannel is not abated, and could not 
be quiſh'd, and a Tales might be granted to con- 
fiſt of any Number; I conceive the Priſoner can- 
not be try'd upon this Pannel, but it will be er- 
roneous. | 
Sir Bar. Shower. We inſiſt upon it, that the 
The Priſoner late AR intends, That not only the Priſoner 
ought to be ſhould have a Copy of the Pannel return'd by the 
ery'd by the Sheriff, but that we ſhould he tryed by the Pan- 
firſt Panndd nel we had a Copy of at firſt : For it is not ſaid a 
= 54 Copy reties guoties, the Court ſhall think fit to 
award a Precept for a new Pannel, but the Words 
of the Act are, « Copy of the Fury duly returned by 
the Suri: Now this we ha , and your Lordſhip 
knows, it is not a return'd Pannel till it be in 
Court; and then it becomes part of the Record : 
I do agree, the Juſtices in ſome Caſes have quaſh'd 
and ſet afide Pannels and Juries. and grder'd new 
ones; and I confeſs there was an — 
N aſe 


* 
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| Caſe in the time of King Charles IT. which was up- Whether a 
| on the Indiment againſt Whitebread, where after Jury may be 
| | the Jury charg'd and Evidence given, the Jury was diſcharg'd af- 
| diſcharg'd, and a new Pannel made the next Seſſi- — 
ons, upon which Mr. Whitebread was try'd and oe 
| convicted; but great Complaints were made of the Prisoner. 
that Practice, and few Precedents can be ſhewn of page 175. 
the like : Pannels may be quaſh'd for ſome Cauſes, 
bat for a Default of Jurors no Pannel was ever 
quaſh'd: Then ay we, if it be not quaſh'd, this 
anne] muſt continue. It is not within the Act 
of Parliament that gives the Juſtices Power to 
make a new Pannel, as in the Caſe of a Grand 
Jury, when they are guilty of Concealments, &c. 
So that we take it, there is no difference between 
this Caſe, as before Juſtices of Goal-Delivery and 
- other Juſtices: My Lord, there is a Caſe that does 
warrant that Opinion of a Tales in a Caſe of Fe- 
| Jony; and if there may be a Tales then, there 
may be an Habeas Corpora;, and there are Dire- 
ctions how the Jury ſhall be Sworn again upon 
their Appearance, upon the Habeas Corpora; and 
that is Whartor's Caſe, in Telverton 23. No Tales does 
«| - Juſt. Powell. Jun. Do not diſpute that, Tt is lie on a Com- 
plain, that a Tales does lie in Felony, upon a Com- miffina of 
miſſion of Oyer and Terminer, But can you ſhew. Goal- Delive- 
me Sir Bartholomew any where, that upon a . 
Commiſſion of Goal-Delivery a Tales does lie ? 
Sir Bar. Shower. Sir, I can only ſhew the Rea- 
ſon of the Laws, and I do not find that does con- 
tradict what we now contend for. Page 180. 
Serj. Darnal. There is but One in Threeſcore 3 
and Ten that can be Sworn now, of them that 
were Sworn before, and there were Nine of them 
then Sworn. 09? | 
I. C. J. Treby. What do you complain of? 
They that are return'd, are put in the ſame Order 
as they were before; they that were Sworn were, 
for the moſt part, late in the Pannel then, and fo 
they are now. I do not find any thing done to 
the Prejudice of the Priſoner. . 
Serj. Darnal. If the Chriſtian- Names had not 
been miſtaken, there had been, perhaps, enough 
to have been Sworn. | 
L. C. I. 


* 
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L CI Treby. That's a good Argument for 3 
new Pannel; becauſe the Chriſtian Names were 
miſtaken. | 
| _ Juſt. Powell. It was by Defe& of Jurors, and 
therefore there was an abſolute Neceſlity for a 
new Pannel. 


L. C. J. Treby. I am of the ſame Opinion— 


I barton's Caſe is well known: It was much cited 
as to another Point in Bußbel's Caſe, It was a 


muſt be a Tales, As to the Objection thxt 


not, nor will be, nay, there onght not to be an) 
Pannel purporting to be returned for the try 


of Mr. Cook, or any particular Priſoners, For the 


How a Pre. Precept in this Ca e, is (not like a Yenire facias, 


cent differs which always reſpects a particular Iſſue, between 
from a Freire. Parties therein named) general, requiring the 


Sheriff to return Jarors enough to try all the Pri- 
Toners, not naming any. And the Return, which 
is the Anſwer to it by a Pannel or Pannels, is as ge- 
neral : The Title of every Pannel being Nomina 
Jurater ad triandum pro Domino Rege, and no 
more; or Nomina Juratorum ad triandum in Do- 
minum Regem, & Priſonar ad Barram, without na- 
ming any of the Priſoners; and it were abſurd if 
it ſhoald be otherwiſe : For the Precept goes to 


"the Sheriff before the Seffions, and his Return is 
ſuppos d to be made at the beginning of the Seſſi- 
ons, when it is not known who of the — 
bo ; wi 


the old Pannel is Parcel of the Record; here is 


>. ; 

PETEIN Cook. e. 1696. 123 

will be indicted, or who will plead: As to the 
Note the Clerk makes of the Names of them that 
are Sworn, it is no part of the Record, till a full 


| Tary is Sworn, who try the Priſoner; and then 
indeed the Clerks muſt, from his Notes or Memo- Page 182. 


ry, enter the Names of all the Twelve on the 5 — 


Record of the Indictment in this manner, vix. 
Juſt after the /deo immediate veniet, inde jurata — — ® 
coram prefat Juſtic, &c. adding Er Furatores ju- Twelve Ja- 
rate illius, &c. ſciet A. B. &c. Dicunt, &c. And rors are 
it is thus, only that the Names of thoſe that are Sworn and en- 
Sworn come to be of Record: It is this Entry up- tred on the 
on the Body of the Indi&ment alone that is the Re- Indicimeor. 
cord, and ſhews who were the Jurors Sworn to 
try the Priſoner : Nor is the old Pannel 
fil'd among the Records, but when ſuch a Pannel 
does not produce a Jury, the Clerks throw it away 
as uſeleſs : It is not every thing that paſſes in Court m 
in order to a Record, that comes to be ſo. A fri- Where che Ja- 
volous Plea, that is rejected, is not recorded. A ry teturn ig- ' 
Preſentment, or Bill of Indictment, before it is noramus, the 
found; is not a Record: And if an Jgnoramus is Bill is not re- 
return'd upon a Bill of Indictment, it never can © 
be 2 Record; and thereupon the Clerks ſometimes 
do throw it way; though ſometimes they keep it 
and putit on the File, only taking Care to crols it; 
but ifthey do forget to croſs it, yet it isnoReeord.-- 
By all this it appears how great the Difference is, — after 18, 
between a Precept and Pannels in this Court, and ind. 4 Pre- 
a Venirt facias and a Pannel return'd thereupon, ne $-) x 
which ever ifſued after Iſſue join'd, and doth al- 
ways mention the particular Parties and Matrer 
it relates to; and is a Record and a Ground for a 
Habeas Corpora, with a Tales to be returnible at a 
certain future Day: But in this Caſe, in this Court. 
it — —— — — 2 7 1 int 
ir Bar. Shower. Then my Lord, ſince there Tue Pg. 
is a new Pannel, We a hope we ſtand in the ſime 2 
_ Condition upon the Act of Parliament, to take admigred xg 
Exceptions to the Indi&ment, before this Jury 3 
Sworn, as we did before the other Jury Sworn; ons to the In- 


A Venire is e- 


* 
. 


fince all that is fer afide.- dictment, be- 
LC. es truly, I think that may be. fore another 


Jury Sworn. 


Sir 


124 
Exception. 


Sir Tho. Tre- 
. 


1 Exception. 
Page 163. 
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Sir Bar. Shower, My Lord, we have ſuch an 
Exception to the chief Overt-A& laid in the In- 
dictment; as we preſume, is ſafficient to ſet aſide 
the Indictment: It is faid, that Mr. Cook did 
agree with other Traytors to ſend Mr. Charnock 
into France, to the faid tate King James; and 


King James is never mentioned before in the In- 


t. | ; 
Att. Gen. My Lord, It is Jacobo ſecundo nu- 
per Regs, and not difFs, 
Sir Bar. Shower. Then they cannot try ns now, 


for we ought to have a true Copy of the Indict- 


ment. | 
Att. Gen. They cannot take this Exception 
now, after they have pleaded; for by pleading to 
it they have admitted it a true Copy. 

Sir Bar. Shower. There is another Exception : 
It is faid, That Peter Cook did meet with Sir John 
Friend, and Sir Wilkam Parkins, &c. and did then, 


and there conſult: And farther, did agree with 


the ſaid Traytors to ſend Charnock into Fance; 
and it does not ſay who did agree - So that this is 
without a Nominative Caſe, and therefore, we 
fy, the Inditment cannot hold. _ 

Jaſt. Powell. I do nat fee but here is as much 
certainty as can be: That he did conſult, and fur- 
ther, the ſame Day did agree, with the ſame Per- 
ſons ;, it is not neceſſary to repeat the Words, ipſe 
idem Petrus, over again. 

Aer. Gen. And as to Sir Bartholomew Shower's 


miſtook the Place. | 
Then the Priſoner was fet to the Bar, and the 
Jury was call'd. 1 
My before the Jury are Sworn : 


I am advis'd, that if any of the Jury have ſaid al- 
ready that I am guilty, or they will find me guil- 
3 
L. 


or I ſhall ſuffer, or, be hang'd, or the like; 
are not fit to be on the Jury,  * 
C. J. You y right; it is a good Cauſe of 


e. 


Then Mr. William Walker was call'd. 


Cook. Sir, Have you faid any ſuch Thing, that 
you beli : 
Att. Gen. 


lieve me guilty. 


firſt Objection, his Copy is right too; and he | 


r 1 


wy rs en wy o bet ent 0 oa 
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T. C. J. Truly, I think, it reflects both Dif 
honeſty and Diſhonour upon him; and therefore 
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Att. Gen. If you make any ſuch Object ion, you But it muſt 
muſt prove it by others, and not out of the Jugp- be prov'd by 
man's Mouth; becauſe it would make him Guilty others, and 
of a Miſdemeanour. _ | | 24 2 
T. & J. Treby. A Juryman ſhall not anſwer — che 
any Queſtion, where the anſwer may ſubject him : 
to Reproach. And I think it a ſcandalous Misbe- 
haviour, if not Criminal, to prejudge any one be- 
fore he is Try'd. Beſides, tis to ask a Juryman, Page 185; 
Whether he have not defam'd or ſlander'd him in | 
the higheſt degree? 85 
Serj. Darnal. What is more common, when one 
Hears a Fat reported of ſuch a one; to ſay, Iam 


of Opinion he is Guilty, and he will be hang'd, &r. 
and yet there is no Crime in this? | 


T. TC. J. If upon a Report of clear Evidence, 
a Man ſhould ſay, Suppoſing this to be true, ſuch a 
Han is Guilty, and I ſhould find him ſo, if I were 
of his Fury? This is not Criminal, nor may not 
ſufficient to ſet aſide a Juror: For it imports, 
that if the Evidence ſhould not be true and clear 
he would atquit him. Bat for one to declare and 
affirm poſitively, that ſuch a Priſoner is Guilty, 
and he will find him fo, let the Evidence be what 
It will: This, I think, may be a Miſdemeanour, 
and puniſhable. 776 2264 
Juſt. Powell. In a Civil Caſe, it would be a good Ia a Civil 
"Cauſe of Challenge, if a Man have given his Opi- — 
nion about a Right one way or other; and, 1 be. -: — 
-Vieve, it may be ask'd, upon a Voir dire : But a ven his G Ant- 
8 une oblig'd to charge himſelf with what | of the 
riminal. | Rivht. 
1 Our Objection is not becauſe it is — 186. 
an Offence to declare a Man's Opinion upon a Fact 5 


reported, but becauſe it ſhews he has a ſettled Opi- 
nion of the Perſon's Guilt; and thetefore he is not 


ſo equal a Man to Try him, as he onght to be. 


4 


theſe Queſtions ought not to be ak- x. 1 
Then the Priſoner Challeng'd Mr. Walter pe- — | 
remptorily. © SIR Juror if he 


Sir 8. Shower inſiſted, that they might ask a had a Free- 


Juryman, if he had Ten Pound per Anm. Freehold hold, in a Cri 


Vol. IV. Part J. 2 in minal Caſe. 
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726 | 
; Ava (Which the Court ad- 4 
Wr. Corbenet and Mr. Forfer being call'd, faid , 
they had no Freehold. _ | 
Att. Gen. Ny Lord, We deſire they may be 4 
ſworn, if they have a Freehold or not? * 
d. ef the Arr. Have you, or any Body in truſt 
for you, a Freehold in London, of the Value of g 
Ten Pounds a Year ? 58 t 
Mr. Carbonel. No, Sir. Then Mr. Fofter 5 
was Sworn, and depos d in like manner; as did 1 
ſeveral others. 5 -W * 
He may ak = The Priſoner, alſo, was admitted to demand of G 
Juror, if be the Jury, as they came to the Book, Whether the 
was onthe had fery'd on the Grand Jury that found the Bi A 
* — — _ againſt him ? And the Court declar'd, That an In- el 
— * 1 be a Tryer. NE | 
Challenge if , After ſeveral had been ſet aſide for want of Free- * 
he was. hold, and ſeveral others, for that they were miſ- xc 
Page 187. nam d; and the Priſoner had challeng d his full * 
Page 188. Number peremptorily. At length a Jury was mh 
Page 189. ſworn, and Proclamation made for Evidence, as ry 
uſual: And the Jury was 1 with the Priſoner. M 
Page 190. And, Mr. A4 open'd the Inditment. Ther m 
Trent |, 
191. whi rt ag to; } 
YE," could not demand ſuch a Favour. . And Mr. NN 
Attorney open d the Nature and Courſe of the Evi- We 
Page 192, After which, Capt. Perter was call'd, and ſworn. 1 
Porter's Bei. Sol. Gen. Pray give an Account of the Compa- FY; 
dence of the DY, that were at the King's Head in Leadenbal- mo 


ert ng and Capt. Porter. We had two Meetings laſt 


or 
Invation and the King's Head in 
— my Lord bury, 
n. Fenwic 

— — 

a 5 and Mr. Goodman came in after Dinner. 
we conſulted, whi ch was the beſt Way, and 
ſpeedieſt, to reſtore King James: And ſeveral 
were made, At length it 1 


Reſolurſ 


PETER COOK. . 1696. 


ſend Mr. Charnock to King James, to defire him; 


to borrow of the French King, Ten Thouſand Men, 
Eight Thouſand Foot, One Thoufand Horſe, and 


One Thonfand Dragoons, to land in England, and 


aſſiſt in the King's Reſtoration. Says Mr. ar- 


rock therenpon, This, the King can do without 


— ſending, and I wöuld not go upon a fooliſh 
rrand: What will you do to affiſt in this Mat- 
ter? The Company ſaid, He might promiſe Kin 
James, that if he pleas'd to acquaint them, wit 
the Time and Place of his Landing, they would 
not fail to meet him with a Body of Two Thou- 
ſand Horſe?” © CET 
Att. Gen. What Signs were there of there 
Agreement? Did they ſeverally ſtand up and de- 
clare it, or how? * | IN 
Porter. My Lord Aylesbury and Sir Fobn Fen- 
wick roſe up, and defir'd Mr. Charzock he would 
go with this Meſſige. And when Capt. Charnock 
ask d the Queſtion of them ſeverally, Whether he 


mightaffyre the King, what they refolv'd on? Eve- - 


ry one faid, Yes, yon may: And, particularly, 
Mr, Cook knee!'d upon a Chair, and faid, Yes, you 


ma . g 
8 I. Ges. Do you remember the Meeting at 


Mrs. Mountjoy's, and the Occaſion of your meet- 


ing there? | 
Porter. Capt: Charnock deſir'd another Meeting, 
to ſee if the Gentlemen perſiſted in their former 
Reſolution; and therefore we met again at Mrs. 
Aowntjoy's, Eight or Ten Days after: Where were 
moſt of the Company that were at the firſt Meer- 
ing, irticutarly the Priſoner. And they there 
ar'd Capt. 5 that they held cheir firſt 
and ſtand to what was agreed 
at the firſt Meeting. And Mr. Charnock told me, 
ke would go in two or three Days; and I believe 
he did. And two or three Days after, I was car- 
ried to Newgate, for the Riot in Drury Lange: My: 
Charnock came to ſee me, and told me, he had 
been in France, and that King James thank'd us 
for our kind Offer, but the French King could not 


ſpare fo many Men that Year. And that he had 
_ acquainted my Lord Aylesbury, and the reft of te 
Tx i , 2 / 


n 


12 
— 7 
*. * SS = 


* 
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Gentlemen who ſent him over, with tho ſeveral 
— he was c args d with from the King. 
« Treby. was preſent at the ſecond 


. Lord 4 „leb. Sir n Friend, 
24.7. b Fe; 7 25755 — 
5 can't ſay whether ontgo 
or Good man were there. ro por 
Att. Gen. Mr. Porter. You were concern'd in 
the Aſſaſſination; Pray, What Security did you 
propoſe to your ſelves after it was over? 
Porter. Sir George Barclay bid us fear nothing; 7 
for, he faid, he had a Ship: ready, and the King 
would be Landed in five or (tx Days; and if we 
could but keep our ſelves cloſe fo long, alt would 
do Well. 10 
oy 4 Geodmen v was cat's, and 2 E n 
ay give an Account, what you kno 
of the intended Invaſion? 


Gentmen Evi, Goodman. About the middle of 24 Maul, Mr. 
dence to the Porter ſent me Word, there was a 


ſane effect. 


Page 194. 


He Gentlemen of our Acquaintance, at t ' 
King's Head in Leadenhall-ftreet,, and deſir'd I 
would, be there, becauſe it was about Buſineſs. ] 

came after Dinner, and ſent in my Name, and 

Capt. Porter came out, and introduc'd me. There 

were my Lord Ay deen my Lord Mont 87 

Sir Joby Fenwick, Sir William Parkins,, Sir Sir Joby 

Io Capt. Charneck, d.Mr. Cook the ute 

We conſulted what 354. were pro opereſt 

to to bo taken, to. 3 N of King 

Zub and agreed, That {King 

cure of (Seach King, Ten Thouſand Men, viz. 

Fight Thouſand bee e Thouſand Horſe, -and 

One Thouſand Dragoons, we would endeavour to 

meet him with as many Horſe as we.could raiſe, 

to ſuſtain thoſe Forces at their Landing, And we 

pitch'd bn Capt. Charnock,, to ſe: over * 

this Meſſage. Mr. rae deſir d he might not be 

ſent upon a fooliſh Errand, but that we hp ler 
him know exactly, what he was. to oy: exe- 

upon it was concluded by all, That the King mi K 

pond open Two Thouſand Horſe at leaſt. W 

the r was fix d, Capt. Charnock demanded, 


y 


James could pro- 


rr 


9 
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* 
w 
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that this was our Reſolution ? Therenpon we all 
. roſe up and aid to him, Tes, may; Tes, you ma 


PETER COO e. 696. 
If we all conſented, and he might aſſure the King, 


- 
* 1 * 
— . 
* - "_— 
* „ 4 # E 


every 75 for himſelf; and I remember particu: 
larly, Mr. Cook the Priſoner, knee!'d u n à Chair 
and idd his Elbows upon the Table, When he aid 
Tes, you may. Capt. Porter told me there was to be 
another Meeting, but I having Buſineſs in the City, 
5 not there; but aſſur d him, hat had been pro: 
is d on my part, 1 would be ſure to make 

9 Gen. Did you ſee Mr. Charnock ter he | 
* 'd? 
| dman. Yes; And he ſaid the French R 
Au. ot ſpare Men at that time. And that heh 
been web The ſeyerat, Gentlemen who fent him, 
with Complements f rom ing Jamor; ad Thanks 


for Lo f eRion they had ſhewn.. . 


Sir B. Shower.” Was it aſter the zxth of June, 
von ſaw Mr. Charnoct? 

- Goodman, I believe it was a Month after the 
1oth of June; and it was at bis Lodgings in Aruz; 
el Did you h ſpeak Ten Words 

ever hear 'me en 
in yonr Life * Was you ever in my Company be · 
fore, or ſince? 

Goodman, Yes; I wis in your Company at the 
Cock in Bom: ſtreet, where you came in accidentally, 

And as to the Conſultation I have mention'd, I ve- 
ry well remember you. expreſs'd your in 
manner [ have related. 
Att. Gen. My Lord, We have done at bett. page 193. 
Then Serj. Darn! open'd the Evidence on be- The Priſoner 


half of the Priſoner; and with a Record of produces a 


the Conviction of Goodman, or attempting to pol Record of a 


ſon the Dukes of Grafton and Northumberland. Conviction 
Sir B. Shower. Mr. Burleigh, Where is the Con- ATA 
viction of Goodman? ; om 


Burleigh, Here is a true Co of it, I en 4 


| 15 with the Record, in the reaſury at Weft- poilon the 


IG? oft 
ton and Nor- 


mini er 
* E7 Treby. Read the Record in Engliſh to thunberland, 


2 of the Arr, Reads.) Be it remember , that page 136. 
$ir Robert Sawyer, Kit. Attorney Sen 2 
oye the King; crock TIE 2 3 The 
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gainſt Good- 
man, 
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ert The Information ſets forth, That Cardel Goed- 
man, late of the Pariſh of St. Martin's in the 
__ « Fietbs,inthe Coonty of Milldiifex, Gent. Being 
<« aPerſonof W Land deviliſhDiſpoſition, did, 
2 7 King zoth Day of September, in the * Year 
rles the li ; at the Pariſh of St. Aar. 
2 2 oreſaid, unlawfully ſollicit, perſuade, and 
= endeavour to * one Alexander Am dei, 
rocure two Flasks of Fe eds 
pr « Wine" to! to be mind with deadly Poiſon ; for the 
<" poiſoning the Right Noble, Henry, Duke of 
2 > on, and George, Duke of Northumber l, G 
did promiſe and Es to give, the ſa 
» Gare, * of 461 ieces of Guinea 
4 Gold, of the value {. for preparing the 
* Cay WIe And in Cale the aforeſaid poiſon'd 
* Wine its intended effect, and ſhould « 2 
« ſion the Death of the aforeſaid Noble Dukes; 
Then the ſaid Car dell Goodman, did agree to pay 
c unto the ſaid Alexander Amydei e Sum of 
* 1007. and maintain him beyond 2. as long as 
& ke-liv'd- To the evil Example of others, 1 
& 2gzinft the King's Peace, Cc. 2 
Sir B. Shower. See the Verdict. 
Clerk of the Arr. There was à Tryal at Ni 
Prius ʒ and the Jory Find that the ſaid Cadel Good- 
—1 is 2 of the Premiſes, in the Information 


Jeu to pay 1000 J. Fine, and be commit 
to the Mar halſes till paid; and to give Secu- 
rity for his good Behaviour during Life; andalſo 
give Security for the Peace; and particularly, to- 


| wards the ſaid Noble Dukes. 


Att. Gen. I deſire they may go on, and read the 


whole Record ? 


Clerk of the Arr. Readi.] And aftermards, &c. 


came the efore ſaid Sir Robert Sawyer, Kit. Attor- 


ney General, and acknowledg'd that the ſaid Cardell 


| ö has ſatisfied to our yr Lord the King, 


S8 2 And therefore the — 
Goodman zs acquitted, &c. 

Then Mr. Charles Edwards was call'd, and. ap- 
per d upon a Habeas Cor pus directed to the Keeper 
of 1 where he was Priſoner. "ey 

Mr. 
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Mr. Baker. What is he committed for ? 

Keeper. He is Committed for ſuſpition of Tren- 
ſon, and Treaſonable Practices. 

Mr. Baker. It ſeems, this Gentleman, was Dun- 
Aee's Chaplain in Scotland. 2551 . 

Serj. Darnal. Pray tell what you have heard from Page 197. 
Mr. Goodman, concerning the Priſoner at the Bar? 

Edward. Among other Diſcourſe, asking Mr. Edvard? Evi. 
Goodman, What Mr. Cook the Prifoner, was to dence that he 
be Try'd for? He told me, For being concern d heard G 

in ſending Mr. Chernock into France And that ay, he or 


Capt. Porter and himſelf were to be the Witneſ- — 


ſes. That Mr. Cook had ſworn againſt him, but 
conld net have his Pardon, becauſe he would dif- 
cover no body elſe. And, ſays he, He, or I, muſt 
periſh; or, He, or I, muſt ſuffer : I think the Word 
was ſuffer; but, fays he, tis a fooliſh thing to be 
hang d. All that's ſaid of a Man that is hang d, is, 
That he hang'd handſomely, or he dy'd bravely. 
Then Crawford, Huntley, and Cock, were call d, t, and bis 
| and ſworn. two Drawers, 
Sir B. Shower. Mr. Crawford, Do you remem- depoſe they 
ber when my Lord of Aylesbury and Capt. Porter did not ſee 
Din'd at the King's Head: - Goodman at 
Crawford, A a Twelve-month ago, my the King's 
Lord Aylesbury, Sir John Friend, Sir Johm Fen- Head, when 
— Sir —— Parks Coke in? 1 two — 
or three more; I think about ight in all, came — 
and Din'd there. „„ n 
Sir B. Shower, Was the Room ſhut while theß 
were thete ? . 
gn The Drawers went up and down com- 
monly. 
Sir B. Shower. Did any body come to them while 
they were there? 
Crawford. No, Not during my Lord Aylesbury's 


ſtay; and my Lord Montgomery went away with 


im, about Four a Clock, 
Serj, Darnal. You ſay Mr. Goodmandid not come 
up, till after they were gone? 
. Crawford. I did not ſee him at all. 
Mr. Comper, Could any Man come in and out, Page 258, 
withqut your ſeeing ? N 


24 © Cranford, 
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Crawford. I was up and down; and if any one 


had — in, I ſhoul have ſeen him when I came 
up agai 
L. 0. 7. Treby. You ay, my Lord leabury, 
and others, went away about Four ord Aj ts 
wy long did the reſt of the Company ſtay ? 
| ord. I can't remember, they ſtaid there 
— te; it was darx. 
L. CF. "Treby. Did you attend the Company 
after my Lord Aylesbury was gone? 
Crawford. | went up and dqwn into that Compa- 
ny, did into others: I was there once or twice 
re my Lord Aytesbury was gone, I am ſure, and 
ſaw Mr. Goodman. 
Mr. Huntley appear'd, 
Sir x. Shower. Pray acquaint the Court, what 
Com any were with Mir. Porter at the King's 


_ 
Fig, exbury, my Lord Mont- 
r Fo — „Sir William Parkins, Sir 
Jom Friend, Mr. Porter, and Mr. Charnock, Din'd 
— and my Lord Ay lesbury, and my Lord 
Aontgomery, went away "about Four a Clock: 7 l 
went down Stairs after them. 


Ser. Varna. Was Mr, Goodman there before 


they wentaway?. . 

Huntley." No, He was nat; ; I attended them at 
Dinner, and was call'd, and went in and out of 
the Room frequently, after Dinner; and the reſt 
of the Company went away late. 


Page 199. . 4 Gen. Was Mr. Goodman there at all that | 


ley. did not ſee hin at all; and Lattend- 
ed only upon that Com 

Att. Gen. Did any body elſe come to that . 
pany aſter Dinner? 


i #untley. No, Sir: And as to Mr. Goodman, I 


never ſaw 7 him in my Life, *till now. | 
Sit B. Shower. Did the —— up = down 
as they us'd to dof 
Humtley. Les, 


Att. Gen. Sir 1 would have it, that 
there was no Conſultation at all; and yet Sir Jahn 


[a that's _ has * it, And Mr. Ser- 
jean 


ms. ah. wy 


a Wwe R t#Smw@s a4 
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| nt Dwxnal did open, that the Confeſſion of thoſe 
— died, was an ow Proof of the Con- 


ſpiracy. ES © LoL 
mY Mr. William Cock appear'd. 
Serj. Darnal. Can yau tell who Din'd at your 
Houſe when Capt, Porter was there? 7 4401 
Cock. There was my Lord Aylesbury, my Lord 
Montgomery, Sir William Parks, Sir Tom Fen- 
wick, Sir John Friend, Capt. Charnock, Capt. Par- 


ter, and Mr. Cook. The Door was ſhut as it usd 


to be, but no body was forbid coming in: And my 
Lords . and Montgomery went away about 
Four a Clock. vert E 

Att. Gen. Do you remember when Mr. Good- 
man came there?! | 
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Coct. I never faw Gordman in my Life, before 


to Day: Nor did I ſee any body elſe come to that 
2 They went away about Eight or Nine 
a loc at} 1 q 1291 „ Fe! N 
Mr. B. Powis. Did Mr. Cook ſtay till the laſt? 
Cock. That I can't tell, truly, 
Att. Gen. Can you take it upon your Qath, that 
22 was not there while my Lord "Aylesbury 
ai = wet 
Cock. 1do, and can take it upon my Oath he 
was not. ; A bt 
Att. Gen. Why are you not as politive that he 


Page 200 


was not there at all, as that he was not there be- 


fore my Lord Aylesbury went away ? + 

* He might come in afterwards, and I not 
e him. = 768260 5: : 
Sir Bar. Shower. Did you ſee him, u your 

Oath, or did you not? 3 


Cock. No, I did not: Tis poſſible he micht come | 


| 4 We my ſeeing him, but I don't think he 
1 STS 


Sol. Gen, How can you be poſitive Mr. Goodmax 


was not there, before my Lord Aylesbury went? 
Cock. I believe 1 was in the Room half a dozen 
times after Dinner; and there were no more than 


what Din d there, when my Lord Ayleabury went 


Away. . 1736 fv 2.25451: IE 3 
Att. Gen. Did yqau know the Perſons that Din'd 
at ygur Houſe ? Did they uſe to meet there ? 


1% De rRT AL of 


Cock, Commonly Sir John Friend came ance 4 
Week; Mr. Charnock I knew when I was Drawer, 
and fo { did Sir William Parkins : The reſt I knew 
by hearing their Names only. | 

' Mr. Cowper, Where did you ſee the Lords when 
they went away? 

Cock. I ſaw the Coach that was call'd for my 
Lord; fo I went up Stairs, and met my Lord at 
the top of the Stairs, coming down ? | 
Sol. Gen. How can you be poſitive who was in 
the 8 when he came out then? 

Cock, 1 went up into the Room, juſt after my 
Lord Aylesbury went away; and [ had been there 
juſt before, [<1 , 
Ts Thomas Peachy was call'd. 

„ He'depos'd, That the Priſoner never abſconded 
others, depoſe after the Plot broke out; but went abroad, and 
the Priſoner admitted Company, as before, And that he was 


4 


never ab- taken by a Meſſenger, at his Father's Houſe, on a 
feonded after Sunday ing, in his own Room. 
the Plot, Mr. Treganna was Sworn. 


He That the Priſoner was at his Cham 
ber, a Week after Mr. Chaynock's Tryal. 
Mr. Nichols was Sworn. 
Tie depos d, That the Priſoner was with him, at 
his Office- and his Chamber, and at his Father's 
That he was Houle, ſeveral times after the Plot. And as to his 
— ae — — aid, He was a Man of great Piety 
"I emperance. | 

* 1 — whe Vivcts. 15 
He depos d, That the Priſoner was a Man of 
Conſcience; That he had heard him declare his 
And vid . Deteſtation of a French Force; and wiſh Succeſs 
Sacceſs to the to our Feet, againſt the French. That when the 
preſent Go- pilot broke _ he ſpoke with Abhorrence of it, 
vernment- And three or four Days before he was taken into 
Cuſtody, 'faid, He knew no more of it, than what 
Page 202. yas in the Prints. And that he never heard him 
Pe is — ſpeak difreſpe&fully of the King or Government. 
poſes hat $4 Then'the'King's Council call'd Mr. De 4a Rue, 
„ Wiz. and Mr. Porter, again; who depos'd, That EA“ 

foner's Wit 3 

neſs. was con- Ward, the Priſoner's Witgeſs, was concern'd in 
cern'd in the the Aſſaſtination and that his got ger vol 


+» OG v6 
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Charnock's Liſt ; and that he frequently went by 
the Name of Douglas. | 

Mr. Goodman, and Mr. Porter, were alſo call'd 
again, to confront Cock, who kept the King's Head 


Tavern. 
- Goodman depos'd, That he had been five or fix 
times at the King's Head - That once, 7 
he was Sick there, and Cocł gave him ſome Brandy. 
But Cock perſiſted in it, that he never ſaw him in 
his Life, *till now. 

Mr. Porter depos'd further, That Goodman was Page 203. 
in the Room, at the King's Head, with my Lord 
Aylesbury, and the reſt ; near two Hours, before 
my Lord went away. | . 

Then Sir Bar. Shower ſumm'd up the Evidence, Sir B. Ser 
and made his Obſervations upon it, in behalf of Obſervations 
the Priſoner. And told the \ they were not on the Evi. 


to Find according to their private Opinions, or ac- dence for the 


cording to common Fame, or the Verdicts that Priloner. 

had been given in other Caſes; or according to the 

Confeſſions or dying Speeches of Criminals, who 

had been Executed; whether made by themſelves, 

or by others for them; but they muſt have the faſiſts, That 

Evidence of two Credible Witneſſes. That the if there were 
eſtion was not meerly, Whether Mr. Cook were not two legal 


Guilty? but, Whether he was legally prov'd Witneſſes, 


Guilty? As the Stat. of Ed. the 6. and the new *b<y muſt aca 
Statute for Tryals of Treaſon, requit'd, That quit the Pri- 
they might obſerve, that Capt. Porter had fix'd this EIN 
Meeting in May, which was the only Month the 
Priſoner-could have been affected by his Evidence. © - 
For if he had faid it was in April, the Prifoner «+ 
would have had the Benefit of the Act of Indemp- 

nity : And he could not lay it in une, becauſe then 

Porter was confin'd in Newgate for a Riot. That 

it was very improbable, Engliſh Proteſtants, of pi- 

ous Converſation, and good Morals, ſhould join 

in ſach'a' Meſſage to the late King; to invite oer 

4 French Popiſh Force; And if it were improba- - + 
ble, they would never give Credit to it; unleſs © * 

the Conviction or Proof were irreſiſtable- That page 2: 
he was not Guilty in the Eye of the Law) if there 
were not two Witneſſes; and here there was but 
one ; at leaſt, but one that was to be believ d. That 
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That Goodnen one that could lie in wait, to Poiſon and Murder 
— — 1 Dedos, from —— R he —. a 

a ceiv d ſuc ligations; although he was on 
dible Witneſs, hy Act of Parliament, and SatisfaRion was ac- 
knowledg'd on Record, the next Term; it could 


̃ gu, or reſtore him to his Credit, ſo as to 
be believ'd ; eſpecially, when there was ſuch con- 

curring Teſtimony, by various Witneſſes, that 
what he had ſworn, was abſolutely falſe. 

Page 203- ,_ When Sir Bartholomew had concluded, my Lord 
Chief Juſtice Treby told Mr. Cook, if he had any 
thing to offer, he muſt ſpeak then, before the 
King's Council ſumm'd up. , 

The Priſoner Then Mr. Cook gone to all that knew him, as 
Speaks for © to his Character and pious Behaviour; and declar'd, 
himſelf, — he wasever againſt Foreign Forces, or an Invaſion ; 
And that he never heard of the intended Invaſion, 

till the whole Town rang of it. That he muſt de- 

ny that he (aw Mr. Goodman at the time they men- 

tioned; and faid, he deſign d to receive the bleſſed 

Sacrament _ and wiſh'd he might periſh 

when he did it, if he ſpoke an Untruth. And that 

if ever he bought a Piſtol, or Blunderbuſs, towards 

ſuch a Deſign ; he wiſh'd God might ſink or ſtrike 

him dead. That, indeed, he never did take the 

: Uaths, nor did he ever refuſe them, becauſe they 

never were offer'd him; but that he was ready to 

Page 206. take them then. 1 wu 

Mar. Sollicitor's Then Mr. Solicitor ſumm'd up, and made his 
| Reply ro the 
Priſonor's 
Fence. 


i 
f Cri were not to be credited; and yet Sir John 
— Friend had been condemn'd upon Porter's Eu. 


not e him from the Diſgrace and Villainy of 
the Deſi 


dence : And ſuch Evidence was always admitted 
an 


© a n 2 1 a—_ © — 
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in theſe Caſes. That the Three Witneſſes, who de- 
pos'd they did not ſee Mr. Goodman at the Tavern, 
could not out ballance the Teſtimony of two poſi- 
tive Witneſſes, who ſwore he was there; becauſe 
it is acknowledg'd by thoſe, Three, that Mr. Good- 
nan might be there, and they not ſee him. 
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That as to Mr. Cook's Character, His being a Page 2073 
good Engliſh Proteſtant, &c. Sir John Friend, and That the im- 
Sir William 2 who ſtood in the ſame Place, (EEE of 

a 


had inſiſted on the ſame Character, as an improba- 
bility of their being concern'd in ſuch a Deſign : 


g con- 
cern'd, which 
they inferr'd 


But thit was no manner of Evidence, and would from hisCha- 


be of little Weight againſt poſitive Oaths. That racter, could 


as to the Priſoner's ſaying, He abhorr'd an Invaſi- not outweigh 
on, and the like; it was eaſily ſaid, and had been pofitive 
ſaid by others in the ſame Place: But they were Oaths. 


only Sayings, and nothing elſe. For if there could 
be no other ConſtruQion t upon the Evidence 
but that Mr. Charnock was ſent upon the aboveſaid 
Meſſage, and the Witneſſes were legal Witneſſes, 
there was no room for the Gentlemen of the Jury 
to doubt, but that the Priſoner was as Guilty of 
the Crime laid to his Charge, as any others that 
had been Try'd and Condemn'd for the ſame. 

Then my Lord Chief Juſtice Treby proceeded 
to direct the Jury. | 


He told them, © That Meeting and Conſulting Chief Juſtice 
ec to Depoſe the King ; or the agreeing to procure directs the 
n 


44 an Invaſion; or an Inſurrection at home, were, 
* any: of them, Overt- Acts of Compaſſing the 


7 . Death. = of 
That there was two poſitive Witneſſes, as the 
< Law . ; and notwithſtanding the Obje- 
« ctions that had been made to Good man's Credit, 
they were both Logs! Witneſſes. And that they 
were the rather to be believ'd, becauſe their Te- 
< ſtimony agreed in every Circumſtance, thou 
< they were Examin'd apart. That, indeed, if the 
« Jury, in their Conſciences thought, both, or 
either of the Witneſſes Forſworn, they ought 
44 to Acquit the Priſoner ; otherwiſe, they muſt 
& find him Guilty. | | 
The Jury withdrew, and in three quarters of an 


Hour return'd, and brought the Priſoner in Guilty. 
| Then 


Jury, thar 
Meeting and 


Conſulting. o | 


levy War, is 


an Overt- Act 


of Compaf- 
ſing, Nc. 
Page 208. 


Page 209. 
Page 2100 


Page Z1k. 
The Priſoner 
Convicted. 
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Then the Court adjourned till the Afternoon 5 
when the Priſoner was brought to the Bar: 
And it — demanded of him, what he could 
Ny in Arte 

the Court, recommending himſelf to the 


ing's 


Mercy ; which they aſſur d him ſhould be laid be- 


| fore His Majeſty. i 
And receives , And Mr. Recorder pronounc'd Sentence upon 
Sanence, dim as à Traytor. . 


nourable EDwaR D Russ EL, Eſq; ard 
the reſt of the Lords of the oA _—_ 


Sir CyHarLEs HEDGEs, the Lord C 
Jaftice HoLT, and others His Majeſty's 


Commiſſioners: Togetber with HENRY 


Evgxy, their Captain (not yet taken.) 


cc H E Priſoners were indi&ed for felonion- 
The Indii- y and piratically taking and carrying a- 
ment for pi- 4c way, from Perſons unknown, a certain Shi 
— - + 4 call. the Gunſway, with her Tackle, Appicrel, 
king « and Furniture, to the Value of 1000 f. and 


1. ©« Goods to the Value of 110 1. together with 


« 100000 Pieces of Eight, and 100060 Chequins, 

& _= the High Seas, Ten Leagues from the 

« Cape St. John, near Surat, in t Eaft- Indies. 

Denen pleads To which Indictment, Dawſon pleaded Guilty; 
Guilty. and aw, thy Five pleaded Nor Guilty, - 
Page 218. The*Lvidence againſt the Priſoners was full and 
The reſt ac- Clear, (which, being the ſame as in the following 


quirted. Tryals, is omitted here ;) however, they "oy 


of Judgment; he offer'd a ** to 


f 


8 S222 2282228288228 8882288 8822228822 28 88082 


Joszen Dawson, c. Ay. 1696. 139 
all acquitted : Whe the Court adjourned 
to | and v6 the 31ſt of October; and the Priſo- 


ners were committed upon a ne Warrant, for 
ſeveral other Piracies. 


Die Sabbatti, 31 Oftob. 8 W. III. 1696. 


The Court being fat, and Proclamation made Chargeto the 
as uſual, Sir Charles Hedges, the Judge of the Grand Jury 
Court of Admiralty, gave the Charge to the by Sir charles 
Grand Jury; wherein he tells them, © That if Hedges. 

- © any Perſon whatever, Native or Foreigner, 

« Chriſtian or Infidel, with whoſe Country we 

4 have no War, ſhould be robb'd or ſpoiled in the 

« Narrow Seas, the Mediterranean, Atlantic 

« Southern, or any other Seas, it was Piracy; 

« within the Limits of their Enquiry, and the 

6. Cognizance of that Court: That they were not | 
« oblig'd, in all Caſes, to require a clear and full page 2rg; 
4 Evidence, bat only to examine till they found, Probable E- 
« and were ſatisfied in their Conſciences, that vidence ſuſſi - 
& there was a ſufficient and juſt Cauſe, to put the cient for 

4 Party accus d upon his Tryal : And therefore, chm to find 
© if they had Proofs enough to create a Preſumpti- * Bill upon, 
< on againſt the Party accus'd, when the Caſe 

4 wasodiousand of great Importance; there ſafeſt 

* Way was, to put it into a proper Method for 

<« the Petit Jury, who were to receive full Satis- 

faction from the Evidence that ſhould be given 

in the Preſence of the Party; and ſince many 

_ © who were deſign'd for that Service, attended 

© there, he took leave to put them in mind, that 

they had no Power to do more or leſs than was 

4 agreeable to the Evidence: That they were 

© not to interpoſe in Points of Law, or to be 

* ſwayed by any Conſideration whatever; but 
< what ſhould ariſe from the Proofs judicially 
* made: They were indeed Judges of the Fact, 
but not arbitrary: They were as muchi reſtrai- The petit ju- 
ned by the Dictates of Conſcience, inforc'd ry muſt go 
* and convinc'd by reaſonables Proofs, as the according to 
© Judges on the Bench, were by the Rules of their Evi- 
* Law: And that when notorious Malefactors dence produ- 
came off, againſt whom there was full Evidence; ced. 

| - it 


& jt were to be wiſh'd, eſpecially in ſuch Caſes a9 

<« relate to the Laws of Nations, that the Reaſon 

* which induc'd ſuch a Verdict, ſhould be given 

© for the publick Satisfaction; ſince Foreigners 

& 1ook'd upon the Decrees of our Courts of Ju- 

< ſtiee, as the Senſe and Judgment of the whole 

« Nation: That ifaJury happen'd to be too ſevere, 

there was Room for Mercy; which upon a 

< juſt Repreſentation, the Innocent never fail'd 

of obtaining: But for a Fault on the other 

©« hand, there was no Remedy for injured Foreign- 

< ers, but their carving out for themſelves, (as 

© they might be ſure they would,) ſuch a Satis- 

faction upon our Merchants as they ſhould 

& think fit; whenever they ſhould have an Op- 
o hd d ſoon af 

the Grand Jury withdrew, and ſoon af- 

R +5 ter return d; having found a Second Indictment 
Amen againſt the ſaid Joſeph Dawſon, Edward Forſeeth 
found againſt Wiliam May, William Biſhop, William Lewis, an 

the Priſoners. John Sparks;, who were thereupon ſet to the Bar, 
| and Arraign'd again, 15 N S203; 

| The tadid- The lIndictment (ets forth, © That the Priſo- 


EY Mer RT 
| 


ment for pi- © ners, on the zoth of Afay, in the 6th Year of 


ratically run- © King iam and Queen Mary, by Force of 
ning away © Arms, upon the High Seas, about Three Leagues 
with the « from the Groyn, and within the'Juriſdiion of 
—_— the' Admiralty of England; 3 and fe- 
—— « loniouſly did ſet upon one Charles Gibſon, a 
: « Sabje& of this Crown; being then Commander 
of a certain Merchant Ship of Forty Guns, cal- 
led Charles the Second, and belonging to cer - 
” < tain Subjects of this Crown: And did then, and 
< there put the ſaid Charles Gibſoh in fear of his 
« Life; and feloniouſly and piratically ſteal and 
„ take away, from the ſaid Charles Gibſon, tlie 
* fajd Ship, call'd Charles rhe Second; with her 
Tackle, Apparrel, and Furniture; Guns, Arms, 
4 Proviſions and »-erchandize, of ſuch a Value, 
c being then in the Poſſeſſion of the ſaid Charles 
< Gibſon; and belonging to the Subjects of this 
Crown; againſt the Peace of our faid Lord the 
King, and the late Queen, their Crown and 
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„To which Indictment the ſaid. Jaſeph Dawſon Daxjon pleads 
pleaded Guilty, and the other Five; pleaded N G. 


Only: <A I encore e oft ii rp Page 2210 ] 
TPDahhen the Jury were call d. 8 

IL. c 5. Have you any of the former Jury. in 

this Pannel. ks 5 


. .Clerk of Arraignment. Jes my Land... 
Eng oo e ſhall except againſt them for 
eKi „ f 2 
L. 0.5 If you have return d any of the form 
Jury, you have not done well; 884 that Verdict 
was a Diſhonoar. to the. Juſtice of the Nation. 5 
After ſeveral of the Pannel had been challeng d, 
both for the King and the Priſoners, a Jury was 
Sworn: And the Grand Jury return d with Two Two other 
ot her Indift ments they had found againſt the Priſo- Indictments 
ners; the one for prratically taking a Mooriſh Shi for Piracy, 
and the other, for capmitring Fire on Two Daniſh found againlt 
eee | YT; * 


11 


After Proclamation made, for Evidence, as 
ulual, Mir. tee opened the Iadiamedt : 
And Doctor Littleton, Advocate-General, ſhew!; 
he heinouſneſs of the Offence the Priſoners ſt 
dicted of. © 3’ 
Then John Cravett was call d, and Sworn. 
Sol. Gen. Give an Account of what you know 
3 the Priſoners running away with the Shi 
harles the Second. = © 5 e 
Gravert. I was Second Mate of the Ship: Page 222: 
here came a Boat from the James Galley with Peo- Greven's Evi- 
ple in her, and as ſoon as the Boat came, the Car: dence of the 
bo my Brea me by the Throat, and«lapp'd a Piſtol Priſoner's ac. 


. 


my Breaſt and ſaid, If I reſiſted I was a dea liſting Avery . 
lan: And they led me to my Cabbin; and One Sik ah, 1 
ſtood with a Piſtol at my Cabbin-D6orx; till they ne 
re got Two Leagues without the Gran: 
Avery came to ſpeak with Capt. Gibſen 
d yho lay ſick, and was guarded on both Sides; an 110 
hen he had done ſpeaking to him, he ſaid to me; 5 
je ſuppos d I did not intend to g0 with them; 
nd I and the reſt that would not . hiv. them 
had Liberty to ge aſhore; and Avery was ſo kind 
to let me have ſome of my Cloaths; — | 


bib: ww 3 # « &d C4 42 rut * 


rere 


Ay took me by che Hand, and Wiſh'd'me well 
2 and bid ite remember him to his Wife. 
= "Gem. 907 70 Bal any ihe the N , 
ravett. 1 Know 70 am 
ind - IT; they belong d to Me Gale 


_— ' Conyers. Did any of the Prifoners come 
in the Boat from the James ?- 
Gravett. I gory wi tell; but there was aboo 


Twenty Six tame from the Fun. 
ty Then Thom Day was Sworn 


; Druit's Evi- Sol. 9 ou know any thing o the a 
dence of their rying away the 2775 the 2 Sy 

; m—_— away '* Druit. 1. was Mate of the Fame > ink abou 
h — Nine 2 Clock, one came Run e on board the 


* * Charles, and id the was going to be run 
away withal, and I order d the Pinnace to be mam» 


— . 8 ned to recover the Ship; and when\I-came, there 
3 re about Twenty Five Men got jnto the Boat; 
aft that went in was one Phe, and 1 bit them 
back, but they would not; and went a WA 
Bn mning "and Sih ag: And we ſent ſeveral Gun 
| r them to bring them back, büt they would 
a e * 
2 85 1 Shs Gans, Were any of che Prifoners, at 
r there? 
7 Druit.” Tire, We Edward Forſerth, 
ames Lewis, and William Biſhop amon then, 
"David Creagb was Sworn. * ; 
"Sul. Cen. Whit do you know. of the Prifo- 
ners I {way with he Shi Charles 5 
r n. the 7th of beter 
- to the 5 = boarc the ac er, ene 
my Cabbin, I heard à great Deck, 
and Capt. Humphreys, W a Jam 
Galley, call'd,to us, to. tell | ps his Men were — 
away with the Boat, und gone tb Cap ptain G:bfop; 
co which Avery ahſwer d, he 1 chat W. 
enough: So the Men came on board. And as 1 
was coming gut of my Cabpin to ſee what: the 
. was me by - the Carpenter, 
4 Two Dutch Men, 'w who obfiget nie 15 7 
Ay Cabbio again. And Capt. HY#6brey; fd 
Tod Guns al us but we 00 


EE 


=” 
a 
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! and I went up on the Quarter. Deck, and Aver; 

q took me by the Hand, and” ask'd me if 1 would 

| o with him; Iſfaid I did not know his Deſigns _ 
< Nad he anſwer' d, We ſhould all know to morrow © by 0 


a Morning: I told him that then it would be too 
8 late to repent of the Deſign. Upon this the Cara 
; ter came to me and Aid, if I would not go 
, down, he would knock me on the Head; and as 

Il was going down William May met me, and held 


a Piſtol to my Head arid aid; damn him, he de- 


s ſerves to be ſhot through the Head; but there pre: 
ſently came Orders from Avery, that thoſe who 

t would go aſhore ſhould prepare to be gone: And 

e when Capt. Gibſon was got out of Bed, (he being 

n very ill of a Feaver) Avery id to him, I am a 

* Man of Fortune, and muſt ſeek my Fortune; but 

be Captain'woutd go with them he ſhould fin 

t command the Ship: Capt. Gibſon ſaid, he was 


ſorry it happened at that Time; and that he ne- 


F ver thought they would have ſerv'd him ſo, who. 

y had been fo-kind to them all: And to go on a D 
d ſign againſt his Owners Orders he would not do ĩ t. 
1 Then Avery bid him prepare tog aſhore, and the | 
at Captain and ſeveral others went into the Boat 

and the Deponent heard them order the Doctor 

id to be ſecured, but if any more would go into the 

Boat they might: And we came into the Pirinace 

fo the Number of Sixteen, and they gave us Fbut 

0 ars and ſet us a drift; and we went aboard the 

Ta James. e D enz vlg 

ne — er. Was there Room rr | 

1 Creagb. Tes there was. 

nes © Mr. Comper. Was there any Oppoſition when 

un this was done? bug d: nt 220M 

{A | Creagh. No, there could be no itioh, for 

is ere came Men from the whole Squadron and 
$1 rpriz'd us; and they were aſſiſted by thoſe vrho 
the belong d to "——_ Charleen. 1 
er, Sol. Gen What do you know of the Priſoners 


77 at the Bar? * 
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as B Then you Dan — q : 
ant Mr. Conyers. ay give an Account what you 
Ser pur them know of taking the Ship Charles. , 

upon running Da. We had been at the Greyn Three or 

— Four Months, and had been about Eight Months 

out of Exgland; and we lay their for our Wages: 

There was no Wages to be got, ſo Avery and ſe- 

veral others contriv'd to run away with the Ship; 

and on Sunday Night they went aſhoar, and when 

they came aboard again they made ſome Mer pri- 

vy toit: And our Cables were cut and ready to go. 

And coming under the Caſtle, we cut all 0 

Boats away but Two; and ſtood Two or Three 

Page 224. Leagues to Sea: And then Avery bid Capt. Gib- 

fon prepare to go aſhore if he would not go with 

them: And the Word was given, that they that 

would go aſhoar might; no body was order'd to 

An Account Þe-ftopp'd but the Doctor: And the Captain and 

of the ſeveral adout Fifteen of them went off. We came to the 

Piracies com- Ille of Aiay and victualled, and there we found 

micted by the Three Exgliſh Ships, out of which we took ſome 

Priſoners. Neceſſaries, and Nine Men. | 

| Sol. Gen. Were the Priſoners at the Bar with 
3 you went away with the Ship? 7 

— . Yes, Edward Forſeeth, Biſhop, and Lew- 

i came from the James; and the other Two be- 

long'd to the Charles. Aſter we had been 

at the Iſle of May, and took in what we had Oc- 

caſion for ; our Quarter Maſter faid, He would 

give them Bills for what we took of them. Then 

we went to the Coaſt of Guinea and took ſeveaal 

Negroes, and from thence to the Iſland of Princes, 

where lay Two Danes, and we fought with them, 


and took them; and ſome of the Men went a- anc 
ſhoar in the Iſland, and others went along with ] 
us: We brought the Ships to Vandepo, and burnt Ch 
One, and carried the other with us: Then we . 
came to the Cape Lopes under the Eguinoctial : 
Line; and there we funk the other. After this 1 
wewent! about the Cape, and tonch'd at Aada- aw: 
aſcer. The next Veſſel we met was about Forty , 
Fan: we took a ſmall matter out of her and put her 
ber aſhoar, and there we put Mr. May aſhoar ; and 


and Feing Three Eng/if Ships coming, * gal: 
m 
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him there and went to the Eguinoct al Line; but 
for want of Bread and Water came back again, 
and took ſome Rice and Pody out of another 
ſmall Veſſel and ſunk her, and then went to the: 
Cape again and took in William May and met ano- 
ther Veſſel, and took Meal and Rice out of her, 
and funk her too. Then we went to a Towa cal-; 


ed Meat, in the Red Sea, and the People would 


not trade with us, and we burnt it: We went; — 
up the Red. Sea as far as we could; and coming Town in the 
to Cape Adin, we met Iwo Engliſ Py rates rcd- S. 
more, who join'd us. They failed. along with Five Engi 
us, and we came to an Anchor at Bob's-Key, Pirates more 
and had lain there but a Night and a Day, and: bin them. 
there came Three Engliſh Ships more from Ame 

rica, Who likewiſe join'd us; and we lay there 

Five or Six Weeks in Expectation of the Mooriſh They lie in 
Fleet that came from Mocha; but they paſs'd by wait for the 
us on Sunday Night, unſeen; as we underſtood by a Mocha Fleet. 
Veſſel we took: We followed them Twoor Three 

Days, and came up with One of them of Two or 

Three Hundred Tuns, and took her and plunder'd. 

her; and had ſome Gold and Silver out of her: 

We put ſome Men on board her to keep her with: 


us; and Two Days after, as we were lying at An- 


chor at St. John's, we ſaw a great Ship call'd the 
Gunſway,' and we weigh'd Anchor, and fought her And take the 
about Two Hours and took her, and plunder'd Cunſray. 
her; and then ſent her to Syrat, with the People Page 225. 
in her. And we ſtood away for the Indian Coaſt; 
and about a Week after ſhared our Money. 
52 oy — 51 Priſqwenn — Shares 
1 an, cs, ; me 1000 . me O00 . 
and ſome 3001, | fy — xt 
Mr. Whitacre. What did you do with the 
Charles the Second after the Voyage ?. 
Dan. We left her at Providence. * 
. Philip Middleton was S worn: 
Mr. Conyers, What do you know of running 
away with the Ship Charles the Second?  __ 
Aiddleton. I was aſleep when they run away with x1ddtcton's Ac- 


her; but in the Morning they call'd ap all Hands, count of all 
and Ca 


pt. Avery faid every Man ſhould ſhare alike, their Pyracies 
only he would have bes Shares, And we went . 
2 3 | to 


* 
* 


Page 226. 
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to Bonavsis and took in Salt, and from thence to 


the Iſle of ; where they | plunder'd Three 
Engliſh Ships: The Governour of the Iſland they 
took aboard till they had got what Proviſion they 
wanted; and then ſent him away again. From 
the Iſle of May they fteer'd to the Coaſt of Gui- 
ea, and put oat Engliſh Colours; whereupan the 
Natives came on board to trade with them: And 


they ſurpriz d them, and took away their Gold, 
and Chain'd them in the Hold; and when they 


came to the Iſland of Princes, they gave Seven of 
them away for Slaves: They fail'd from thence 
gs war 76 then to Cape Lopez, and afterwards 


to bo; and then went about the Cape and 


touch'd at Madagaſcar; and Water'd and got 
Proviſions and Cows to Salt up: From thence we 


went to Joanna, ind took ſome Rice out of a Junk 


and funk her: and at Commeroe we met a ſmall 


French Veſſel and fank her: And: then went to 


Fowna again and took in Mr. May. Then they 
went to Meat and burnt it, becauſe the Inhabi- 
tants reſus d to trade with us; and from thence to 
Bob's- Key, at the Mouth of the Red. Sea: And 
there we met Five other Engliſb Py rates; May, 
Farrel, and Wake were the Captains of Three of 
them. And on the Saturday Night all the Muc ha 
Fleet paſs d by; as we found by x Veſſel we took 
the next Morning: And they went all together 
after them, and overtook them; and took One of 


Three or Four Hundred Tun; and they plunder'd 


her of ſome Gold and Silver, and put Men on 
board to keep her: And the next Day they ſpied 
the Gurſipay, and took her, and kill'd ſeveral Men 


on board; and when they had plunder'd the Ship, 


they loft the Men on board to go to Surat; Then 
they went to Rachipool in the Eaft- Indies, after- 
wards to Degorees, and from thence to Daſſar an; 
where they ſet aſhoar Twenty Five French Men, 
Fourteen Danes, and ſome Engliſh," who were 
_ they ſhoutt be hang'd if they came to Exg- 

a. From thence they went to Aſenſion, and ſo ta 
the Iſland of Providence in the Weſt- Indies; and 
they ſent a Letter to the Governour, and let him 
know they would make him a Preſent of Toure 

SS ĩ —ùͥUy Too "0 


A Forrrrzs 


wen a treo. oo. i. a 
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of Fights, ,and Ima, Pieces of Gold if; h 
Wouid let them come in: An 1 = 


cauſe he had a douhle Share, alf, Aer Pieces 
Eight, and Four of Gold; a d Me 1 4 

nd with .a; Letter from the Iſland, that 
ſhout be be, run. let come and go. W cn * 
they pl 


＋. 8 7 oy Had he Pitney hae duns oft 
Kveral Prizes? | 
{or gy * 2 f perſo 
. at r ©. er ns were 
= * —. the Dividend 5 
Midalleton. t One Hun red and Sy 


me had ſame: 600.1. ſome, good. 
ſame leſs; BE as the Cai Sab thoug 


Te 12 7 mo me of 8 
GT EE Council hayg done. 15 

Me. ime to 

Forſeeth. My Lord 


Druit. Yes you mere; and 1 commanded you 
hack, and you reſus d. 
Hor jeans ie not you command me to go? 
Druit. Jes, and l commanded you 
back, {ng 14 refus'd and I fir'd at you, you 
ſhot t ug e 
Eorſeethe | the Bayt... with my Oar, and thay 
to by | ona das 
nnd al He commanded you to 2 e 
15 A that you * away with 
rſeeth, 2 — not bring her back wy wh 
nor — Ke unleſs L ſhould leap over. board 
When I came, — the Charles, the rr ls were 
looſe, zud they ant: the Boat off an 
fr, nar hy Eee + s Lime ; 3 = 0000. 10 ger L, 
r, nar heard Wo a nex 
at. 9 


A. hope my 


_ Faxing Meng and 
will take it iato 


deration, 
hs 4 1 4 7 


„„ 


not 3 = Lon, you 7 


147 


1 deſire Mr. Druir cetl 
be ask'd if I was got one of the aner Crow, Fen OM 


| 
| 
j 


x8 <> rr 1 


L.. Lon hey that he thrt commits Py: 
deſerves to be hang d. 

ſeeth;, My Lord, I was ſent of an Errand, 
ant compete to do what 1 did. 

May. Here is One of the King's] Evidence teſti- 
Bes! knew nothing of the Ship's going away; and 
believe not aboye Nine or Te en knew of it. 


2 Defence 


Page 227. TL. C F. You were zealous from the begining, 


and ſaid to one Damn you, you deſerve to be ſhot 
through the Head. 
l _ They hurried away the RG into the 
and as Mr. Gryavert, Ye King's Evidence; 
Ye A defir'd him to remember 7 me to my Wife, 
was not like. to ſee her; none being permit. 
ted to xo o into the Boat but whom they pleasd: 
And whey thoſe Men were in the Boat, they cry'd 
to have a Bucket, or elſe they ſhould- ſink; for 
they had in to go: And 1 don't know 
how they could far with more, when the 
Ae as like to fink with thoſe that were in her, 
e of 1 King's Evidence have teſtiſied. 
82 
l dor 3 
n Pork aal, and a Bucket was given 
* phe. 10 ich 
ards, i en 80 w. 
them, i m n killd. — . 
r edges, vou ſiy you were under a 
— and Terror, Di . make — 0 th 
aint or Diſcovery, at our cofnin nto 
ing's Dns * 7: 1 
May. I was ſeveral Days in * Collectors 
Houſe at Briſtol, and did diebver the whole to 
him; and deſign'd'to have dlſcover'd it to the 
Lords of the Adiniralty.  Tlay ſck Four or Five 
Days at Briſtol 25 then got Paſſage for London 
in the Couch, and was taken and carried back to 
the Bath i in, where the Duke of -Devorifhive 
examined e, and [ gave the fame Account that 


I have done heres And then he diredted the Nef 


2 to convey” me to London, 
Page 228. Mr. 'Graevert, when yo went into 
the Bur, Did he _— whe Inelination to go 


i 
pith Wo Cratett, 


Dan, Did the Men in the Boat 


| 
| 
| 
i 
{ 
| 


rr 


Y 


% 
f 


Jostyn Da'wsox, Ce, A. 1696. 
" |Gravett. No my Lord, not at all: He was ve- 
ry merry and jocund, and knew whither they 
were going. ann $ vil 170 
L. C. 5. Vill. Biſhop, What have you to ſay? 


Biſhop. We were ſhipp'd on board the James, Biſhop's 
1 Cerviee, to the Spaniſh fence, er : 


in Sir James Hubland's 
Weſt- Indies; and at the Groyn there was a great 


Complaint for Wages, and ſeveral of our Men 


went on board the King's Ships, that they might 
go for England, but could not be entertained; fo 
we all went to our Ship again: On the 19th Day 
Capt. Humphreys call'd out and faid, his Men 
were gone aboard the Charles, and bid Mr. Druit 
man the Pinnace, 1 went into the Pinnace, know- 
ing nothing of the Deſign, and there preſently 
came in Fourteen or Fifteen and put off the Boat, 
and would not ſuffer: us to go aboard again, but 


carried us to the Charles, whoſe Cables were cut, 


and the Sails looſe; and they commanded me 
down into the Hold: And A and his Crew 
— let no body go aſhoar but whom they 
eas d. | | 
L. C J. James Lewis, What have you to ſay? 


149 


- Lewis. I went into the Boat by the Com- Li De- 
mand of my Officer, and we were overpow - fence. | 


er'd by thoſe who were in the Deſign, and 


carried aboard the Charles, and they command- 


ed me into the Forecaſtle, and pnt'the Boat adrift; 
they had Arms, and we had none, ſo we were 
forc'd' to obey them: And when the Boat went 
off, they that were in her cry'd out for a Bucket. 


Sparks was in the fame Story, and ſaid he was Serbs 


forc'd to go with them. | 
IT. C. J. Had you no Share of the Plunder. 
_ I was forc'd to take it. C 
* — C J. Middleton; Had not you ſome Share 
89 2 go 4.28 - N 
Middleton. Yes my Lord, and Sparks robb'd 


Sparks. He took out his Money and thew'd it 


to the Tr and they made him drunk and 
got it from him; and the next Morning he fac 


they took ĩt from him. ene 
f Middletor, 


a . 


mes of it all in the Night; I had Two Hundred 
and Seventy odd Pieces of Gold in a Belt. | 


o 


= * 
W - * 
— — 
- * 
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Aber. E was forc'd to ay ſo, becauſe if I 
had Gaid he. bad.it, he would have, made no more, 
but to cut my Throat. 1 2 
94240 * keel ar you any more to lay? 


my 
= Chief Jaſtice directed the Jury; 
hw ond ny 1 4 That if there be a Piracy — 
Juſtice diredks mitted, though contriv'd but by one Man, yet 
the Jury. if others do concur in it, -they are equally Gail- 
ty. That though the — objected, there 
was a Force — upon them; ons a meer Hug 
geſtion, without any manner of Evidence. Bat 
there was Evidence of their Canſenting and Can- 
federating in this Enterprize. - 
+ Then the Jury withdrew, but ſoon after return d 
into Court and deſir'd, if there were any Evi- 
dence to prove Fobn Are conſented to the run: 
_ _P with the 


$39 
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tc 
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00 
00 


the Ship, and at the taking of the ſeveral Prizes, 
and dad his Share. Can Men otherwiſe demon- 

rate their Conſent, than by their Actions? 
; But we —— my Lord, he is 


=> * 
are en the Jury having conäderd further. of the 
Coaridted. 2 ina Hort time, broaght them all Five in 


— 3 CF Gentlemen, You haredoneextreamly 
well —— you have done ver ry much to regain the 
of- the Nation, and the City, 
The — The de Chart adjourned to Friday the th of 2 
2 vember; When they were all Tried upon the two 
and Convict- other indictments, ur. For the Sei xing, Robluing, 
ei, on two Carrying \awoy the two: Danish Ships, onthe 
ocher Indict- Joth of Auguſt, 1694. Andy For caummitting Þiran 
0. 227 Wenn Ship, the 28ch.of September, 169% 
| ne 


Ship, they might hear it 
5 C. J. He was with them at the carrying of | 
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PROCEEDINGS. gain 


wear Surat. But the Evidence and the Defence, 
being the very ame as to the Five that, plead 
Not Guilty; it is needleſs to repeat it, or take any 


151 


further Notice of thoſe Tryals, than that they Page 232. 


were all Five found Guilty of the Facts laid in 
thoſe Indict ments: And that Joſeph Dawſon plead- 
ed Guilty, as he had done to the two. former. 


* 
= 1 - 


dn the” 10th of November, 1696,, They were They receine 
a Arr — 


and having nothing to N. 
they were Condem'd to 

ecuted accordingly, the 25th o 
at Execution Doc. 


Proceedings in the Caſe of Sir Joux 


55 FPENWIcE, on a Bill of eAttainder, 


braught into the Houſe of Commons 
\ againſt him, 6th Nov. 8 W. HI, 1696. 


t. of Judgment, are Exccated, 
Hangy. And were Ex- | 
November, 1696, : 


| Sin John Fenwick had been ladicted and Ar- Introduction 


Draiga'd for High; Treaſon, in conſpiring the ſhew ing how 
Death of King William, and promoting a French the Bill of 


Invaſion; being the ſame Plot, of which Sir John 


'Friend had been Convicted. But Mr. Goodman, 


one of the Witneſſes, being withdrawn, the King's 


Council waiv'd their Proceedings at Law; and 
the Matter was laid before the Hauſe of Com- 
mons, at the Inſtance of ſome Per ſons of Toners . 

who were charg'd by Sir John Feywick, with De- 
ſigns againſt the Government. 41H hed 1 
Fridy 6 Nowember,-1696.- Admiral Raſſel ac 
quainted the Houſe, That Sir John Fenwick, in his 
Examinations, had named him (the ſaid Admiral 3 


and ſeveral other Perſons of Quality, as concern'd 


in Deſigns againſt the Government; And that his 
Majeſty had given leave: to lay thoſe Informations 
. of Sir Johm Fenwick's, del lle. And thi 
Admiral defir'd, that they might be brought up page 23 
to the Table, and read; that he might have an Op- The | 
portunity of jaſtifying himſelf to the Honle. ,. put Sir 7obr 
The Houſe, thereupon, order d thoſe Papers to upon ab 
be read; and then order d Sit Joby Fenwick to be . 
"4 7 4 2 7 brought to c — 


ore the Honſe. And the 


Attainder 
came to be 


brought ing. 


Morey? 
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brought immediately before them. Sir John bes 
ing brought to the Bar, Mr. Speaker acquainted 
him, the Houſe had been inform'd, he had ſhewn 
ſome inclinations to make a diſcovery of the Plot; 
and that the Houſe requit'd, he ſhould make. an 
| * Diſcovery of it to them. 1 
ee 
ald ngs to ivy cil; and if the Houſe 
— him, would him Security, that what he ſhould ſay, 
— ſhould be no prejudice to him, he was willing to 
_ ,— uy full of what he knew. And then he with- 


Whack = Being call'd again, Mr. Speaker told him, the 
decline. Houſe expected a free and candid Confeſſion from 
him; which was the beſt Way to obtain their Fa- 
vour: - 4 K * * RNA 
Sir Jol ſaid, That having acquainted His Ma- 
jeſty with what he knew, he did not know, if he 
ſhould not offend him, if he made a Diſcovery here, 
without his Conſent: And beſides, he might be 


_ brought to his Tryal in a few Days, and what he 


 , _ mightfayhere, might then be produc d againſt him; 

and therefore entreated the Houſe, to conſider the 
Circamſtances he was in. | | (1! 

He was again order'd to withdraw. And the 

a Houſe agreed, he ſhould not be acquainted they 

had the Papers relating to the Information he had 

given; becauſe they look'd upon them as a Con- 

hold, trivance of his Friends, and thought they ſhould 

— ſift che Truth out of him better, if he told his 

Story. Nor would they take Notice to him, 

had His Majeſty's Conſent; becauſe, they 

t, chat derogated from the Privileges of the 


was called in again, and Mr. Spealer 
told him, He had no Reaſon to think the King 
would be angry with him for making a Diſcovery 

© tothe Houſe; that — proper Place, to en- 

quire of what related to the King and Government. 
Aud ss to his Safety, they took Notice he faid, he 
time e- e already made a Diſcovery to the King and 
le bai, Council, and therefore that was only an Excuſe. 
whichthey te- Then he deſired Time to recollect himſelf, but the 
falſe hmm. Houſe did not think fit to give kim any. Sir Job» 


Page 234. © ſaid, 


r John anſwer d, He had communicated dome 
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aid, in all the Informations he had given to the 
King and Council, they bad ſtill told him, they 
were Unſatisfactory; and he could expect no Par- 
don, till he gave a fuller Account. That he knew 
this Houſe to be a good Security, if he had it; but 
he might be told alſo by them, that what he ſaid, 
was not Satisfactory. The Speaker told him, He 


mult either give them Satisfaction, or withdraw. n 


Then he withdrew; and a Motion was made to 
bring in a Bill, to Attaint Sir John Fenwick of High 
Treaſon. Whereupon the Houſe divided, Teas 4179, 
Noes 61. On Monday the gth of November, 
the Bill was brought into the Houſe, and read. 
And it was order'd, that Sir John Fenwick ſhould 
have a Copy of it, and of the Order for reading 
the Bill a ſecond time; and that he ſhould be al- 
low'd Pen, Ink, and Paper; and that Mr. Attor 
aA "iy ſhould prepare. the Evidence again 
him. Mr. Speaker acquainted the Houſe, he had 
a Letter from Mr. Fuller, but they would not per- 
mit it to be read. In this Letter, Fuller offer d 
to make ſome great Diſcovery of Sir John Fexwick's 
Practices; but his Credit run very low with the 
Houſe of Commons at that time, and his Evidence 
was rejected. Mr. Speaker received a Letter from 
Sir John Fenwick, on Tueſday the 1oth of Novem- 
ber, defiring Sir Francis Pemberton, Sir Thomas 
Powis, and Sir Bartholomew Shower, might be of 
Council for him, and Mr. Dighton his Sollicitor; 
and that they might have 2 to come to him. 
Whereupon it was order'd, he ſhould have two 
Council, and they ſhould be in private with him; 
and, at length, they agreed that Dighton ſhould be 
N, though they took him to be a Ja- 
e,, | 
. | Jovis 12 Nov. A Petition was preſented to the 
Hou, from Sir John Fenwick, praying he might 


e heard by his Council, againſt the Bil; whvch 
was granted. RY A 
Hen. 13 Nov. Sir John was order'd to be brought 


to the Bar; but the oldeſt Members not having 
Teen any Proceedings of this Nature, it was moy'd, 
Whether the Mace ought to lie upon the Table, 
or the Serjeant ſhould ſtand by the Priſoner with 
2 22 it, 


* * „ 


* 


1531 


And vote a: 
Bill of At- 
tainder. 


Fuller, the Im 
poſtor, of- 
fers to give * 
Evidence 


Sir 
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Council, and 
a Sollicitor, 
aſhgn'd Sir 
Joba. 


Agreed, that 
the Serjeanr 
with theMace, 
ſhould ſt and 
by the Priſo- 
ner at the 
Bar. 
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1 at the Bar? At length it was reſolv'd, that the 
ace ſhoald ſtand by Se — Fenwick, at the Bar, 
And the 1 ps accordin gy, took the Mace 
82 ic John Fenwick to the Bar. Mr, Seri. 
_— Mr. Recorder Lovel, being Council 
. 2 the and Sir Thomas Powis, a Sir Bars 
Lovel, — t hol omi w Alber for Sir Fohbn Frnwrek. 
S * 2 tr acquainted the Priſoner, That by 
— 72 urged with ſuch Deſigns as would hi 
— A... den ach ive to the very Being of the King- 
Sir Jobn. if they had ſucreeded; the Houſe had = 
arts a Bill to be brought in, to Attaint him of 
High Treaſon; which had been once read, and 
ſhould be now read to him at the Bar : And when 
they had heard the Evidente againſt him, he ſhould 
ve liberty to make his Defence. But they ſhoul 
rmit his Council to queſt ion the Power 
: Part amenrs, to paſs Bills of Attainder, when they 
edi fit. And then the Bill was, order'd to be 
The Mill rez4 read, being to this effect: “ That whereas an In- 
to bir ek. „ Amen for High Treaſon, had deen found 
.- + 1» * againſt Sir John Fenwick, upon the Oaths « 
* CGrorge Porter and Cordell os Yonen for Compal 
« ſig the Death of His Majeſty, 3 Adhering to 
his Enemies, &c. And — the ſaid Sir Jo 
ﬆ Fenwick, had procur'd his Tryal to = 
from Rur to Digs, upon pretence of diſcove · 
2 ring ſome Deſigns the Government. But 
« inſtead thereof, ha forts 'd fatſe and ſcandalous 


. « Acculations, refecting on ſeveral Noble Peers, 


©« and Members of the Houſe of Commons, con- 
* « triving thereby, to undermine the Governmen 
« and create Jealouſies between His Majeſty and 
=« his Subjects. And whereas Cardell Goodman, one 
« of the Witneſſes againſt Sir John Fenwick, res 
« the Time appointed for the Tryal of the fald 8 
4 * Joby, was withdrawn, ſo that beef e er eh 
not be made uſe of againſt him; it was Ehacted, 
Page +37, © That the ſaid Sir John Fenwick "hould be there 
« by Convicted and Attainted of High Treaſon. 
Then Mr. Speaker directed Mr. Serjeant Goul! 
and Mr. , to open the dak to ptoy 
W Jons of the Bill, 3 


* 4 as » 
L1+t* 318 4 *> a ** 46: 14) 


eee n error eee eren 


: -/ 
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„Serj Gould. The Charge againſt Sir John Fen- Mr. Serjeant 
wic l, is for High Treaſon; in conſpiring to — Could opens 
the King, ſubvert the Government, ind ſu ie che Charge 
to the Power of the French. And that in order in the — 2 
thereto, He, with ſeveral others, conſulted and den ai the 
agreed to ſend One to the late King James, to in- 5 ir Jobs, | 
vite over a French Power. And that Sir ohm, allo, ,, votre  * 
conſpir'd to Levy War againſt the Government} his Tryal. 

and for that purpoſe, provided Piſtols, and other 
Arms, Cc. And having open'd the Indi&ment at 
large, and the Allegations in the Bill, ' concerning 
Sir Fino Fenwick's- pretending to make a ſurthe 
Diſcovery ;, and the Tryal being put off, by that 
means, till Goodman was withdrawn : And ſhewh 
how he had praiſed with Porrer, the other Wit Page 238; 
neſs,” to abſcond; and mentioned ſome other Me- 
thods that had been àttempted, to prevent Sir Johns 
berug. Convicted: He faid, they ſhould proceed to 

rove the Charge, and the Facts he had open'd; 
and then leave Sir John Fenwick to his Defence. 
Mr. Recorder, The Crime with which Sir Joh Mr. Recorder 
Fenwick is Charg'd, is High Treaſon: For this he thews the Na- 
was Indi&ed at the O Bailey, in May; 1696. on ture of their 
the Oaths of Mr. Porter and Goodman. And before Evidence. 
this Inditment was preferr d, the Examinations of 
Porter and Goodman were taken in Writing, whic 
were the ſame they ws ot againſt Mr. Cook. 
And at the Tryal of Cook, theſe Witneſſes w 
Tworn, and A Ie; Informations.” And | 


hall prove, that at the Tryal of Cook; Porter 
Goodman gave an Evidence, that did equally aff 
Bir John Fenwick, concerning the Conſult for car- 
Tying on theit ttaiterous Purpoſes. And theſe Facts 
and Allegations, we ſhall make good by our Evi- 
dence, to the ſatisfaction of the: Houſe. And we 
defire that Mr. Baler, who is Sollicitor for the 

King, and attends at the Door with the Papers, 
Qiay be call'd in)) 1 
l { Actordingly Ar. Baker as calf in!!!! 
Mr. Spater. What do you call Mr. Baker ſor? 
Serj, Gould To give an Account of the Indict - : 
ment, for we have a true Copy ſtom the Record. Sir j, 
— Tho. N 5 We n of — for 2 — — 
8 man at th are q little ſurpriz d to — 
op) of ** 1 what the Defence: 
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a the King's Council are going about: We do 
not find; that any Notice was given him, that 
: there would be any Proceeding againſt him, dy ex- 

* amining; Witneſſes; or that it would be etpected, 

he ſhould pagducs Witneſſes; eſpecially, there be- 

| ag os way for him to compel them rocome here. 
ir B. Shower. Mr; Speaker, We are ready. to 

| oor ſome Conſiderations againſt the Bill, xo 


* 


CES 


the Matter of Fact, and to anſwer: 125 
— at the Bar, we are not ready. The 
time we had Notice Sir Jom Fepwick ſhould at- 

tend, or be brought to the Bar, was laſt Night, at 

Nine or Ten a Clock. Indeed, the Order ſaid, the 
King's Council ſhould produce Evidence for the 
* King this Day; but it was not order'd that thers 
ſhould be Evidence produc'd for die Joly Fenwicks 

2. at that time, that he ſhould perſonally pre: 


Serj. Gould. The Order ſaid, That the King's 
Council ſbould produce the King's Evidence: 
What Reaſon was there for-that Evidence, miles 
Sit Jahn was woc himſelf to anſwer it. 
Sir B. Shower, | they think fit to prove the Sugr 
Seſtions in the Bill, That there was an Indie 
ment, That there were Witneſſes ſworn, and onę 
wi wn; and the Promiſes of making a 
5 and his provericating in the Matter; we 
do not 9 yok. oppoſe © it, and we Are: ready; to make our 


him 7 — prove 


"= by living Eres 


er muſt rauhen, before you 
peak. of the Houſe. 

— oh Sir Jobn, and the Council on both Sides, 
withdrew; and after ſeveral long Debares,- this 
{tion Was put. 
ohn Fenwick he allem d further Time 
382 7 . in we Deſerts, frail s 

249. e of. High: Treaſon - that nam 
— that 85 Which paſs d in the Affirmative. 


the Council that manage the Evidence 4500 


Wo 8 , be allow'd to produce. Windles 


eſtions it contains: But to make a Defence 


erbse oyyy Seesen cc. wo 


Defence as to that. But if. they attem , dat to PROF 


another Que jon was put, Viz. - Bed 


ä 


| ſhould give in a Liſt of his Witneſſes, an 


FFC 
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u 
That Witneſſes ought to be examin'd, to prove. 


the Allegations of the Bill, and to prove him Guil- 
ty of the High Treaſon whereof he ſtood Indicted. 


the Houſe had given him till Monday next, to 
make his Defence: And directed him, that he 
d he might 

have the Speaker's Warrant for their appearance. 
Sir John Fenwick being withdrawn, it was re- 
ſolv'd, That the Bill for Attainting Sir John Fen- 


next. 
Monday, 16 Nov. Mr. _ deſired the Di- 
rections of the Houſe, Whether a certain Mem- 
ber, who was order'd to produce a Letter, in Evi- 
dence againſt Sir John Fenwick, ſhould do it while 
he was at the Bar, or after he was withdrawn ? 
And it was the Opinion of the Houſe, that not on- 
ly the Letter, but the Evidence, that Mr. 
who was the Member meant) ſhould give, ſhoul 
in the preſenee of Sir John Fenwick. 
Then Sir John Fenwick, and the Council, and 
Sollicitors on both Sides, were called in; and Mr. 
Speaker acquainted the Council for the Bill, that 
ey might give Evidence, not only of the Allega- 
tions in the Bill, but alſo to prove Sir John Guilty 


* 


of High Trea ſon. 


Nr. Serjeant Gould open'd the Indictment, and 
the Nature of the Evidence they were about to 
give; as well of the Suggeſtions in the Bill, as of 


the Charge of High Treaſon; as he had done the 


Friday before. And Mr. Serjeant Lovel ſaid, The 
Method they ſhould proceed in, would be, Fint, 
To prove the Allegations in the Bill, That Sir 


157 


But becauſe his Council ſaid they were unprepar'd, 


wick, ſhould be Read a ſecond time, on Aonday 


Page 230. 
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John Fenwick ſtood Indicted for theſe Treaſons, at 


the Seſſions at the Old Bailey, the 28th of May, 
upon the Oaths of Porter and Goodman. Secondly, 
That ſeveral who had been concern'd with him in 


this Conſpiracy, had been Try d and Attainted ; and 


Vol. IV. Fart l. Bb then 
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then they ſhould call Witneſſes to prove him Guit- 
ty of the Treaſon. | 
The ad- Then the Indictment againſt le Jobs Fenwick, 
ment againſt was deliver'd in, and read. And Captain Porter 
Sir Jobs read. was call'd in, and 1 to acquaint the Houſe, 
what he knew of the 
Fenwic 4 Was char gd. a 
Porter pro- Capt. Porter depos d, That about the middle of 
duc's to prove May, was Twelve Month, there were two Con- 
the Facts laid, ſultations, for contriving the beſt Means to bring 
in King James. That the firſt was at the King's 
Head in Leadenhallſtreet, where wete preſent, t 
Lord 22 Lord Montgomery, Sir John Fen- 
week, Sir John Friend, Sir William Parkins, Mr. 
Charnock, Mr. Cook, and himſelf; and that Good- 
aan came in after Dinner. That there it was pro- 
pou'd, that fince King William was gone beyond 
and had left but few Forces here, Mr. Char- 
weck, ſhould go into Fance, and deſire the late 
King James, to borrow Ten Thouſand Men of the 
French King, Eight Thouſand Foot, One Thou- 
fand Horſe, and One Thouſand Dragoons; and 
that at their Landing, would meet them with 
. Thouſand Horſe. That Capt. Charnock de- 
'd another Meeting, to know if they continued 
in their Reſolution: And accordingly, they met 
at Mrs. Afountjoy' St. James's, a ten Days 
after they met at the King's Head, and there they 
agreed to the ſame thing. And that Sir John Fen- 
Page 252. ck was at both Meetings, and conſented to Mr, 
þ Sir Jobr's 's going over to procure Forces. , 
Council, op- Capt. Porter further depos d, That he was ex- 
Porter's amin d by the Grand Jury, when the Bill was pre- 
ing exa- ſented againſt Sir Jom Fenwick; and that he gave 
— — the ſame A wy or the Houſe, ; 
Ser). Go mee ask him, concerning 
bes with kim CY 5 tam ring with him. hs 
about his Ful. Sir Ibo. Powis. Give us leave to interpoſe in this 
dence; for Matter: Wherea Law is to be made ſubſequent to 
that what the Faſt, to Condemn a Man to Death, I hope you 
the Wife ſays Will expect Legal Evidence at leaſt. And I take it, 
or dom, can that the Evidence ought to be much ſtronger, than 
be no Bi-. when a Man is Try'd by a Law in being. Indeed, 
dence againit It yas faidin the Cale of my Lord Strafford, that 
her Husband. where 


reaſon, wherewith Sir John 


* „ / ðͤ ³⁰˙¹ Af. oV ̃²⁰ :ö _ 
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where the Houſe proceeds in a Legiſlative Way, 
there needed no Evidence at all; but I hope you wi 


be of another Opinion. Now they were goin 
about to ſhew, that my Lady Fenwick, the Wife 


of the Gentleman at the Bar, has uſed ſome means 


to take off Goodmar's Evidence; but what a Man's 
Wife ſays, can neither be made uſe of, againſt 
him, or for him, in any Court whatever. 

Sir Bar. Shower. The King's Serjeant being or- 
der'd to produce the Evidence againſt the Priſo- 
ner, made me hope, you would give us leave to 
object to what was not Evidence. The Actions of 
the Wife, were never produc'd in Evidence againſt 
her Husband, unleſs in the Caſe of my Lord Aud- 
ley; and that hath been held to be contrary to Law, 
by the Opinions ever ſince. And though you have 
declar'd, they ſhould produce Evidence of the Al- 
legations in the Bill, and the Treaſons in the In- 
dictmeat, I can't find any Order that they ſhould 


And for thaz; 


there was no 


produce Evidence concerning the e of Suggeſtion in 
e 


a Witneſs ; and 'tis not alledged in 


ill, that the Bill, of 


Goodman was withdrawn by Sir Johm Fexwiek's pri- 7orter's being 


vity: And as to Porter's. being tampered with, 


there is no ſuch Snggeſtion in the Bill. 


Serj. Gould, The Uſe we make of it, is onl 
preparitory, to let us in, to tell you what Good- 
man hath (worn. And we ſhall afterwards pro- 


tamper'd with 


by Sir 7obn, 


duce an Indictment, where, upon his Oath, and 


the ſame Evidence we offer here, another of the 
Con 4 have been Convicted. And therefore 
we offer it, Whether we ſhall not be admitted to 


prove this tampering ? 


Serj. Lovel. We take this to be part of the ſame 
Conſpiracy, we charge the Priſoner at the Barwith, 


to prevent his coming to condign Puniſhment. 


And therefore we pray, that let the Proceedings 
of other Courts be what they will, that you will 
hear the whole Matter in this Caſe, Whether the 
Evidence be Poſitive or Circumſtantial? 

Sir Tho. Powis. Tis true, Circumſtantial Evi- 
dence is often made uſe of; but we fay, what my 
Lady Fenwick has ſaid or done, is not ſo much as 
Circumſtantial Evidence; becauſe it is no Eyidence 
at all, to be offer d r her Husband. 

b 2 Serj. 
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Serj. Lovel. By the Order of the Honſe, We 


are to {peak to the Matters contained in the Bill: 


And one Matter is, His delaying his Tryal, by the 
Practices mentioned in the Bill, till Goodman was 
withdrawn. But ſay they, What my Lady Fen- 
wick did, is no Evidence againſt him. When the 
Dealings with Captain Porter are laid before the 


— and it is ſhewn, that immediately after- 


went away; I hope this is as mach Evi- 
dence as the Caſe will bear. 
Then Sir John, and the Council, were order'd to 
withdraw. 5 | l 
It was urg d by thoſe, who were for admittin 
the Evidence of my Lady Fenwick's tampering wit 


the Witneſſes, That if the Houſe were tied up to 


all the Forms and Niceties obſerv'd by inferiour 
Courts, to what End was the Priſoner brought 
here? For if thoſe Courts could have Convicted 
him, there was no occaſion for this Bill. And that 
it was one Thing, where a Man was to be Try'd' 


before Judges. A Jury might be ſo ſwayed and poſ- 
ſeſſed by doch Evidence, that it might not be fit 
ſor them to hear it: But in the Court of Chancery, 
ſuch Evidence was admitted every Day. And the 
Reaſon was, That it was ſooner diſpatch'd by hear - 
ing « > than not. That upon this Tryal, they were 
to in 


rm- themſelves, by the beſt Methods they 


could: And, That if it appear'd Sir fFobn Fenwick 


ſent his Lady to ſollicit for him, it onght to have 


fome Weight with them. - PR 
It was faid on the other Side, That though the 
Houſe was not tied up to the Forms of inferiour 


were tied to that which was the 


of them, viz. Right Reaſon, and Good 
Senſe; and to the common Rules of Equity. And 
the Queſtion was, Whether the Houſe would per- 
mit a Perſon to ſuffer, by the Acts of another? 


That the Council for the Bill, had not ſo much as 


open d, that Sir John was inſtrumental in convey- 
ing away of Goodman : And that if my Lady Fen- 
wick were guilty in this Matter, it would only af- 
ſect Sir John by way of Inference. 


= 


by a Jury, and another, when he was to be Try'd 


S 0 "Ie , 


2 
* 
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* 


-- 


roduc'd, and read, After hic 
* 1 Bb 3 ag” if 


/ 
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Then the Queſtion being put, That Capt. Porter Page 254. 


be examin d to the attempt of taking off his Tefti- 
mony, as to the late Conſpiracy. It was carried in 
the Affirmative. 


Then Sir John Fenwick, and the Council, and Page 255- 


Capt. Porter, were broughtin; and Mr. — —— ſhould 


d be examin'd, 
As 
Friend 

-wards if it were material. And then directed — 


told Sir Johns Council, That the Houſe had agre 
that all the Evidence relating to this Matter, ſhoul 
be laid before them; and they could judge after- 


icd, that 


to Sir Job's 


Capt. Porter to give the Houſe an Account, what him. 


| Attempts had been made upon him, to take off his 


Teſtimony. 


Capt. Porter. I had two Meetings with Clancy, 


and he propoſed to give me Three Hundred Gui- 
- neas, and bear my Charges to France; and fend 


me 2 Bill of Three Hundred more: And that I 


ſhould have Three Hundred Pound a Year.. And 


he ſaid, one Fenwick, defir'd him to make 
this Propoſal to me. met him ſeven or 
eight times about this Matter; and he told me, 
my Lady Fenwick, and my Lady Montgomery, 
mould meet me, and confirm every thing. And 


the Day before | was to go, I met my Lady Fen- 


wick; and ſhe faid, what Clancy had propos d, 
ſhould certainly be made good. And I receiv'd 
Three Hundred Guineas of Clancy; and he pro- 


mis'd me a Bill of Three Hundred more, that was 


depoſited in his Hands, by Fenwick, to be 
ge = me into France. And he brought me a 


Letter, which, he ſaid, was writ by Sir John Fen- 


wick, to King James, on my behalf: And I read 
it, and it wasdeliver'd to one Capt. Donelagh, who 
was to go with me. In the Letter, he deſired His 
Majeſty, that ſince my going away was to ſave my 
Lord Aylesbury, Montgomery, Cc. he would pleaſe 
to pardon what I had done. It was not ſubſcrib d 
by Sir John; but, they faid, King James would 
know who it came from. They ſaid, the Boat was 
provided, and | was to go the next Day: But they 

were taken ap preſently after. | 
Then the Record of Gay, Conviction was 
h, Thomas Roe was 


Page 956- 
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pr as a Witneſs, to prove what Endeavours 
— been us d with him, to diſcredit Goodmarn's Te- 
| IMONY., . 
Pre examin'd, Mr. Roe He had occaſion to apply him- 
as © his be- ſelf to Mr. Dighton, in September laſt, about Bu- 
ang — ſineſs: And Dighton told the Deponent, it was in 
2 — his power to do Sir John Fenwick Service, for that 
7 — — — he was acquainted with Goodman. And that if the 
Deponent could diſcredit Goodman's Teftimony, he 
ſhould have 100 J. a Year, ſettled upon him for 
Life. And ask'd him 8 If he never 
heard Goodman talk of his poiſoning the Duke of 
Norfolk, and robbing on the High-way, and of his 
being concera'd with Clippers. That as ſoon as 
Diginon had made his Propoſal, the Deponent 
told Goodman of it; and Goodman advis'd him to 
get aothing under Dighton's Hand. That he af- 
ter 
verations, that what he had ſaid, ſhould be per- 
forin'd, And that Goodman told this De- 
ponent, that Sir John Fenwick's Siſter had been 
with him, and made ſome Propoſals to him. 
Then the Council for the Bill deſfir'd, that Good- 
man's Examination, taken by Mr. Fernon, and un- 
der Mr. Fernox's Hand, might be read. 
Sir Jobn's Sir Thomas Powis ſaid, He hoped they would 
Council op- not admit an Examination to be read againſt Sir 
poſe the read- Johm Fenwick, to which he was neither Party nor 
ing of Good- privy; and he had no opportunity of croſs-exami- 
man's — ning the Party, That in a Caſe of Five Shillin 
by de: Fireca the Depoſition or Examination of a Perſon, — 
as illegal Evi- not be made uſe of as Evidence: And if it were 
— ant — 1 where — — was — 7 yan in 
e loweſt Degree; uppos d it w not be 
mine here, fe epoſition of 
ir Bar. 5 | t the Depoſition o 
a Perſon beyond Sea, could not be read — the 
Party, againſt whom it was to be read, had been 
privy to the Examination : And might have croſs- 
examined kim, or examined to his Credit. But 
in Criminal Caſes, jt was never admitted. That 


even in an Appeal of Murder, where there is an 


Examination of Witneſſes taken before the Co- 
roner, for the ſame Fact; yet thoſe CAO 
B e144. }1 can' 


met Mr. Dighton, who made great Aſſe - 
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can't be read becauſe it is another Suit: That it is 
only an Information before a private Juſtice, and 
if Goodman had died it could not have been given 
in Evidence: Or, if be had been ſick or with- 
drawn, without the Priſoner's Privity, it could 
not have been read in another Court, | 
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Page 237. 


— —— admitted, That where 2 Witneſs Admitted 
could be produc d in a Court of Law, bis Exami- that yu. 3 
nation ſhould not be read 1. here he was pro- Witneſs cou'd 


ved to be withdrawn: T 


t it was every Days be-produc'd, 


Practice to read Depofitions where the Witneſſes his Examina- 


were dead, and it appeared here a Witneſs was with- 
drawn, and there had been tampering 
ther; from whence it might be preſum'd, he was 
tampet'd with too: And their Reaſon of comin 
into Parliament was, to find a Remedy againſt 
this Practice, 

Mr. Serj. Lovel ſaid, That even in Capital 
where it appear d to the Court that a Witneſs 
been withdrawn, who had given I 
againſt a Priſoner by the Priſoner's Practice, his 
Information had been admitted to be read; which 
he fid was this Caſe: But however, the Houſe 


were not tied up by ordinary Rules, 


tiononght aot 
with ano- to be read, 


Sir Tha, Powis obſerv'd, Mr. Recorder had not | 


quoted One Authority for his Opinion. 

Mr. Recorder however inſiſted, That it was 
Law; but added, They did not offer this Evi- 
dence alone as conci bat to corroborate Capt. 
Porters Teſtimony , who had given his Evidence 
Viva Voce: And the Council on either fide, inſiſt- 
Ing on. their ſeveral Opinions to be Law, they 
were order'd to withdraw.” 

Mr. Manly faid, he never heard any of the Long 
Robe aſſert before, That an Examination before a 
1 Peace, could be read againſt a Man for 


To this Mr. Sloan anſwered, That my Lord 
Chief Juſtice Zales, in his Pleas of the Crown, 
under the Head of Evidence ſays, ſach Examinati- 


ons may be given in Evidence, where the Party 


Ve Richard Temple aid, Such Depoſ 

Sir Rich en tions were 

neyer given ja Evidence, even jn the worſt of 
| Bb 4 Times; 


Page 238. 
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Times; and that at the Tryal of my Lord Mor- 
dant, when they had laid aſide Juries, it would 
not be admitted : And we are tied by the Rules 
of Law, or we are tied by nothing. 

Sir The. Littleton. | ſhall not reckon my ſelf 
ſo tied up to the Rules of Law, but that I may 
hear all the Evidence that ſhall be offered : Here 
are Two Witneſſes who were examined by the 

ury that found the Bill, if we can't have thoſe 
wo, let us have as much as we can. 

Mr. Boſcowen. I have ſeen a Juſtice of Peace 
*. to Depoſitions he hath taken, and 1 
take it to be ordinarily done. 

Mr. Harcourt. If you were to pick all the Ab- 
fardities out of the Tryals of the laſt Reign, you 
could not pick out more than has been endeavour'd 
by the King's Council to be put upon you this Day: 
Bur if theſe Depoſitions are Evidence if the Party 
be abſent, there was no need of applying in this 
extraordinary Way. 1 

Sir Edw. 
Judgments of Attainder have been reverſed for no 
other Reaſon, but becauſe the Parliament have 
not proceed by the Rules of Law: Now, if you 


are not bound by the Rules of inferiour Courts, : 
yet you muſt by the Rules and Practice of Parlia» 


ments: And I would fain know, Whether this 
Houſe ever admitted an Affidavit for Evidence? 
For then you make this which is a ſuperiour Court 
— without the Aſſiſtance of an inferiour 
re, 4 

Mr. James Montague. It has been ſaid, that if 
it be Evidence, the Courts below might have pro- 
ceeded upon it; but that I take to be no Objection, 
becauſe, though it might be admitted as Evidence, 
yet the Law, in this Caſe, requires Two Wit- 
neſſes. And in Caſes of Felony, where the Law 


does not require Two Witneſſes, I have ſeen it al- 


low'd ſeveral times: A learned Gentleman tells 
you, my Lord Chief Juſtice Xales's Opinion is 

z and that is grounded upon an Act of Parlia- 
ment: And if that requires Depoſitions to be ta- 
ken, and to be Evidence why Criminals, we 
ought to take Notice of it. 2 

: f r. 


Seymour. Bills of Attainder, and 
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Mr. Harley. If an Act of Parliament could be 
produc'd for this, the Debate were at an End: 
But if there be an Act poſitive in Fact againſt it, 
then I hope you will not receive it; as to what 
my Lord Chief Juftice Hale ſays, that only re- 
lates to Caſes of Felony. He ſays that Informati- 


ons might be taken of the Perſon himſelf (though 


not by the Common Law, but) by particular Acts 
of Parliament, and Depoſitions were to be ad- 
mitted, (but the Party was to be by ;) but if you 
will take Notice of a Statute, you muſt take No- 
tice of a Statute that is in Point: I think 'tis of the 
greateſt Conſequence to admit Affidavits. 

Sir Rob. Richard. Every Parliament Man can 
remember, you have made an Act that there ſhall 
be Two Witneſſes in Caſes of Treaſon; but you 
then provided that the Proceedings of this Houſe 
ſhould not be tied up by it : And I am not for re- 
ſuſing any Evidence in this Caſe, be it never fo 


ſmall. 
Att. Gen. The Council for Sir John Fenwick 


are very much miſtaken when they ſay, That an ,, 
Examination in Writing was never read ina Court © 
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Page 260: 


Page 261. 
r. Attorney's 


pinion that 


of Juſtice: A good Authority has been cited for it, an Examina- 
and every one knows that ſuch Examinations be- tion before a 
fore a Juſtice are read, the Practice is ſo; and Juſtice, may 
this Information of Goodman might have been ad- be read, whery 
mitted for Proof in the Courts at Weftminfter; the Witneſs 
but then, unleſs another Witneſs had been produ- t be had, 


ced, beſides Porter, he muſt have been acquitted. 

Sir Charles * mw If you are not tied up 
to the Forms of inferiour Courts in Law or Equi- 
ty, you are bound by your own Conſtitutions z 
and the reading of Affidavits has ever been oppo- 
ſed in this Houſe: Was ever an Affidavit read in 
caſe of an Impeachment, and this is much of the 
ſame Nature. | 

Sir Joſ. Williamſon. All the Caſes that are 
brought are from inferiour Courts, and the laſt 


from the Uſage in leſs conſiderable Caſes; but a 


Bill of Attainder is an extraordinary thing, and 
ought never to be us'd but upon extraordinary Oc- 
caſions: And the Queſtion here is but as to the 


Forms of Proceedings, but the Law has n 


—. 
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Page 262. the Parliament with a greater Power than now 
y are about to execute. They may declare 
that to be a Crime that was no Crime before it 
was committed, and ſurely they may determine 
what they will admit as Evidence. | 
Mr. Chancel. of the Exchequer. There is lodged 
in the Legiſlature a Power to judge thoſe Crimes 
that are ſhelter'd from the Law; and 1 believe 
there never was an Attainder that went upon a 
more ——— this: The Priſoner was 
not only in a Plot to bring in a Foreign Power, but 
has given in a falſe and ſcandelous Information, 
to breed a Diſtruſt and Jealouſy between the King 
and his People; and he hath dallied and gain'd fo 
much Time as he hath had an Opportunity to cor- 
rupt one of the Witneſſes, and therefore it would 
be hard if no Law ſhould reach him, | : 
Mr. Brotherton. It hath not been ſo much as 
proved before whom this Information, or Afﬀida- 
vit was made, and yet it is ofer'd to be read : And 


CUE nA a 


tis faid this Houſe are not bound by the Rules of nm 
other Courts, but for that Reaſon they onght to S5 
give ſuch Rules as other Courts ſhoald immitate. Ti 
Sir Godfrey Copley. I know that the Court of Si 
Parliament takes no Preſident from Weſt minfter-+ ce 
Hal, nor am I afraid of any Preſident they ſnould a 
give to Weſt minſter- Hall; but I am afraid of giving al 
a Preſident to future Partiaments: Suppoſe the P 
Information that Sir John Fenwick has deliver'd in et 

ſhould be produc'd as Evidence againſt any of thoſe 
| honourable Perſons that are charg'd in it, and mM 
ſome Raſcals in fature Reigns ſhould come in Mi 
againſt them, and this Paper ſhould be brought F 
to ſupply the Room of another Witneſs, Of What 1 
822 N forme: 7 
26 | nt eſtion was put, the In ce 
b tien of Cardell Goodman, Ks upou Qath the 24th ar 
F April, 1696, be read. e | / EC 
ne 
Ays 218. Noes 145, . | 9 
Then Sir Jobn Fenwick and the Council were H 
„ e Ex. Calld in, and the Speaker told them, That the rl 
amination Houſe thought fit that the Information of Cardeil M 
—_— rr Ang the faformpation wag 70 
5 ready | 
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read, purporting, That there had been a Deſign to 


make an Inſurrection, and ſeize on the Perſon of K. 


William, for Two Years laſt paſt ; and that they 
had applyed themſelves to King James for a Com- 
miſſion to juſtify their Proceedings, but he had 
refus'd to countenance it, and was angry they had 
made uſe of his Name in it: Then Goodman pro- 
Feeds to give an Account of the Conſult at the 
King's: Head, where it was reſolved, to ſend Char- 


noc to France to procure' a Body of French 


Troops, agreeable to Porter's Depolition Five 
Foce. 1 added, that to facilitate an Invaſion, Page 264, 
Sir Jon Fenwick uſed to ſend over a Liſt of the 
Forces here, and how they were quarter'd, from 
time to time; and that after Colonel Parker had 
2 out of the Tower, this Informant 
Ask 'd Sir John Fenwick, how much Money was 
chang to procure his Eſcape; and Sir John told 
him 309 J. and. that it was agteed, if Collonel 
Farker did not bring timely Orders, this Infor- Page 255; 
mant and Porter ſhould receive their Orders from 
Sir John Fenwick, as to what Forces they ſhauld 
Taiſe. That as to keeping the Horſes together, 
Sir John ſaid it was dangerons, and they would 
certainly be ſeiz'd ; but the beſt Way was to have 
a Liſt of what Horſes were in the Stables in and 
about Zondan; and that this Informant and Capt. 
Parter accordingly, ſent People to take an Ac- 
count of the Stables. | | 
Mr. Serj. Gould call'd ſome of the Grand Jury, 
to give an Account what Evidence Goodman gave 


to induce them to find the Bill againſt Sir Jobs 


Fenwick. 
This Sir John's Council oppos'd and ſaid, That Sir 7obn's 
it was part of a Grand Juryman's Oath, to con- Council op- 


ceal the Evidence that was offer d them; and that poſe the cal- 


© Ris, © 


an Indictment itſelf was but an Accyfation, and ling à Grand 
could not be given in Evidence againſt any Man; Juryman to 
nor could they at a Tryal make uſe of any thing — 
that was Sworn before the Grand Jary : But the Eidence 
Houſe notwithſtanding directed the Council ſor n . 
the Bill to proceed to examine them. And Mr. to induce 
(vent 4 That / Two of ne . them to find 
y, depos' R Gooaman ga Me Ki the Bill a- 
RN hdr” 1 
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dence to them as to the Conſult at the King's- 


Head, and Sir John Fenwick and the reſt of them 


agreeing to ſend Charnock to France, to procure 
Forces, as Porter had done here: And as was con- 
tained in Goodman's Information. | 
Page 266. Then Mr. Serj. Gould deſir'd that the Record of 
Cook's Conviftion (at whoſe Tryal the Priſoner 
at the Bar was mentioned to be concerned with 
him) might be read. f 


Sir Jeb Sir Tho. Powis ſaid, he underſtood they were 


Council op- going to give in Evidence againſt Sir John Fen- 
poſe the rea- pick what had been Sworn againſt far. Cook, 
| — — — which would not be admitted in the Courts below, 
er 05 for then the Tryal of One Conſpirator would be 
the Tryal of all the reſt ; and he hop'd it would 

not be allow'd of here. a he 


ne Sir Bar. Shower added, That though Cook ani 


| at the Tryal Sir John had been in the ſame Inditment, and 
of one, no had been try'd ſeverally, ; what had been Sworn 
Evidence a- at the Tryal of one, would not have been allow- 
gainſt ano- ed as Evidence againſt the other. * n 
cher. Mr. Serj. Gould anſwer'd, That theſe Gentle- 
| men made their Obje&ions as if they were in the 
inferiour Courts; but the Houſe here were Judges 

of the Method of coming at the Truth, and that 

a Witneſs having been withdrawn by Artifice, 

they came before the Houſe to ſupply that Deſect. 

The Council, &c. were orders to withdraw. 

Sir. Rich. Temple. They ſay this has never been 

done in inferiour Courts, and I am ſure it has 

never yet been admitted here : That what was gi- 

ven in Evidence at theTryal of one,ſhould be given 

in Evidence againſt another Perſon who-was not 
AE — had no Opportunity of defending himſelf 

inſt it. | 
"Col. Granvill. Are we to read all the Tryals 
that are upon this Plot? e 

Sir Tho. Littleton, Why did you admit the 

Evidence of what he {aid to the Grand Jury? This 

is but the Evidence of what he ſaid to a Petit 


Jury: If nothing but exact Proof was to be ad- 


mitted, this Bill would not have been brought in; 
bar this is to make as good Proof as the Nature of 


Mr, | 
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Mr. Harly. If you had at firſt determin 
that you would not expect ſuch Proof as is neceſ- 
ſary at Law, you might very much have ſhortned 
this Buſineſs. 

Mr. How. We are here to attaint a Man, but 
we muſt not talk of Proof: Iam ſure if you do not 
find it with Proof, it muſt be againſt Proof; for 
I have heard that at Cook's Tryal, Two or Three 
ſwore that Goodman was not at the King's-Head 
when he ſwore he was. | | | 

It never was attempted before, to give a Record Page 267; 
in Evidence againſt a Man who was no Party to 
the Record. 

Sir Will. Williams. I ſuppoſe no Gentleman of 
our Profeſſion will ſay, that this hath been offer d 
in any Court of Law: And, How many Judg- 
ments in the late Reign have been reverſed, be- 
cauſe they receiv'd that for Evidence which was 


not Evidence at Law? Your Bill of Right takes 


Notice of it. | 
Sol. Gen. As to what they ſay, that Sir — 


Fenwick was no Party to the Record, and 


fore it can be no Evidence againſt him: Suppoſe 
Goodman had Sworn Sir John Fenwick: was not at 
the King . Head, Might not Sir John have pro- 
duc'd a Witneſs to prove what he had Sworn $ | Ss + 

| Mr. Price. It is one thing when you produce a But a Priſo- 
Record to convict or attaint a Perſon, and another der may make 
when it is to prove a Man perjured; or to invali- uſe of hat 

date his Teſtimony : For when Evidence is brought Sworn at 


againſt a Priſoner, he has no way to leſſen it but _ Thy: 


by what is collateral: And if the Witneſs have fence at his 


given a contrary Evidence at another Tryal, or owa. 
the Party was acquitted, then the Record may 
be made uſe of againſt that Witneſs; but it may 
not be made uſe of to convict, or attaint a Perſon. 
Att. Gen. I agree that the Conviction of Cook, Page 268. 
nor any Evidence upon his Conviction can be Evi- 
dence againſt Sir John Fenwick - But tis one of the 
Allegations of the Bill, that ſeveral of theſe Gen- 
tlemen were preſent at this Conſult (of which 
— — Fenwick is accus d) and I ſuppoſe they 


produce it to make good this Allegation, and fo [ 
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think it may be properly us'd ; but I don't think it 
roper to examine what Goodman ſwore at Cook's 


ryal. 9 *. 

Sir Charles Muſgrave, The Council never ſaid 
that Cook was not attainted; I have not heard any 
Man doubt of it: Then if it be no Controverſy 
between the Council, To what End was it brought 


| Refolv'd chat hither ? 


the Record 


The Queſtion was put, That the Record of thi 


of c Con- Convittion of Peter Cook ſhall be read. 


victian be 
rad. 


Ays 181. Noes 110. | 
The Council, &c. were call'd in again and 
acquainted, by Mr. Speaker, that the Record 
ſhould be read, not as Evidence againſt Sir John 
Fenwick, bat to prove the Allegations in the Bill, 


that was attainted. 


Cool 2 ſhall not call Witneſſes to prove what was Sworn 


ry 
Page 269. 


Mr. Serj. Gould then defir'd that they might 
ſhow that Goodman's Evidence prevail'd to con- 


heard it before, we would not have troubled you 
to have withdrawn; for it was proper to make 
out the Allegations in the Bill, that Cook was con- 
victed; but we apprehend they can carry it no 
farther than what they have apply'd it to: They 


at the Tryal of Cook, where Sir John Fenwick, or 
any for him were not preſent to obſerve, or croſs 
examine, or offer any thing to their Credit; 


which poſſibly he might be furniſh'd with, though 


Cook was not: I hope this will be no more allow'd 
of here than in another Place. | | 
Serj. Level. We call theſe Witneſſes only to 


that what Goodman did inform by that Pa- 


per, he did ſware before a Jury. 
Then they were order d to withdraw. 
Mr. Manly. I did not believe they would have 


infiſted on it, for there was a Gentleman whom 


I thought, in the laſt Debate, had fatisfied every 
body that this ought not to be done; but they 
tell us, We are not to be guided by the Rules in 
Weftminfter-Hall, but by the Rules of Juſtice: I 
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am ſure we ought not to ſeek a Way to the King's 


Favour by Voting againſt a Criminal for High 


Treaſon. 

Mr. S$/oan. Here is a Witneſs withdrawn by 
Sir Jahn Fenwick's Friends; if they will produce 
him this ſhall be no Evidence againſt him: And 
the Queſtion is, What this Witneſs did ſay when 
he was here? 'Tis not concluſive; but 'tis materi- 
al for you to hear what he did ſay when he was up- 
on his Oath. 

Sir Charles Muſgrave. For any Man to pretend 
to repeat exactly what was ſaid at another Tryal, 
to me, is wonderful; and the leaſt Variation may 
alter the Nature of the Thing : Beſides, To what 
Purpoſe is it done, if it be not to the Prejudice of 
Sir Joby Fenwick ? And by the ſame Rule, you may 
hear the Evidence that has been given at all the 
Tryals theſe Three Quarters of a Year, 

Mr. Sloan. It is every Days Practice, between 


Party and Party, go hear what a Witneſs has ſaid 
t 


at another Tryal between the ſame Parties, if the 
Witneſs be dead. 
Sir Tho. Littleton. You have heard what he 
ſwore before the Grand Jury already, and, What 
reater Objection is there againſt hearing what he 
Fd in another Caſe? 
Mr. Gery. It is true, one Man is often allow'd 
to give Evidence, of what another ſwore, in the 


Courts below, but he muſt ſwear Truth at his Pe- 


ril, for there he may be proſecuted if he does not; 
but if he does not ſay true here, and takes away 
this Man's Life by what he ſays, What Remedy is 


there againſt him here? 

Mr. Smith. Truly, were there not a Place 
where the Witneſſes are to be Sworn, ind more 
particularly examined, I know not whetherl ſhould 
give Conſent to the paſſing this Bill through your 
Houſe, for the Witneſſes againſt the Priſoner are 
not Sworn ; ſo that we can only give our Opinion 
upon the Probability of the matter. And ſince 
there are Witneſſes like to be offer'd here againſt 
Good man's Teſtimony, it is not reaſonable to hear 
what Goodman ſaid for himſelf. 


Sir 
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Sir Godfrey 8 I can't but take Notice of 
what has been ſaid in this Debate, That we had 
done as much as this comes to already: This 
makes me ſtill more apprehenſſve, and to take care 
what we do now, fince what this Houſe does has 
ſo quick an Operation, and we are citing Preſi- 
dents of this very Day already; and make one 
thing a Handle to draw on another, 

Sir H. Dutton Colt. There muſt be Two Wit: 
neſſes to the ſame Treaſon, by the laſt Act; and 
there were no other poſitive Witneſſes againſt 
Cook but Goodman and Porter, ſo that it is plain he 


was convicted upon the Evidence of Goodman; 


and, What need any Perſon remember the Parti- 

culars that paſs'd at that Tryal ? 
Reſolv'd that Then the Queſtion was put, That the Council 
Wirneſles againſt Sir John Fenwick be allow'd to examine 
might be ex- }zeneſſes, as to what Goodman ſwore at the Tryal 
what Good- 7 
man {aid at 


Ays 180. Noes. 102. 


= ® Then, it being late, the Queſtion was put, That 


they ſhoulg adjourn, but it paſs d in the Negative; 
and about Forty, who were againſt the Bill, went 
away together. hd AS: 


The Council &c. being call'd again, Mr. Speaker 


told them they might examin ' Witneſſes, as to 
what Goodman {wore at Cook's Tryal, © 
Then Mr. Collins _ - Cook's Jury) was 

Ca 


Hie 'faid, that Goodman depos'd at that Tryal, 
That he enquir'd for Capt. Porter at the King's- 
Head, and that Capt. Porter introduc'd him into 
the Company of Sir 7 Fenwick and the reſt, 
Who agreed to the ſending Charneck into France. 

Mr. Cmper, another of the Petit Jury, was 


call'd. 


He faid Goodman depos'd at that Tryal, That he 


met Sir John Fenwick, &c. at the King's Head, 
and they conſulted-concerning ſending Charnock to 
France, to encourage the bringing over Forces. 


. AnotherWitneſs depos d to the ſame Purpoſe. ' 


Mr. Speaker. Can you ſay what Exception was 
taken to Goodman's Credit, and how it was an- 


ſwered ? Witneſs. 


Ae ere 
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Witneſs. It was ſaid he had been guilty of ma- 
ny Crimes; but it was anſwer'd, He had his 
Pardon, and was 4 very good Evidence. | , 
Mr. Serj. Gould defir'd a Letter of Sir John 
Fenwick to his Lady might be read, wherein he 
look'd upon himſelf as having no Defence, and de- 
fir'd her to make an Intereſt with ſome of the Ju- 
ry, that they might ſtarve the reſt. | 
Sir John Fenwick's Council oppos'd the reading 
of this Letter, becauſe it could not be prov'd to be 
Sir John's Writing: They ſaid that Collonel S:d- 
ney's Attainder had been reverſed, becauſe that 
Compariſon of Hands was reſolv'd by the Parlia- 
ment, to be no Evidence of a Man's Hand- Wri- Likeneſs of 
ting, (and that they could not pretend to fo much Hands not. -. - 
as that here:) And that in Crosby's Caſe in Weft- vidence af a 
minſter- Hal, the other Day, this Evidence 'was Wenz, Hand 
not allowd; and Crosby was acquitted. — I% 
The Letter being ſhown to Mr. Fowler, Mr. * 
Speaker ask'd him, If he knew that Paper, and 
where he had it? He ſaid, he was at Romney when 
Sir John Fenwick was taken, and one Webber, who 
was taken with Sir John, ſent for him, and defir'd 
him «dp that Letter into the Poſt, and it was 
directed to Mrs. Frances Farrer, at the Counteſs 
of Carliſte's, in Soho-Square : That afterwards, Mr. 
Maſcal of Romney, ſent for the Examinant, and took 
the Letter and open'd it; and when he ſaw what 


Was in it, this Examinant = his Mark upon it, 


and Mr. Maſcal ſent it to the Secretary of State. 
Serj. Lovel. Was Sir John Fenwick in the ſame 


Room when Webber deliver'd it to you? 


Fowler. Yes, but I queſtion whether he ſaw Mr. A Letter of 
Webber deliver it me, for he did it privately, as I Sir 7obr's to 
thought. | 1 his Lady, con- 
Sir Tho. Powis. This Caſe comes ſhort of Col- cerning her 
lonel Sidney's, for the Act recites that the Letter Praaiing 
was found in his Cloſet, and prov'd by Compari- with the Jus 
fon of Hands; and yet this is condemn'd by Act n rnd pn: ; 

of Reverſal, as illegal Evidence: But here is not be ag be. 
much as Proof by Compariſon of Hands, or aufe there 
that it was in the Poſſeſſion of Sir John Fenwick. „as no Proof 

The Council for the Bill, at length, conſulted to of its being 

wave the reading of it; and having concluded their sir 7obn's 
Vol. IV. Part ! Cc Evidence, Writing. 
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Evidence, Sir Joh Fenwick's Council intimated, 
That they had already attended Twelve Hour 
wy and had a great deal to anſwer, as to what ha 
been offer gia Sir John, but that they were 
ſo fatigued, they were in no Condition to go 
rage 273. through with it to Night, and therefore, deſir d 
they might be allow'd 'till the next Morning to 
make their Obſervations: Mr. Speaker demanding 
if they had no Evidence to produce, it was an- 
ſwered, only a Record: Then the Houſe agreed 
they ſhould be allow'd till to morrow Morning 
but reſolv'd they would hear no living Witneſs 
for Sir Joke after this Night; and Mr. Chancellor 
propoſing to take Mr. Dighton, Sir John's Sollici- 
Mor'd to take tor, into Cuſtody, for tampering with the Wit- 
Mr. qv ne as had been mentioned in the Debates; it 
2 8 was ordered that Mr. Dighton ſhould attend next 
Cubtody. Morning: And it being half an Hour after Ten, 
Wen. the Houſe adjourn'd till the next Morning Twelve 
a Clock. =. | 5 
Martis 17 Nov. 1696. Sir John Fenwick, and 
the Council on both ſides were call'd in, and the 
| Speaker intimating to Sir John's Council, that this 
Page 274 was the Time for the Defence, Sir Thomas Powis 
faid, he ſhould inſiſt upon Three Things in behalf 
of his Client, | | 
ir Jobn's 1. The manner of proceeding, and the Method 
his De 2 Obſerve what had been alledg's againſt hi 
upon 2. erve what en alledg'd againft him 
S 
|; 3- What fort of Proofs had been offer'd as 
— Evidence. 


Man's Life and Fortune was ſubject to an Act of 
Parliament, but hop'd he might be permitted to 
offer ſome Reaſons againſt their exerciſing their 
Legiſlative Power in the preſent Caſe : He con- 
ſeſs d, that thoſe Perſons who were impriſon'd laſt 
Seſſions by an AR, ex poft facto, and ſubſequent to 


* Law, were legally committed; and he mentioned 
6. Fg that Caſe as fome Reaſon againſt this, that ſuch 
Laws might not grow too familiar: He obſerv'd, 
that the Perſon to be Sentenc'd by this * = 

4 . ö 


yy 
— 


SSA E 


As to the Firſt, He acknowledged that every 


was 


ers bea. 


— 


2 


EN 
2 
ſh 
= 
T 
Wi 


|; 


k MH nn” P = _- AE. — * Lend 


, Aa . cad hd 


ww © I we 


my 


Mm a 2} bus 


PIng ay 


Sir JOHN FER WACKER. fs. 175 | 
forth-coming, that he had been indicted, and plea- 
ded; and was ready to undergo his Tryal in the, 
ordinary Methods of Juſtice : That the meaneſt 
Subject was entitled to a Tryal by a Jury, which 
was the Honour of our'Governmeat:;.and hop'd 
alide, thou 


that Method would neyer be lay d 


ſometimes it might not have the Effect deſit d 

it: That even the Regicides, who had actually The Regi- 
murder'd the King, and were not fled, were ad. cides admit- 
mitted to this Tryal in the ordinary. Courts of ted to a Try- 
Juſtice, though a Bill of Attainder paſs d againſt | by Jury. 


the reſt: That the Parliament had been ſo far from 


depriving Perſons of their ordinary Tryals, that 
was Enacted in the Reign of Edward VI. that 
Perſons Outlaw'd for Treaſon ſhould be admitted 
to their Tryals, where they return'd within the 


Fear; which they could not be by the Common 


Law. That it would be thought — 


extraordinary that the ſame Parliament that paſs 
an Act 


| uiring Two Witneſſes in High Treaſon, 
ſhould paſs. an AR to put a Man to Death without 


One legal Witneſs, and without allowing him any 


Tryal at all. That other Bills of Attainder, 
were-paſs'd * ſuch: Perſons as fled from Ju- 
ſtice (in which Caſe they might have been Out- 
law'd at Common Law ;) and ſome few had 
paſsd againſt Perſons who were forth coming, but 
they were never mentioned without heavy Cen- 
ſures, and great Complaints againſt them. 
That this Caſe was not like the Dake of Afon- 
mouth's, who, though he was in the Kingdo SS og 


ſtood in Defiance of all Courts of Juſtice; but thi 


Gentleman had pleaded, and ſubmittel.-to'be 
try d. — That indeed Roger Mortimer, in the 
Reign of Edw. III. was attainted, and executed 
without Tryal; but in 28 Edw. III. it was tever- 
ſed; becauſe he was not brought to Judgment a- 
zainſt the Laws of the Land; the like was done in 
the Caſe of Edmund Earl of Arrundel, but in the 
28 Edw. III. there was An Act of Reverſal, de- 
claring he was unduly put to Death; and that the 
Statute, by which he was attainted, was Void, 
Erroneons, and Null; That the Caſe of Thomas 
Earl of Eſex, .32 Hen. VIII. was cenſured by 


296 
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Coke, who alſo takes Notice, that he who thus di- 


ed, had attempted the like againſt another. That 
the Attainder of Thomas Seymour, Admiral of 


England, (who was not executed) was ſeverely 


cenſured by the learned Author of the Hiſtory 4 
the Reformation : And that it appeared by the A 

of Reverſal, of the Attainder of the Earl of Sraf- 
Ford, that that Parliament look'd upon thoſe Pro- 
ceedings as evil and unjuſt, and ordered them to 
be taken off the File, or otherwiſe defac'd and 
oblitterated; that chey might not be yiſible to af- 
ter Ages, or brought into Example to the Preju- 
dice of any Perſon whatſoever. Then Sir 
1 to obſerve the Allegations in the 
Bill, he nid, that not only by the Laws of 
England but of all Nations, the Things to which a 
Perſon was to make his I fence in c ital Caſes, 
muſt be both alledg'd and prov'd againſt him to 


make the Charge compleat; ſuch as requir'd an 
Anſwer: And that this Bill of Attainder did not 
fo mach — or ſay that Sir John Fenwick 
was guilty of the Treaſon whereof he was indict- 
ed ; which occafion'd their not producing Wit- 
neffes to that, and ſeveral other Things the King's 
Council had entered upon, and were quite out of 
the Bill, though the Houſe had permitted them to 
examine Witneſſes to them. t as to the firſt 
_ d inthe Bill, that Sir John Fenwick was 
indicted did admit it, but that was no more 
than an Accuſation, and what might be the Fortune 
a very innocent Man. That the next Thing the 
Bill charg d them with, was ſome unfair Prevari- 
— ne a which means he put off his Tryal, but 
this had not been prov d; and if it had, it did not 
amount to High Treaſon : That the Bill in the 
next Place, recites that Goodman is withdrawn, 


but does not + ra was by the Procurement or Pri- 
0 


vity of Sir John Fenwick, and ſo no Offence of 
his; and in caſe the Witneſs had died, the Houſe 
would not have thought that to have been'a good 
Reaſon for a Bill of Attainder, unleſs Sir John had 
contributed to it. — That from theſe Pre- 
miſes it was Enacted, That Sir John ſhould be 


attainted of High Treaſon, and he ſubmitted to 


it 


SN SS WAoOOn on = 


PU 2 


Pr 


WY TY So Iz VV Ä ²˙—wuͥ ͤ BH M⏑ D ⁰ oh 0». CD Ss 


n nnn 


Sir oN FENWICK. A. 1696. 
it, if upon ſuch dagen Poſterity would 


think it reaſonably Enacted. That as to what 
the other ſide call'd Proofs, he thought it would 
be too much at once to make a Law to condemn a 
Man to Death ſubſequent to the Fact, and to do it 


upon doubtful and uncertain Evidence 3; or rather, Ye L 


upon no Proof at all: And that if Mr. Sr, John's -* 


Poſition, in my Lord Strafford's Caſe, was admit- 


ted, Thet # ſubſequent Lew might be made eo raks, 


away a Man's Life without Evidence, other 
than the private Opinion or * of every par- 
ticular Maker. Ruſhw. 677. then none are 
ſaſe; that it was ſaid we liv'd under an Efſtabliſh- 
ment that every Man did, or might know the 
Law he was to act by; but at this Rate, none but 
Prophets could live amongſt us. Next he odſery'd, 
That the other ſide betaken themſelves to 
what was not in the Bill; which was not agreea- 


dle to Jaſtice : And that to make out what they 


inſiſted on, they had produc'd but One Perſon. 
K — my pot wyon Oath, That ia 
my L ord's e Proceedings were 
firſt by Impeachment, and the Witneſſes had been 


examined upon Oath in the Houſe of Peers, and 


the Bill of Attainder recited that it had; heen fully 
prov'd; but for. a Bill to begin originally in this 
place, and that they ſhould proceed to give Judg- 
ment whereby a Man was to 7 of his 
wg his Hood Corryp | ay t he has — 

e World forfeited upon bare tions, With- 
= the Sanct ion of an Qath was extreamiy hard z 


And how Mr. Porter ſhould gain ſuch Credit, that 


h an Act ſhould paſs on his Parole, was very 


range, when he had conſeſs d himfelf gailty; o 
the Aſſaſſination Plot, and was now drudging For 
bis Pardon. That their next Evid Was 


per that they call'd an Examination of Good- 


2 Pa 5 
man's before a Juſtice of Peace, but that in Trutk 


he was not examin'd; and it was only what Goad- 
man; thought fit to write down withont: „I. 
Tag de whore Sir Fob Korsch wen neithor Fare 

ryal, where Sir Fenwick was neither Party 
nor preſent; but — ſuch Reaſons to be 
brought againſt that ſort of Evidence, from natural 


* 


The unreaſo- 
nableneſs of 
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Bills of At- 
tainder beſore 
any © 2 

2s nadie 
of rhe Party's 


Offence... 
* 4 
N 40 . 70 


Fg N 1 * N 4 


Page 277. 


Juſtice, 
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Juſtice, that'it was eee in any Court, 
that it was contrary to fundamental Rule 
our _ which admitted no Evidence to be 


No Evidence 


againſt a Man have an. Opportu- 
— a Tryal for nity 2 trols examining] 1 Beſide that, Go“ 
—— bat a (wore then to ſave k and it was prob- 


wha 


he had withdrawn himfelf, 10 d avoid ſwearing, 
t went toxainl his Conſcience, again, Thatas 


to Dight 


ny L of procuring Goodman 15 withdraw him- 
ſelf, but rather the contrary ; however, this was 

derer Sir John 5 d P. Pn 
_and wa * without any Di tections from im: 

Ano ir Thomas Powrs obferv d Was, 
That the — tter; 2M Which the Indictment at the 
— Was founded, did not amount to High 


in the | 
eil wont, df t preſent Sollicitor-Genera 
the Indictment ys, There was a Conf] hs an 


Dames »3T 2 72 l. 1 to Fance to invite... 


e ee 8 ſent 

1 gi —. 2 Ping oh à Con ſult and 
Tn = Agric fit to do a Nie of this N where 
CE e Raney done, according to this 
Sir *. Wot athor (Mr. Solicitor) is not à ſufficient 


1 
115 


Overt- Act of Treaſon; for he ſays in the Caſe of 


; 
: 


2 
ted, chat a racy or Agreement night dy 
i Hot Treaſon, 5 — Actual ley Coping Va 7 


1 5 


not an 
ind oſ that Opinion were the Chief Juſtices Cole 

— the and Fe. New, calling in Forces is levying War, 
Death, ut 4 Conſpiracy to levy War, fay they, is not 


f 


— 278. Treaſoa 29 it be actually done: We ave not 
nord fit to produce Witneffes, becauſe — 
d Sir Jolm is charg'd with Treaſon * 
out th Bill, and we ſhall not engage in 5 'De- 
ce ofa Matter not charg'd upon him; And I 


hope you will not make a Preſident, where à Per- 


fon 3s indifted and ready to abide his — 459 the 
ordinary Courſe of Juſtiee, that he ſhall be taken 
out of the Hands of the Ordinary e and " 


| broughtrothis Bar to Ovary Cepags * 


can be given given a a Map upon a _ for his Life, but 
22 eſt 6 Mas t ade | 


enquirinz what Roe could ſay to diſ- 
credit Goodman's Evidence that did not imply a- 


1 as his Tolli itor, 


Inion even of the King's 1 | 


my Lord Kusel, whoſe Innocence he has vindica- 
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Sir Bar. Shower added, That though there had Sir Ber. 
been many Prefidents of Attainders, there was Soner Ar- 


not one for High Treaſon upon a ſingle Act: Which, 
if Treaſon, was determinable at Common Law. 
That Biſhop Burnet, in his Hiſtory of the Refor- 
mation, for which- he had the Thanks of this 
Houſe, ſays, That ſuch Bills could not be enough 
condemned, for that they were @ breach of the moſt 
ſacred and unalterable Rules of Fuftice, That in- 
deed; he muſt admit Salus Populi, to be Supreme 
Lex; but this being for an AR done laſt Afay was 
Twelve-month, the Danger paſs'd, and the Per- 
ſons executed that were concern'd, and all the Dan. 
ger over that might be apprehended from that Act, 
and no Fear now concerning it, he hop'd, they 
would not uſe their extraordinary Legiftative 
Power, to puniſh that Fact, which might be 


guments 


5. the 


niſh'd by the ordinary Rules of Law. That the Page 279. 
they might think it reaſonableto EnaR, that Good He urges, 


man's Depoſitions ſhould be read at the Tryal; he 
hop'd, they would not think it reaſonable to con- 
demn Sir John Fenwick for High Treaſon, without 
Tryal; and put him in a worſe Condition, than if 
Goodman were here. For then, he would have had 


the Witneſſes ſworn, and might have made his Ex- 
ceptions to their Teſtimony ; All which, he was 
depriv'd of here, He ſubmitted it therefore to 
them, Whether the Legiſlative Power could juſt- 
ly do more in this Caſe, than ſupply the want of 
t 


that Witneſs; and put Sir John in the fame Cir- 
cumſtances he would have been, if Goodman had 


not been withdrawn? Beſides, ſays he, Is there 
any Allegation in the Bill, that Goodman is with- 
drawn by the procurement of Sir John Fenwick? 
Or is there, indeed, any Proof made, that Good- 
man is withdrawn at all: And he might be in the 
ſame Lodging, where he was after he was admit- 


dp 17 


ted to Bail, for ought appear'd, And ſhould he - 


appear again, and contradict the Teſtimony he had 
Page 280, 


given, it might then be too late to 73 to 
Sir John Fenwict. That as to the Overt - Acts 


laid in the Indictments, The buying of Horſes, - 


leſs 


that the mot 
that could be 
done in Ju- 
Kice, was to 
ſupply the 

want of the 


2 Tryal by a Jury, the Benefit of his Challenges, abſent Wir⸗ 


ed 
224 


held > 10 in order to ſeize them. And yet the Act of Re- 
Overt. Ad. verſal, declares he was unlawfully Convicted, u 


vite Foreign Forces, are either of them Conſults 


here. to Levy War; and if the one is not Treaſon, nei- 
ther is the other. And as to Adhering to the King's 
Enemies, He muſt either have been preſent, aid- 
ing, and abetting them; or have ſent them Arms, 
Ammunition, Money, &c. or he could not be 
brought within that Branch of the Statute. That 
indeed, in Dr. Storys Caſe, in Dyer, who writ a 
Letter to the Spanifb King, to invite him to invade 
land; Story was Attainted upon that, but that 
gment had been queſtioned, and was denied to 
Law: But that, here, there was no Sending pro- 
ved, but only an Agreement to ſend one. Now, 
If it were but a Doubt, Whether this was Trea- 
fon. or. no, he hop'd they would not proceed in a 
Legiſlative Way to Condemn him; eſpecially, 


when he was deprived of the Advantage of infiſt- 


ing on theſe Points, ona Tryal at Law. 

Page 281. 3 Serjeant Gould reply'd, He never thought 
Mr. Serjeant the Parliament would take Things out of the or- 
de Reply. dinary Courſe of Juſtice; or Attaint a Perſon of 


Treaſon, unleſs in Caſes extraordinary. But that 


the Gentlemen, on the other Side, had adm 
That in Caſes extraordinary, they have done it. 


And they had likewiſe agreed, That there were 


ſome Treaſons reſerv'd by the 25 Ed. III. to be de- 


clared by Parliament. But what they inſiſted on, 


was, That the Party had been Indicted, and plead- 
ed Not Guilty, and might be Try'd by the ordina- 
ry Courſe of Law; and therefore, they looked 
le it as improper, to bring it into Parliament. 

ow, The Truth was, they had been deprived of 


_ the Evidence that was neceſſary, in the ordinary 
Courſe of Proceedings; and in ſuch Caſes, it had 


been uſual for the Parliament to interpoſe. And 
as to what had been urged, That what was offer'd, 


Was 
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was not Legal Evidence: They were now before 
the Parliament, who would make uſe of ſuch In- 
formations, as might give them any light into the 
Matter; and they were the Judges of their own 
Methods, and how far Sir John Fenwick was con- 
cern'd, upon the Circumſtances before them. And. 
whereas it was ſaid, this Power had ſeldom been 
exerted, but where the Party was withdrawn from 

uſtice, and could not be come at by the ordinary 


urſe. That this was a parallel Caſe, they could 


not come at Juſtice in the ordinary Courſe, their 


Witneſs having been tampered with, and wich- 


drawn: And therefore, by their own Arguments, 
he thought it proper to come into Parliament. 
Mr. Serj. Lovel obſerved, That the 25 of Ed. III. 
was only declaratory of the Common Law; for 
all the particular Treaſons there ſpecified, were. 
"Treaſon before. But it was deſigned to reſtrain 
the Judges, who before, had a greater 2 in 
conſtructive and anumalative Treaſons; and there- 
ſore Enacted, That if any other Matter ſhould be 
thought Treaſon, than is there particularly men- 
tioned, they ſhould not proceed to Judgment, but 
acquaint the King in Parliament. And that one 
Witneſs was ſufficient to Convict the Party of any 
of theſe Treaſons, till 1 Ed. VI. c. 12. And even 
in that, there was an Exception as to the Coining ; 

and one Witneſs is ſufficient, in that Species of 


at all the leſs, becauſe they had but one Witneſs ; 


Page 24 
One Witneſs 


Jufficient in 
\ Treaſon, at this Day. That the Crime was not Treaſon, for 


nor were they endeavouring to obtain a Law, ex ing the Coj 


| poſt facto, as was ſuggeſted by the other Side, to 
make that Treaſon, which was not ſo before; but 
only to Wing 8 Crime to be tried, which was not 
e ordinary Courſe, a Witneſs being - 

withdrawn, And as Sir Jobe F 


triable by 
enwick might, be- 
fore the 1 EA. VI. have been Convicted by one 
2 4,00 body. could 4 2 — 
might, juſtly enongh, re all, or any part 
that Law. For the 1.5 was not changed by that 
Act, as to the Crime it ſelf, but only as to the 
Numbęg af Witneſſes, that were required to prove 
it. Agd, he did confeſs, that the Evidence they 


had given, was not ſuch as the Law required: But 


* 
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that the Houſe in their Legiſlative Capacity, were 
not confined to the Evidence that a Jury muſt have 
below. That notwithſtanding what had been ob- 
_ That Conſulting to Levy War, was not 

reaſon: This was the very Caſe of Peter Cook, 
| and the ſame —_— urged the fame Argu- 
Refoly'd by ments at his Tryal. But it was unanimouſly reſol- 


whereas it had been demanded, What Miſchi 
ing to 1-77 could enſue, if this Gentleman were left to the 
Treaſon, ordinary Courſe of Law? He anſwered, It had 
< been the Wiſdom of all Ages, to make Laws, to 
| — — as by their Artifice, would evade the 
W. An 


if ſuch a Crime äs this, committed 


againſt the of a Nation, ſhould go unpuniſh'd, 
becauſe the der could not be come at in the 
ordinary Courſe, the Nation were in a dangerous 
Condition. And, he thought, this extriordinary 
Caſe, did deſerve an extraordinary Puniſhment. 

Sir Bar. Shower begged leave to ſay, That al- 


h no Man abhorred ſuch Confults more than 


himſelf; yet he did not think, that Diſcourſes 
were ſuch Overt· Acts of High Treaſon, as deſer- 
ved to be puniſh'd with Death. "es op 

Then Sir John Fenwick, and the Council, with- 


zt: drew: Aker which, Admiral Ruſſel, and the other _ 


Members accuſed in Sir John Fenwick's Informati- 
on, deſired Sir John might be ask'd, What Proof 
or Foundation he had for the Charge againſt them, 


— in, and Mr. Speaker told him, the 


under a double 


Qrcumſtanees, he hop'd' the Houſe would not in- 

| Page abs. — jereupon, he was grdered to with 
Wagain. e eee ee 

Mr. * That one of the Allegar 

tions in che Bill was, That Sir John's Try was 


= off, dm repeated Pretenceskof his 
ST ; * 44 


ſfion; That his Council taqk No- 
"" qiew 


Judges, ved by the Judges then, that'it was Treaſon. ang | 
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- and the reſt he had mentioned? Accordingly, Sir 


ed he ſhould give them an Account, 
what he in relation to'thoſe Perſons he hid - 
accuſed ;' And in the firſt Place, What he knew of 
the Lord Gedolphin, Sir John anſwered, he was 
Proferatich, and what he ſhould ſay, - 
might turn to his Prejudice; and therefore in theſę 


ke 
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tice, that Allegation was not proved; and that the 
Council ſor the Bill, referred themſelves to Mr. 
Vernon to prove it. He therefore mov'd, that Sir 
John Fenwick might be call'd in again, while Mr. 
Vernon gave his Evidence. | 

Whereupon, it was reſolved upon the Queſtion, 
That Sir John and his Council ſhould be called in, 
while Mr. Vernon gave his Evidence. And they 
came in accordingly. V5. 


Then Mr. Vernon related, how often Sir bn's Mr. Frans 
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2 had been put off, on the application of him» Evidence of 
ſelf, or his Friends, to his Majeſty, or the Lords the Artifice 
Juſtices; pretending what Diſcoveries 'Sir Jobs uſed by Sir 


would make for the King's Service. He ſaid; The IS delay 
firſt Application was made by the Lady Mary Fen- | 


Tick, the 30th of June; when ſhe petitioned ſome 
Friends might come to him, to dire& him how to 
make his Application to the King: And propoſed, 
that ſomebody might be ſent over to the King. 
That ſhe afterwards offer'd to go over herſelf, and 


faid, If it was not as much for the King's Service, as 


Sit J. Fenwick's Intereſt, ſhe would notundertake 
the Journey: And being admitted to ſpeak with 
Sir Jolm in private, in order to her Journey, ſhe 
refuſed to go. But that Sir Jom having obtained 
the Favour of one of the Lords 3 to go to 
him, acquainted that Lord, he ſent to the 
r Hand. Whereupon, the Lords 
Juſtices waited till the middle of Auguſt, when an 
Anſwer came from the King, that the King had 
not received any great Satisfaction by the 


bat that Sir Jahn ſhould be Try d; and if he 


any Thing to confeſs, it ſhould be ſent him in Wri- 


ting. That the Judges being then upon their Cir- 
cuits, Sir John could not be Try'd at that time: 


And the {ame Lord went to Sir Johm again, and 
received a Paper from Sir Johm, which he ſent to 


128 And the King's Anſwer was, That he 


the Declarant (Mr. Frrim, )] was order d to go to 
Sir John; but Sir John alledged; he could ſay no- 
thing more, and muſt prepare for his Tryab How 


ever; he deſired to ſes tha fame Lord that had 
been with him before j h went to him when he 
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came from the Bath : And he brought Word, Sir 
= would make out to the King, what he had 
id. That thereupon, the Declarant was ſent to 
Sir John again; and that he dictated a Paper, which 
was ſent to the King; and his Tryal was again 
t off: And it was the beginning of October, be- 
re they received the King's Anſwer. 
To this Sir Fobn's Council anſwered, That if he 


had uſed ſome Prevarication to delay and put off 


bis Tryal, that was but what was very uſual, and 
could not amount to High Treaſon : And. they 
hop'd, they would not make a Law to infli the 
greateſt Puniſhment, for ſuch an Artifice. 
Sir Jobn and his Council being withdrawn, Mr. 
Sloan mov'd, That the Paper mentioned to be ſent 
the King, by Sir Jobn, ſhould be read in his —4 
ſence; it being. produced as Evidence againſt him. 
But it was ed it ſhould not. And it was orde- 
red, the Council ſhould be diſcharged any further 
Attendance at that time. . 72314 281 233% 
Then Mr. Methwin mov'd to read the Bill, a ſe- 
cond time; and it was read according. 
And beingafterwards open'd by Mr. Speaker, and 


1 —— 
to edeman | put 
| the Queſtion 1 . e 


22 | Then Sir Thomas Dyke' roſe up, and faid, He 
rhe — hop'd he would not — the. Queſtion of Commit- 
reading of ment, till ſome Exception was made to the Bill; 
e 


ſaid, he had not ſeen it prov'd, that they 


— 
f at li 
Bill. That the Parliament hid a Power to male 
fuch a Law, was 1— but, he thought, it 
ought not to be us d but upon extraordinaty Occa- 
Gons, when the Offenders were ſo big; they would 
not otherwiſe be brought to Juſtice; Or, where 
the Crimes did not fall under thedenamination of 
the Law; which was not the preſent Cafe. * 
"\ : e 
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the Witneſſes were not upon Oath, and indeed, 
there was but one Witneſs ; and therefore he 


was againſt the Bill, as of — — Conſequence. 
Mr. Poultney ſaid, That it being — oy 
ing 


| had a Power to paſs ſuch a Bill; the principal 


that remain'd to be conſider'd, was, Whether they 
had ſufficient Grounds to exert that Power? He 
obſerv'd, there could not be a greater Offen 
for it was High Treaſon ; and the Overt-A& lai 
in the Bill, was the inviting over a French Power; 
which was a Crime, that could admit of no Ag- 
revation. That indeed, the Council at the Bar 
Fad made a Doubt, Whether the Matter laid in 
the Indictment, was a ſufficient Overt- Act of High- 
Treaſon ? And had drawn his Argument from a 
Book, written by a learned Member of the Houſe. 
But he preſum'd, that Gentleman could eafily have 
anſwer d himſelf ; having written a Book, call'd, 
His Majeſty and the Government Vindicated : By 
which, he had endeavoured to overthrow the Ar- 
guments of the Learned Member. That the 
ill Conſequence, and Injuſtice, of puniſhing a Man 
by a Law, ex paſ fatto, had been urg d; but that 
the Parliament might declare that to be a Crime, 
which was not ſo before, he thought no body doubt- 
ed; and without that Power, the Clauſe in the 
25 of Ed. III. ſignified nothing. And that it could 
not be a greater Injuſtice, to ſupply a defect of 
Evidence, where the Fat committed, was againſt 
a known Law, at the time it was committed; and 


185 


eſpecially, where the Priſoner had occafion'd that 


defect (as he believ'd) himſelf, That he did not 
aim at his Life, but it muſt be believ'd, he was in- 


Page 298, 


ag'd in great Matters, to bring about ſuch a De- 


1gn: And he propos'd the doing of it, in order to 
et his Conſeſſion. That there was ſufficient 
vidence to convince him, that Sir John was Guil- 
ty; and if the Bill miſcarried, there was the great- 


eſt Blow that could be given to the Conſtitution : 


And for theſe Reaſons, he was for committing the 
Ill. WES ac 4 / 

Mr. Newport ſaid, That in this Caſe, he look'd 
upon himſelf as a Judge; and, that though of his 


own private knowledge, he knew that Sir John 


Fenwick 
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Fenwick was Guilty; yet, as a Judge, he thought h; 
that ought not to weigh we Jus : So that he 10 


ht to go according to his judicial Knowledge 4 
not his private Knowledge. And he inſtanc d N 
in a Caſe, in the Reign of Heu. IV. where two 
Men travelling together, one kill'd the other, and P. 
the Fudge ſaw it. And afterwards, that Judge came 
the ſame Circuit, and an innocent Man was try'd 7 
for it; and yet, the Judge, was oblig'd to go ac- 
cording to his judicial Knowledge: And all he could - 
do in that Caſe, was, to reſpit the Judgment, and el 
te 
he 


ply to the King, for the Man's Pardon. | 
t here was but one Legal Witneſs, which was 


Capt. Porter; and it would ſeem a little ftrange, 5 
that the Commons of England, who were ſo very 1 
| careful of the Lives of the Subjett, to provide, 
that there ſhould be two Witneſſes to one Species — 
of Treaſon, but laſt Seſſions; ſhould ſo ſoon be B 
Attainting a Man, for Treaſon, upon one ſingle h: 
Evidence. That they Jiv'd in an nll Time, 5 
and he did not know, how ſoon the Preſident 1 
might be tarn'd upon them. That among the Ir- ſc 


regularities in the Tryals of the late Reign, he 
thought the Caſe of Mr. Sidney one of the great- 
eſt Strains: Where my Lord Howard being one 
Evidence againſt him, a Book was produc'd, that 
he had written againſt Sir. Robert Fil more, as ano- 
ther; which was conſtrued to be calculated for a 
Treaſon, that had not been committed above four 
Months. But that Attainder had been revers'd, it 
being thought hard, to convict him upon that Evi- 


That he could not images, why this Gentleman 
was not Try'd before, while there was two Wit- 
neſſes; for it might eaſily have been diſcover'd, his 
pretences to a Conſeſſion, was but an Artifce 
and ſuch a one, as his Brother had us'd but two or 

The Lord , three Years before. That the Lord Prefton being 

— Attainted, was put 7 doing ſomething to ob- 

ne tain his Pardon; and he made an ingenious Con- 

— ſeſſion, as it was call'd, and accus'd moſt of the 

Diſco Great Men: And though this wasdeliver'd to the ' 


iſcovery, . 
which he af- King, under his own Hand, yet when he had his 


| rerwards de- he deny'd every Word of it, and ſaid, he 


e a 
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had done it to fave his own Life. And if the Mi- 


niſtry had made another Miſtake now, he was not 
for helping it, by paſſing a Bill of Attainder. Nor 
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did he approve, the Act that was made for boyling One boil'd 
the Biſhop of Rocheſter's Cook alive, who had live, ſor 


made after the Fact committed. That he was as 
zealous for this Government, as any Man; but for 
the Reaſons he had offer'd, was againſt the Bill. 
Mr. Sollicitor General roſe up next: He began 
with obſerving, That High Treaſon was the great- 
eſt Crime that could be committed, becauſe it 
tended to the Subverſion of the Government. Then 
he took Notice, that the Priſoner's Council had in- 
finuated, That the Matter charg'd, was not High 
Treaſon; and had founded their Opinion, upon 
what himſelf had advanc'd, concerning a Conſpi- 
racy to Levy War, That that was not Treaſon. 
But, he ſaid, this was not the Caſe; for that it 


had never been doubted by any one, but that a De- 


ſign to Depoſe the King, was High Treaſon within 
the Stat. 25 Ed. III. and that very Author (him- 
ſelf) who vindicated my Lord Ruſſel, ſaid as much. 


And he ſaid, the Matter there, was only the ſend- 


ing ſome Perſons to view the Guards, (which was 
conſtrued to be in order to ſeize the King) but this 
was not ſo much a Conſpiracy to Levy War againſt 
the King, as againſt his Guards. [Quer. F Levying 
War againft any of the King's Forces, is not Levying 
War againſt the King? And if ſo, Then Quer. If 
Attacking his Guards, who attend his Perſon, can 
bear any other Conftruttion?] ] | | 


© Thatas to the Objection of its being an in Pre- 


ſident, HE was not afraid of a Preſident of this 
kind : And that there had been more Men deſtroy- 
ed, by the irregular Judgment of a Commiſſion of 
Oyer and Terminer, than by all the Acts of Ar- 
tainder that had been made, whether Legal or II- 
legal. That as to the Attainders of Cromwe! and 
Mortimer, which had been cenſur d by my Lord 

ndemn'd without being heard: But that Sir John 
Fenwick had had a fairer Hearing, than ever any 
one had in Parliament before, in a Capital Mat- 


Nr 


poiſon'd the Biſhop of Rochefter's Broth; it being Poiſoning 


Lord Cromwel 
and Mortimey 


ke, they did not come up to this, for they were artainted. 


without being 


heard. 
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ter. That in the Cafe of my Lord Srrafford, 
he had Council only to aſſiſt him, where a Matter 
of Law aroſe; but here, the Council aſſiſted the 
' Priſoner in Matters of Fact, as well as Law, and 
made Anſwers for him. — That indeed, the 
Act made laft Seſſions, requir'd two Witneſſes ; 
and fo did the Law before that, in Caſes of Trea- 
fon : But that was to be underſtood, only to bind 
Page 290. the inferiour Courts; and that though they gave 
them Rules to proceed by, they themſelves were 
not bound by them, but might a& by other Rules. 
That it was one Thing, where he commanded his 
Servant to do a Thing, and another when he ated 
himſelf. —— That in the Caſe quoted in Hen. IV. 
the Judge would have been blam'd, if he had ated 
A in that manner, at this Day; for though he acknow- 
t 20 be a ledtz d, a Judge ought not to judge according to his 
Wine for Private Knowledge, yet, if he knows any Thing, 
the Priſoner, That may Acquit or Convict a Priſoner, that is not 
if he knows commonly known, he ought to go down from the 
any thing Bench, and give Evidence of his Knowledge: For 
that may ac- the procuring a Pardon afterwards, would not 
guar him. male the Priſoner Satisfaction; there being ſome 
Forfeitures, that a Pardon does not reſtore. But 
in this Cafe, he ſaid, they ated in both Capaci- 
ties, of Judge and Jury; and, as he thought, a 
2 might 2 upon his private Knowledge, 
fo the Members of the Houſe, might make uſe o 
their private Knowledge, to acquit the Priſoner or 
conviet him.— That for his part, he thought 
the Matter he was charg'd with, was High Trea- 
ſon, and did believe Sir John was Guilty of it 
and therefore he was for committing the Bill. 
Mr. Harcourt ſaid, He agreed, that High Trea- 
fon was the Higheſt Crime; and that the Matter 
recited in the Bill, was High Treaſon : But held, 
that the greater the Crime 'was, the clearer the 
Proof ought to be. That he thought it was no 
Argument, becauſe they could repeal Magna Charta, 
and all ſubſequent Laws, that therefore they ought 
to doit. And he muſt ſee a better Reaſon given 
for ir, before he conſented to this Bill. | 
That he did not remember any one Preſident 
attainting a Perſon who was in _— — 
| ; Or th- 
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forth-coming, but what had been univerſally brand · Bills of At- 


ed: And that they were rather Reproaches to the ta1nder, un- 
In Reighs they were made in, and to be mark'4: v={'!ly 


out as Rocks for us to avoid, than Patterns to be 
imitated. - That though this had been call'd 
a Tryal, He knew no Tryal for Treaſon, but per 

udiciam parium, by a Jory ; or, per Legem Terre, 
which included Impeachments in Parliament. That 
this was an odd ſort of a Tryal, if it muſt be call'd 
one, where the Perſon had a Chance to be hang'd, 
but none to be ſav'd :: For if, upon this Proceeds 
ing, Sir John ſhould be 17 never ſo Innocent, 
it was not in the Power of the Houſe, to prevent 
his undergoing another Tryal; which was con- 


trary to all Rules. That whether they were to 


be conſider'd in the wa of Judges or Jury- 
men, He never yet heard, of a Judge or Juryman 
before, but was upon Oath; and the Witneſſes 


were upon Oath: But here, all thoſe material Cir- 


cumſtances were wanting. That my Lord 
Coke's Definition of a Judge's Diſcretion, was; He 


mult diſcernere per Legem; and that where Judges 


made the Law their Rule, they could never err. 
Bat if the arbitrary Dictates of their own Fancies, 
which my Lord Coke call'd, the crooked: Cord 

Diſcretion, were the Rule they went by, endlef 
Errors muſt be the effect of ſuch Judgments, —_—. 
That here was but one Witneſs, ſuppoſing he was 
upon Oath; the reſt was but prefumptive Evi- 
dence: And it was a Rule, he never heard contra- 
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where the Of- 
ſender was 


forth-coming, 


a 


dicted, that Preſumptions might be made in Fa- 4 


vour of Life, but never to Convict a Man. Tho” 
this was admitted to be no Evidence in the Courts 
below; all was anſwer'd, by calling it Parliamen- 
tary Proceedings: But he begg'd leave, in Vindi- 
cation of thoſe Courts, to ſay, That whatever the 
Rules in Weſtminſter- Hall were, twas not there- 


fore Reaſon, becauſe twas a Rule: But / hecuu ſe 


*twas Reaſon, and Reaſon approv'd of by long Ex- 


perience, and therefore tas a Rule: And in this 


they ought to be imitated. And he would not hate 
+ thoſe Rules thought Matters of Form, but Sub- 


Nance, or rather part of the Law it ſeff mm 
That if no Gentleman could give a Reaſon, Why 
Vol. IV. Part II. Dd the 


| 
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the Teſtimony of one Witneſs, and he not upon 


Qath, ſhoald be deem'd ſufficient Evidence, but 
they mutt reſort to their Parliamentory Diſcreti- 


on, to ſupply that Defect. Twas ſuch a Diſcre- 


tion as he ſhould always diſclaim ; and hop'd they 
would reje& the Bill. | <1] 
My Lord Cutts roſe up next, and deſir'd they 
page 292. Would conſider, what a Condition they had been 
in, if this Treaſon had taken effect: And though 
—— diſappoĩated then, he ſaid, he did not know 
w near the like Attempt might be of being put 
n Execution at preſent. That one of the wiſeft 
man had obſerv'd, That a Man who would con- 
ſider his Duty aright, muſt conſider the Matter in 
all its Parts and Circumſtances; and when that was 
done, ſhould 2& adequate, as well to the Commu- 
nity, as to Himſelf, and his Neighbour. And he 
debe d thoſe Gentlemen, who expreſs'd ſo much 
Teadernefs in this Caſe, to have ſome for the Go- 
vernment and themſelves — That he did agree, 
if there was nothing but Preſamption, that ought 
£0 be in Faveur of Life, But, he thought, the Pri- 
aer fraod Convicted of High Treaſon, by the 
bKighet Conviftion upon Earth, viz. The general 
Conſent of all Mankind. That he believ'd, there 
was nota Man within thoſe Walls, or without, 
by wha doubted it. — But Gill, he did not doubt, 
Carr if Sir Jahn Fenwick would, before Things were 
brought to. the laſt Extremity, tell the Truth, and 
lexve off Diſfembling, he wonld find Fayonr, — 
oft That whereas it had been ſaid, It would ſeem ftrange 
Fob"'s tos Aſter- Ages, that the fame Parliament ſhould 
fe, bur x» - paſs the Bill, or Regulatintz of Tryals in Treaſon, 
' and this Bill of Attainder: He anſwer'd, That 
Contchen. whatever was deſign'd for the Preſervation of a 
_ Creature, ought not to be made uſe of to its De- 


ſtruction. Now, that Bill was defign'd: for their 


Prei vation, to ſcreen them againſt arbitrary 
Power, and the Malice of falſe Witneſſes, This 

Bil was broaght in, to ſcreen both them and the 
- Government from their Enemies, both abroad and 


at home: And therefore, he thought that Bill no 


Objedtion againſt this; eſpecially, ſeeing that Act 
ealy gave Rulcs to infeciour Courts. That it was 
| | | very 


no Impeac 
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very obvious, if this Power were lodg'd in the 
Tudges, what ill Uſe might be made of it; bat 
that there was not the ſame Danger to be appre- 
hended from the Houſe. And for theſe, and ſome 
other Reaſons that had been before urg'd by other 
Members, he was for paſling the Bill. 

Mr. Pelham held, That the Lex Terre did crave 
the Obſervation of it, even from the Legiſlature : 
And that they ought to have two Witneſſes, be- 
fore they paſs d an Act of Attainder. That Alger- 
non Sidney ſtood upon it, as his Natural Right, 
that he ought not to be Convicted by one Witneſs. 
And infifted, that both the Laws of God and Man, 
requir'd two: And if this were ſo, there ought to 
be two in Proceedings in Parliament. He did not 
mean, but that if ſuch a Law was paſs'd, all were 
bound by it; but in ſome Senſe it might be ſaid, 
they could not do what was not juſt for them to 
do, and agreeable to the Truſt repoſed in them.---- 
That the Gentleman who ſaid, he had rather be 
Try'd by a Jury, than the Houſe of Commons, 
was not much to be blamed ; for he had ſeen that 
done in the Houſe of Commons, which made him 
not very ſond of that Tryal. He had ſat there, 
when Six or Seven Noblemen, had been declar'd 
Enemies to the Kingdom, without any Evidence 
at all; and the Reaſon given, was ſomething like 
what was given now. The Power of Parliaments, 
was brought as an Argument then; and it was ſaid, 
it was ny in order to an Impeachment, though 

chment follow'd: And thus they were 
branded, and expos'd to the Fury of the People. 
That he did not know what Facts might ariſe, and 


what ſort of Parliaments there might be here-fter ; 


And he was very unwilling a Preſident ſhould be 
made, contrary to the uſage of all other Coorts. 
Sir Thomas Littleton ſaid, Whether this was Le- 
Evidence or not, did not weigh with him; 
ſince he, and all Mankind, were ſatisfied the Pri- 
ſoner was Guilty. And he did ſappole, that if two 
Perſons had actually ſeen Sir Fobn Fenwick kill the 
King, and they had afterwards been convey'd 
away, after they had ſworn it before the Grand 
Jury; he believ'd, the Houſe would have made no 
| D d 2 Scruple 


„ 


Page 2954 


PROCEEDINGS again 


Scruple of Attainting him for it, tho, in that Caſe, 
there was never a Witneſs left. And, he thonght, 
they were not to ſtand upon thoſe little Niceties 
or be bound by the formal Proceedings of other 
Courts, when the Government was at Stake. That 
they had had Plot 2 Plot; and there had been 
fo much faid of the Lancaſbire Plot without Doors, 
that he did not know but they might get an Ill 
Name to themſelves. That they had this Power 
to exert upon extraordinary Occaſions 3 and if they 
would not uſe it, where a Perſon had endeavoured 
the Subverſion of the Government; he believ'd, 
thoſe that ſent them thither, would hardly ſend 
them any more. | | * 
Mr. How fid, He ſhonld not be afraid of that 
Argument, of being ſent no more, if he was againſt 
the Bill: That he had been often told ſo, but he 
found the People he liv'd amongſt, us d him better 
every Day. That though it were true, they 
were not tied up by the Rules of Weſt minfter- Hall, 
vet what was Reaſon and Juſtice in Weftminfter- 
Hall, was fo every where. And he took the Points 
that had been ſpoken of, to be grounded on Res- 
fon and Juſtice, and ſo far they ought to purſue 


them. That two Witneſſes were not requir d, for | 


fear the Courts at Weftminfter ſhould do amils; 
for they were anſwerable for every Thing they 
Aid, that was Il: But two Witneſſes were allow'd 
the People of England, that they might have a fair 
Tryal; and becauſe it was thought conformable 
to the Las of God, of Reaſon, and of all Nati- 
ons. And to ſay a Man's Life might be taken away 
two Witneſſes in one Place, and by one in ano- 
z made it uncertain, how a Man was to be 
Convitted of a Crime that might forfeit his Life; 
which was not admitted in any Country what- 
ever. That here they carried ir ſtill further, 
and held, That there was no need of any Witneſs 
at all: For if every Gentleman was to be guided 
by his private Opinion, there was none of you 
1 ore they came into the Houſe, had conceiv 
ame ſudgment of his Guilt. But had he been At- 
Tainted without other Evidence, every one wouſd 
have told them, that would haye been an unjuſt 
* 5 Judgment. 
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Judgment. That whereas it had been ſaid, A Man 
would entruſt himſelf with that, with which he 
would not truſt his Servant: Truly, he ſaid, if an 
Error or Crime was to be committed, he had ra- 
ther his Servant did it, than himſelf. And he ne- 
ver thought the Evidence of one Witneſs, which 
had been ſo much complain'd of formerly, would 
have been endeavoured to be ſupported in theſe 
Days. That they had, indeed, by a Law, prevent- 


el People being Executed hy an Arbitrary Power, 


and in an unlawful Manner, in Weſt minfter- Hall : 
Bat if they gaye this Example, they might be per- 
petually Executed here; and the Subject would be 
neyer the ſafer, for the Bill of Treaſons. That a 
Hundred Miſtakes in Weſtminfler- Hall, were not 
of that Conſequence; becauſe they might be call/'d 


to an Account, if they tranſgreſs'd. But this Houſe 


only, could make the Nation Unhappy; becauſe 
they only, could eſtabliſh Arbitrary Power and 
Hiſery upon the Nation, by a Law.- That 
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in my Lord Delamere's Caſe, there was one poſi- The Lord 


tive Witneſs, and circumſtantial Evidence; but P-!am-re ac- 


this the Lords did not think ſufficient to convict quirted. be- 


him: And he hop'd, no Conſideration would in- 
dyce them to do. that, which they ſhould certainly 
have blamed them for doing. And tho' ſome faid, 
They did not fear the Conſequence of this : He be- 
liev:d, if Sir John Fenwick had been told, when he 
was Major-General in King James's Army, that any 
Member there ſhould have ſat upon his Life, he 
would have laugh'd at it; but yet that had hap- 
pen'd. And he had ſeen Parties hang one another 


With that Violence, that he hop'd they ſhould not 


ſee again: But ſuch was the Unhappineſs of this 
Nation, that at one time or other, every one might 
be concern'd, and have a Proceeding of this Sort 
againſt him. That ſome Gentlemen ſaid, they did 
not aim at the Priſoner's Blood, but his Conſeſſi- 
on; and fo he was, in a manner, to be rack'd to 
Death, from one reading of the Bill, ta another; 
and poſſibly, might come to be. hang'd, drawn, 
and quarter'd at laſt; not for High Treaſon, bat 
for not cenfeſling it. And this, he took, to be the 
moſt dangerous n that had been urg d ; 
2212 3 5 an 


cauſe chere 
was but one 
Witneſs a- 
gainſt him. 
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« and he verily believ'd, Sir Fohn Fenwick did not 
know more, or even fo much, as he had ſaid al- 
ready. That as to the great Argument, the 
Safety of the Government; He did not ſee, how 
the Safety of the Government depended upon his 
Execution; or that it would be a Penny the worſe, 
if the Bill did not paſs. That there had been four 
or five Perſons legally Convicted, and Executed 
which was ſufficient todeter others from offending 
in like manner. That, he believ'd, Sir John had 
diſcover'd all he knew, and that Plot had been ut- 
terly diſappointed : And ſhould they proceed to a 
Bill of Attainder, unleſs the Matter were of the 


— — Conſequence? The Preamble of the Bill 
r Aftainting t 


e Duke of Monmouth, gave a ſub- 

ſtantial Reaſon for it: That he was in Arms, and 

could not be bronght to Juſtice z which imply'd, 

that if he could have been brought to Juſtice, they 

would not have Attainted him. That his private 

Opinion ſhould not govern him in this Caſe; and 
upon the whole, he was againſt the Bill. 

Then Mr. Norris roſe up. He ſaid, There were 
ſeveral Inſtances, where that Houſe had taken No- 
tice of Offences of a leſs Nature, and for leſs Rea- 
ſon, than this which —— —_ _ That — 

| - was one particularly, that had not been mentione 
A vill of At- before the zd of Richard the Ild, of an Agent that 
Fandera- came from Genoa, and was, by Misfortune, kill'd © 
kin, upon a Quarrel in the Streets. The Perſon who 
Foreign Mi- kil'd him, was Try'd, and it was brought in /e de- 
miſter. ten Jendendo. But the Perſon kil'd, being a publick 
| Years after Miniſter, the Nation thought fit to take more No- 
the Fact, and tice of it; and he who kill'd him, was afterwards 
after he had Attainted by Parliament. That if the Houſe 
been try d at was circumſcribed by the Rules in Weftminſter- 
Common- Hal, to what Purpoſe did they fit there? But if 
Lav. they were inveſted with a diſcretionary Power, to 
do whatever they apprehended to be for the Good 
of the Kingdom, now there was a fit Occaſion to 
| exert that Authority. That indeed, this Power 
Page 298. Was like Thunder and Vengeance in the Hands of 
h Providence; and was not to be us'd, but upon ex- 
— Occaſions, and then it _— 2s to 
ii: For Mea would trifle and deſpi ower, 
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that was not able effectually to exert it ſelf, That 
as ſome Gentlemen were afraid of making an ill 
Prefident; it was for that Reaſon too, that he 
was for committing the Bill. For as the Law ſtood, 
he was but a bungling Politician; that could not 
ruin the Government, and yet not come within 
the Bill of Treaſon, to be hang'd for it. And there- 
fore, for the keeping Miniſters of State in Awe, 
and that the Houſe might have it in their Power to 
puniſh fature Offenders as they ſaw fit, as well as 
the Priſoner, he was for committing the Bill. 


Then Mr. Finch roſe up, and ſaid : That the 


other Day, when the Evidence that was offer'd, 
was objected too; it was anſwer'd, that they ought 
to hear it, though it could not be heard in Weft- 
minſter-Hall, becauſe they ſat in the Houſe as Judges; 
and could diſtinguiſh what was legal Evidence, and 

ive every part of it its juſt Weight: But he ob- 
erv'd now, that ſome part of the Evidence, which 
no Man could ſay had — given according to the 
Rules of Law, was inſiſted upon, and Weight 


laid upon it. That he would have thoſe Gentle- 


men conſider, who faid they were not tied by the 
Rules of Wiftminſter- Hall, Whether thoſe Rules 
were any Other, than were neceſſary for the ex- 
ecuting of Juſtice? And then, How could they be 
ſaid to go according to Juſtice, if they went be- 
file thoſe Rules? And if they ſhould ſay, the Rules 
of Weftminſter- Hall, were not ſuch as were neceſ- 
fary for the Proceedings in a Court of Juſtice, he 
was afraid, they would fhake thoſe Barriers of Li- 


- berty and Property, a little more than they ap- 


prehended at preſent. And would they declare 
them unneceſfary, when their Ariceftors had 


thought them ſo; and their Wiſdom had derived 


them to them; and the Wiſdom of the Nation, in 
Parliament, had eſtabliſh'd thoſe Rules : And con- 
cluded, that he was againſt the Bill. 

Col. Wharton ſaid, He was of Opinion, they 


were not to act by the ſame Rules, as Weftminfter- 


Hall. For there; the Juty were {worn, and were 
to make their Judgment according to Law; and if 
one Witneſs {wore againſt the Party try'd for Trea- 
ſoa, though he did believe in his Cauſcience he was 
Y | Dd 4 Guilty, 
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Guilty, he ought not to Convitt him. But here; 
if they rejected this Bill, they did in effect declare 
Sir John Fenwick Not Guilty; though they, in 
their Conſciences, believ'd he was Guilty, That 
though a Juryman's Judgment was bound up by 
legal Proof, their belief in this Caſe, muſt deter- 
min their Judgments; and that every Man was 


bound in Juſtice, and Duty to his Country, if he 


believ'd Sir John Fenwick to be Guilty, to be for 
the Commitment of this Bill. And till he was con- 
vinc'd, that was a Rule he ought not to go by, he 
muſt continue in that Opinion, | 
Mr. Boyle ſaid, Gentlemen would be very cau- 
tious of uſing it as an Argument, What the People 
without Doors, or thoſe they repreſented, might 
Gy of them, when they were to give Judgment on 
the Life and Death of a Man. And, he thought, 
the ſame eagerneſs that might be juſtifiable upon 
Impeachments, would not look ſo well, now they 
were Judges upon a Bill of Attainder, And as to 
what had been urg'd, of extorting a Confeſſion, 
he took it to be quite out of the Caſe — He 
faid, Though the Law requir'd more than one 
Witneſs, yet, if this were, indeed, ſuch an extra- 
ordinary Caſe, as requir'd them to diſpenſe with 
thoſe Forms, and come to this extraordinary Man- 
ner of Proceeding 4 then, he thought, it might be 
ſupported by the Neceſſity of it. That where the 
Government was at Stake, and nothing would pre- 
ſerve it, but the breaking through ſettled Forms; 
here the Government did, and always would, 
— them, whatever Rules were pre- 
I 


The Senate of That in the Conſpiracy at Venice, above One 
Pemice, execute Hundred Years ſince, which was ſet on Foot by 


4 hf the Spariards , the Senate, in order to get a full 
they had pro- Diſcovery, promis'd Pardon to all that were con- 


thought it neceſſary, for the preſervation of the 


Government, to break the publick Faith, and put 


them all to Death. That as to the Preſidents 
quoted, they would not have much Weight with 


him, unleſs he knew the Inducements they had for 
making thoſe Preſidents, —= That indeed; in 


& » e s Cate. in e's 


7 4s them Cern'd: And after they had examin'd them, they 
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Catel ines Conſpiracy, when they conſulted what 
to do with Cethegas, and the other Conſpiratorsz 
Cethegas being General of an Army, that only 
waited his Orders, to lay Rome in Aſhes. There 
it was reſolv'd, to break the Porcian Law; and 
for the Safety of the Senate, put them to Death 
before the Aﬀembly aroſe. But this was not their 
Caſe : For he did not think, Sir John Fenwick's 
Living or Dying, to be of that Conſequence, as 
this Bill of Attainder. That he could not tel}, how 
he came to be fo Conſiderable, now he was in Cu- 
ſtody ; for he did not obſerve, he was much feared 
or regarded, while he walk'd the Streets. 
That as to the Allegation in the Bill, That he had 
protracted his Tryal; 'twas natural, and what 
every body attempts; and no body could wonder 


at it: However, that could be no ſufficient Ground 


to Attaint him. That as to his being the occaſion Page 30%. 
of withdrawing the Evidente, that was not ſo much 

as alledg'd in the Bill; and if it had been alledg'd, 

and prov'd, Did that require ſuch a Puniſhment as 

'was defign'd by this Bill? What were Gaols for, 

but to keep People in Cuſtody : And if others had 

been defective in their Duty, ſhould they paſs this 

Bill to ſupply their Negle&s ? A Preſident in an 
extraordinary Caſe, was no Preſident to be us'd 

ih a little Caſe. That the Suggeſtion in their Bill, 

was, That Great Perſons had been aſpers'd, and 

therefore he ſhould be Attainted upon one Evi- 

dence. And this would appear upon Record, to 

have been their Inducement; and would open a 

Door, to proceed in the ſame manner, in all Trea- 

ſons of this Nature. But unleſs there were that Nothing but 
Neceſlity, that was pretended, he did not ſee how 1 beste 
they could juſtify paſſing this Bill of Attainder, Neceſſit, 
either by the Laws of God or Man, And he was could juſtify 
not ſatisfied there was any ſuch Neceſſity, and paſſing chis 
N could not give his Vote for paſſing the Bill. 

Hy. 4 | A : 
Mr. Smith anſwer'd, Although it had been ſaid, 
that this was a Matter of no great Conſequence, 
becauſe it concern'd only Sit Johm Fenwick's Life; 
and he was not thought to be ſo Conſiderable, as, 
by his eſcape, to bring the Publick in Danger: Vet, 
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he had always laid it down as a Principle, that if a 
Plot were diſcover'd and not throughly proſecu- 
ted, it ſtrengthen'd and grew upon them; and 
Ten to One if it did not ſubvert the Govern- 
ment: That no one could think that Sir William 
Parkins, or Sir John Friend, and the reſt that 
were diſcover'd were the only Perſons concern'd 
in this Conſpiracy ; and he believed there muſt be 
much greater Men concern'd ig it: That when he 
faw ſuch a Struggle to get People oat of Goal, 


and ſend them out of the Way, and all Art us'd 


that could be; he could not ſuppoſe but there was 
ſomething extraordinary ſtill to be done: And he 


would not have Men think to ſecure themſelves by 


bribing of Witneſſes. That when it was ſo noto- 
rious what Parties there were for King James, and 
Perſons were plotting in every Part of the King- 
dom, and an open Invaſton threatned them, if this 
were not a Time to exert an extraordinary Pow- 
er, he ſubmitted to them. 

Sir R. Temple ſaid, it was new Doctrine to him 
that the Laws that were made by Parliament,were 
to be no Rule to that Houſe; he thought they were 
not only made for Weſt minfter- Hall, but for all 
the Subjects of England, and eſpecially that they 
were to be a Rule to them that made them, till 
they thought fit to alter them. That 
as to the Juriſdiction of Parliament, although 
it ſeem'd to paſs there for Current, that the Parli- 
| ament might declare what they would Treaſon, 
The Parlia- though it was ſo by no other Law: That was a 
ment can only very great Miſtake, for he heard it in the Debate 
declare what of my Lord Clarendon's Caſe, and it was very 
s Treafon, plain that the Statute 25 Edw. III. related only to 
— Caſes 2 _ —— _ . 
| d ment, for it ſaid, if any other Caſe ſuppoſe 

— — — Treaſon, which is not above Specified, doth = 
our Courts, before any Fuftices, the Fuftices ſhall tarry without- 
by the 25 £4. gin to Judgment of the Treaſon till the Cauſe be 


711. . fhen'd and declared before the King and his Parlia- 
And the ment, Whether it ought to be judged Treaſon or other 
Judgment 15 But this was to be adjudged by the Laws 


given in in Being, and the Judgment was to be given in the 
Houſe of Lords, and not in Parliament. by Bill: 

Lord. Mach lefs could they adjudge that to be Treaſon in 
6 this 
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this Houſe which was not ſo by Common Law 
before. So that he obſerved, There was no ſuch 
Power reſerv'd to the Parliament, to declare any 
- thing Treaſon which was not Treaſon before; as 
had been intimated. That he thought it of 
the moſt pernicious Conſequence, that they ſhould 
make a Law in a particalar Caſe, to deprive Sir 
John of all the Privileges that belong'd to a Sub- 
jet of England; and though ſome Gentlemen had 
mentioned the great Favour he had receiv'd at 
that Bar, he was ſure, they had allow'd the Conn- 
cil for the Bill ſuch Privileges as never had been 
ſeen before; namely, to offer that for Evidence 
which every body acknowledg'd was not ſo: And 
he thought no body would take it as a great Fa- 
vour to be heard in that manner, eſpecially to 
Things not in the Bill. That if Sir John 
had trifled with the Government, he was ſorry he 
had impos'd upon them, but if it were fo, he did 
not ſee any thing in it of that Conſequence, that 
they ſhould make ſuch a Preſident as they were go- 
ing about. | 

Sir Francis Winnington ſaid, He very much ad- 
mir'd to hear that Doctrine, that every Man ought 
to judge according to his private Conſcience, for 
at that time, they were judicially trying a Man 
for his Life, and then he humbly conceiv'd they 
ought to proceed ſecundum allegata & probata, 
and that for any Man to fay he was guilty, accord- 
ding to his private Opinion, was not to act by the 
Authority they fat there; and to tell them of a Lan- 
caſbire Plot, or that they ſhould not be choſe again, 
ſeem'd Arguments to inflame, but were nothing 
to the Queſtion. —— That, Whereas it had been 
faid they had One Witneſs, he did not apprehend 
they — — good —.— = — was — 
upon his Parole; and he appeal'd to them, Whe- 3 : 
ther ever a Bill of Attainder proceeded againſt any — = 
Man upon a bare Affirmation? That if the Thing to begin by 
Jook'd probable, they ought to have turn'd it into Impeachmeny 
an Impeachment, and then they had had the Wit- and then the 
neſs upon Oath - And that the antient Method of Witneſſes 
Bills of Attainder, uſed to be firſt by Impeach- were upon 
ment of the Perſon, and then it was tarn'd into a Oath, 
Pill of Agtainder, © ++ 11... "Was | 
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That it had been inſiſted on by the Council, and 
twas recited in the Bill, that an Indictment had 
been found by Iwo Witneſſes, viz. Porter and 
Goodman, but that could not be accounted Evi- 


dence here, for it was natural Juſtice, and the Pra- 


Rice of all Courts in the World, that where a Man 
was accuſed as a Malefactor, he ſhould have the Li- 


berty to croſs examine the Party who accus d him; 


now in Inditments found by the Grand Jury, the 
Frifoner was never admitted to pat croſs Queſti- 
ons, becauſe the Inditment was but in the Nature 
of an Accuſation : And if an Accuſation were 
fufficient to convict a Man, none could be inno- 
cent. That if Goodmar's Paper, that was read, 
was to be admitted as Evidence, the Conſequence 
of that would be, that if any Miniſter of 'State 
could hereafter get an Examination before a Juſtice 
of Peace, or Secretary of State, and then ſend 
the Examinant away, a Bill of Attainder might 
then be clapp'd upon the Back of the Party accus'd z 
and this ſhould be readas Evidence againſt him.--- 
That in this particular Caſe here was. an Indict- 
ment, Iſſue joined, and Notice of Tryal given to the 
Party; and becauſe One of the Witneſſes was gone 
away, no body knew upon what Account, (though, 
in their private Opinions, they*might believe why, 
that was not their judicial Knowledge ; ) And be- 


cauſe the Priſoner's Tryal had been deferr'd till 
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he was gone, therefore a Bill muſt be brought in 
to attaint him; but ſuch Facts as theſe had never 
been made the Foundation of a Bill of Attainder 


before. —— That ſuppoſe in a Plot againſt the 


Government, Forty were taken up for it, and 
there were Two Witneſſes againſt Twenty of 
them, and bur One againſt the reſt ; Would they 
have Acts of Attainder againſt all the reſt 


Some Gentlemen had urg'd that the Government 


was concern'd, and ſo it was in every Treaſon and 
Felony ; but, Muſt there therefore be a Bill of At- 
tainder to puniſh them ? That a Bill of Attainder 
was only juſtifiable where ſome immediate Dan- 
ger threatned the Government eſtabliſhed; that it 


- was agreed this was an extraordinary Proceeding, 


but the Queſtion was, Whether Sir 7570 Fen- 
wick's Caſe was io extraordinary? Or, I it were 
| any 
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any more than the Caſe of a common Malefactot 
who was in a wicked Conſpiracy? And he could 
not apprehend, that if Sir Johm was not hang d, 
the Government muſt fail. Therefore, ſince there 
was no urgent Neceſſity to uſe this extraordinary 
Remedy, and becauſe ſuch a Bill might be of dan- 
gerous Conſequence to Poſterity, He was againſt it. 
- Sir Thomas Littleton faid a Gentleman had ob- 
ſerv'd, that the Lancaſhire Plot and ſome other 
Words he had us'd, were us'd only to inflame ; 
but he had heard him frequently bring his Wife 
* Children into his Speeches, to no purpoſe at 
All, : > Ro as | En IM 
Sir Francis Winnjngton anſwer'd, 'He had a Wiſe 
and Children, and that Gentleman had none, and 
therefore he thonght he might make uſe of that 
Epos SH .. 
Sir Thomas Seymour ſaid, It was not the Power 
of Parliaments, but the'right Application of that 
Power that was to be conſider d; they might in- 
deed judge the Priſoner, but the World would 
judge them, if they did not uſe that Power aright. 
That the Law having directed upon what Terms 


he muſt give his Judgement to condemn a Man, 
and having ſaid that Treaſon ſhould not be deem'd 


2 unleſs it were prov'd by Two Witneſſes, 
could never give his Judgment to condemn 2 
Man where there was hut One. —— That it 
might fall out by. Virtue of the Preſident they 
were about to make thit an innocent Man might 


ſuffer, and they who niade this Preſident would 


then, in ſome ſort, be accefſary to his Blood; But 
if Sir Jolm were not executed he could ſee no ill 
Conſequence attend it, for though they were de- 
priv d of One Evidence, and conld not convict him 
of Treaſon, he need not go unpunifh'd, but might 
be try'd for a Miſdemeanonr, and impriſon'd for 
Life; and he thought it much fafer to let him 
languiſh in that Condition, from which no Incon- 
veniency could ariſe, than to paſs this Act which 


Might be of ſuch dan rec Confegitice. ; 
Mr. Boſcowen (aid he would fainknow,, though 
It had been acknowledged that Bills of Attainder 
might be, How it was poffible they could ever — 
* me 
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ſome Lawyers faid true that they muſt be upon 
Oath, ſince it was apparent they could give no 
Oath : That he thought, if they could not have 
Witneſſes upon Oath, they muſt have ſuch Evi- 
dence as the Nature of the Thing would admit. And 
if they were convinc'd in their Conſciences that Sir 
ur was guilty of inviting a French Army into 

land, he was aſtoniſh'd to think they would 
not pals the Bill againſt him: That though it were 
agreed Sir John Fenwick was a little Man, yet the 
faving of him might pave the Way for a French 


Army to come over, and make their Entrance ea- 


ſy; and he thought the People of England were 
concerned in the Caſe as well as their Wives and 
Children: He ſaid the French King had obſerv'd to 
his Brother, King Fames, how unlikely it was he 
ſhould bring in Popery with a Proteſtant Army : 
That he was ſure the bringing in a French Army 
muſt be the Deſtruction of the People of England 
and the Proteſtant Religion; and would bring 
them to Wooden Shoes: And that as it was ſaid at 
the Deſtruction of Carthage, The Common Wealth 
was always to be minded, that he believ'd the Pri- 


— 0 was Guilty; and thetefore he was for the 


brought in upon a Suppoſition that there wa 
other Law ny the Priſoner by; but he ſai 
cording to Coke, where there was but One Wit- 
neſs in Treaſon, he ought to be try'd before the 


Page 306. Conſtable Bis Man and in Murder alſo, 
4 
ot © 


Mr. Brotherton obſerwd, That this Bill ge 
c- 


where one Man Kills another beyond Sea, 
he could n try'd by the Common Law, but 
muſt be try'd by the Marſhal; as was Sir gow 
Ameſly's Caſe in Rich. II. Time, and the Lord 
Herbert's in Hen. VI. and he brought theſe In- 
Whether iz be ſtances to ſhow, that though the Common Law 
zan inthe ſhould fail, there was no need of a Bill in this 
Parliament Caſe. a oj 
to take away Here Myr. Brotherton was interrupted by the 
a Man's Life great Noiſe in the 272 upon the Novelty of the 
on len Evi- A nt; and be did not proceed in it. | 


dence than in Mr. Paget ſaid that he did admit, that the Houſe 
inferiour in their Legiſlative Capacity, were not booed by 
a : % S 


Courts. 
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the Methods of inferioor Courts; but that in the 


Proſecution and Conviction of Offenders, where 
the Wiſdom of Parliament had preſcrib'd the Me- 
thod, He did think that Houſe could not take away 
a Perſon's Life upon leſs Evidence than inferiour 
Courts could do; for whereas it was ſaid One Evi- 
dence and theſe Papers were Proof enough here, they 
might as well alledge that theſe Papers were Evi- 
dence enough even without,One Witneſs: And if 
they might take up with leſs Evidence than inferi- 
our Courts, Who could declare how little Evidence 
might take away a Man's Life? That this being 


the firſt Perſon he had fat in Judgment upon, he 
.hop'd he ſhould be excuſed, if, upon ſuch Evidence 


AS ared before them, he could not give his 
Conſent to this Bil. . | 


Sir William Lowther ſaid, If there had been Two 


Witneſſes the Houſe had not been troubled with 
the matter, but this was a Caſe of a very extraor- 
dinaty Nature, and requir'd a very extraordina- 
ry Proceeding. That ſeveral had been convicted 
upon the Evidence of this Witneſs whoſe Teſti- 
mony they had, and every one of them confefs'd 

which ſhow'd it was a notorious Truth; and 
where Circumſtances were ſo notorious they were 


to amount to a Second Witneſs, as he had heard 


in Weft minfter- Fall,; and in Caſes of Life too, as 
where one comes out of a Room with a bloody 
Sword where one is found murder'd, the Law did 
preſume that Man murder'd him, though there 
was only this Circumſtance. He ſaid that the 
Priſoner had fled for it, which was a further Pre- 
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Page 305. 
Perſons con- 
victod on pre- 
ſumptiee Ee 
vidence in in- 
f:riour 5 


Courts 


ſumption of his Guilt ; and upon the whole it ap- _ 


pear d to him that he was Guilty. 


Mr. Harley ſaid, Although they had an abſo- 
lute: Authority, that Authority ought to be exe- 
cuted by the Rules of Reaſon and Eternal Jaſtice : 
And he look' upon it as an inviolable Rule, that 
no Man could forfeit his Life in ſuch a Caſe as this 
without Two Witneſſes. That this was ſuch an 


antient Land-Mark, that he would never draw a 
Curſe upon him and his Poſterity by removing it. 


That he thought the Argument, drawn from 
the Danger the Government might be expos'd — 
; | oug 


* 
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ought not to be taken in Groſs but examin'd, for "i 
the ame Argument had been us'd in the Caſe of = 
an innocent Perſon ; The Romans will come and tl 
rake our State and Nation : But with how much in 
Reaſon that was urg'd every one knows. That G 
this Gentleman was not in open Rebellion, and :- 
though they had not their Hands in his Blood he K 
was their Priſoner, and in the Power of the Law; u 
and he did not ſee what Danger they could be in te 
from a Man in ſuch Circumſtances. + That Two A 
forts of Arguments were us'd, one Party would m 
have it, that this Method would — make fo 
him confeſs ſomething, another, that he ought to as 
be made an Example: That as his Conſeſſion was th 
now urg'd as a Reaſon for this Bill, the ſame Rea- fo 
ſon might lead them to bring in another Bill to Ii. 
make him à good Evidence. | That this ce 
Bill had not come before them if ſome great Men m 
had not been aſpers'd ; but were they the neareſt 
Relations he had, he would be againſt the Bill up- | 7 
W on their Accounts. That there were ſome i n 
| Preſidents that had been made very unanimouſly, , 401 
which in bad Times had been turn'd to ſhed the fer 
beſt Blood in England : That the ſtion was he 
not whether Two Witneſſes were the Rule of 2 
Met minſter- Hall, but if it was the Rule of right = 


Reaſon; and that twas a Maxim in our Law, 
that, Make what Law —— ainſt the Lam of 
God, wat Void. And this was the Law of God 
and of right Reaſon. 92; 

Page 38. Mr. Chancellor of the Exchequer ſaid, If the Par- 


| 
| 
| 
| 
"y 


liament might not proceed without twoWitneſſes, | he 
| in the Caſe of Treaſon, then there was no Room = 
left for a Bill of Attainder; unleſs they would take — 
the Buſineſs of inferiour rts upon themſelves * — 
That inferiour Courts were to go by the Letter of the 
the Law, and whoever could avoid that might ef Ble 
cape Puniſhment there; but the Legiſlature was 5 + 
not to be dallied with: And if the Offence, were — 
of that Nature that inferiour Courts could not tac 
reach it, they might go beyond all Forms to pre- — 
ſerve the Government: Was it by the Forms of * 


common Juſtice below, that they declar'd the 
Throne vacant, and King William lawful King 


Was \ 
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Was it upon the ordinary Rules of Weſtminfter- Whether the 


Hall that his Title depended ? No, Itdepended on Parliament 
that Maxim, that the Parliament of Eng/and were acted accord- 


intruſted with the whole, and might conſtitute a — 
Government for the Preſervation of the whole; ure Throws 


on this Principle he gave his Vote to declare „cant on the 


King William his rightful and lawful King: And Abdication? 


upon the ſame Principle, he declar'd his Enemies Or, Whether 
to be Traytors—— That ſome Gentlemens upon that 
Arguments run upon the ill Conſequence this Principle chat 
might have in another Reign, but though he was the Parlia- 
for avoiding ill Conſequences, in another Reign, ment might 
as much as he could, his immediate Care ſhould be onſtiture 4 
the preſerving the preſent Conſtitution : There- 1 — 
fore to preſerve that, and the Prerogative of Par- — his 
liament in all Points; and becatſe he was convin- „ation, 
ced the Priſoner was Guilty, he concurr'd in com- 
mitting the Bill. FO | 
Collonel Grauvil ſaid, He would deal with Sir 
Jom Penwick as he would have all Men deal with 
im; and if it was his own Caſe, if he was not al- 
low'd a Tryal, or the Benefit of making his De- 


| fence, according to the known Laws of the Land, 


he ſhould think his Blood anjaſtly ſpilt, were he 
never fo guilty: That when once they broke 
through the Laws that were made for the Defence 
of every Man, though their End might ſeem to 
juſtifle them, becauſe 'twas to come at an ill Man, 
yet it was to be conſider'd, that the beſt Men were 
to be come at as eaſily as the worſt; and he was 
the more cautious of dipping his Hands in Blood, 


becauſe he obſerved in the Story of the late Times 
that there were a ſet of Men, who, when they 


had once begun and _ their Hands in the 
Blood of my Lord Srafford, hothing would appeaſe 
_ till they had ftain'd their Hands in Royal 
ined.  -. f 
That he ſhould always be againſt what was cafl'd 


a Tryal to Day, for he did not think it any; and 


they were a moſt unfit Court to determine this 
matter: That ſome were accns'd, and it was hard 
the Perſon accus'd ſhould be Jadge at the fame 
time; and if he had been one of them, he ſhould 
never have gone about to his Evidence by 
Vol, IV. Fart 1 E. ctans- 
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cramming 2 Bill of Attainder down his Throat. 

That there were other Gentlemen here that were 

- oblig'd to be Council for the King, and he thought 

it hard that they too muſt fit as Judges: That 

he thought ĩt hard alſo upon the King, who wou'd 

rather take - _ to „r himſelf with his 

| Subjects, and by ethod was put upon pro- 
Page nouncing the Sentence* of Death himſelf =" cond 
. jecting the Bill —— That upon the whole he 

| thought the Bill unjuſt in itſelf, and dangerous in 
* its Conſequences, and there fore hoped they would 
| L not commit it; | | 
>, Whether the Sic Herbert Crofts ſaid, If it were the Law of 
” Law of God. God and. Nature that no Man ſhould be put to 
requires Two Death without Two. Witneſſes, he wonder'd all 
Wands = Chriſtian Nations were not govern'd by that Law ; 
_ 2 au he defir'd the Gentleman who aſſerted it,wou'd. 

— be pleas d to prove it from Scripture; or he hop'd 

it would have no Weight: That this Attainder 
founded the ame Reaſon as the Duke of 
anmouth's, for he was equally out of the Reach 
of the common Courſe of the Law, One Witneſs 
being withdrawn; and they had no Way to come 
at him but their Legiſlative Power: That till he 
could fee fomewhat of that Law of God, made out, 
that had been talk'd of, he muſt go according to 

the Law of his Reaſon, and be for the Bill. 

_ Sir Cir Aſuſgrave obſerv'd, That it was 
agreed by all, that this Power 6ught not to be ex- 
excis'd bat upon extraordinary Occaſions: That 

Treaſon, twas true, was a great Crime, but 
*twas to be conſider d what there was in this Caſe, 
to make it differ ſo much from other High Trea- 
ſons, that they muſt proceed in this extraordinary 
| manner. Indeed he kad aſpers'd great Men, he 
Page 310. had prevaricated with the Government, and pro- 
trated his Tryal, till a Witneſs was withdrawn. 
if theſe Reaſons were ſuffiGent, to induce 
m to have Recourſe to a Bill of Attainder 
„ whenever there ſhould be but One Witneſs | 
for the fature, by Virtue of this Preſident, the Le- 
| 05 won muſt interpoſe, and a Bill of Attainder 
in: But then, To what purpoſe was 
the Care -and Wiſdom of their Anceſtors and. 
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themſelves; who had provided; that where the The Care of 
rime was ſo great, and attended with ſo great the Legiſla- 

niſhment, there ſhoald be Two Witneſſes: --- — in pro- 
That in this Preſident it would alſo appear by their — 2 
ournals; that they had cauſed the Depoſition of a Te Wernet. 
erſon to be read who was abſent, taken before a f to no 
a Iuſtice of Peace, when the Party accus d had ao purpofe. if 4 
Opportunity to intefrogate him; and that they ill of Ar- 
had heard a Witneſs, as to what was ſwore in the tainder muſt 
Tryal of another Man, and this appear'd to be, to be brought in 
ſupply the Defect of a Witneſs Viva Voce. Now, it when there & 
was not becauſe it was not agreeable to the Rules but One. 
in Weſt minſt er- Hall that ſuch Teſtimony was not „ 
to be admitted (for there was no expreſs Law a- — 
gainſt it) but the Rule was founded upon Iuſtice eg aty if 
— common Right; that no Evidence ſhoùld be not preſent ta 
rought againſt a Man, that was given in a Cauſe croſ examine 
—— 3 _ a 12 when the _ _ the Witneſs, 
made, an ad no rtunĩty to cro - nor any ch 
mine the Witneſs. 0 1 that has — 
Then the Queſtion was put, That the Bill ſnou d ſworn at an 
be committed; and it paſs'd in the Affirmative, A 
| Ays 182. Noes. 128. gaiaſt a Cri 
The Committee made an Amendment to the ; 
Bill, adding the following Words, Of which Tres. 
fon, the ſaid Sir John Fenwick is Guilty: Which 
was agreed to by the Houſe. ; L 
5 25 Nov. 1696, The Bill. againft Sir John En- 
wick was reack a Third Time, whereupon, Mr. 
Methmin ſpoke to this Effect. | | 
He ſaid, He thought it was every Man's Duty, 
a Caſe of this Importance, to give his Reaſons 
for his Opinion; and that no man ought to be for 


the Bill, who wasnotconvinc'd Sir John was guil- 


ty of High Treaſon: And that the Nation had * 31 . 
Reaſon to proſecute him in this eitraordinary Page a 
manner. Now he ſaid, That which diffinguiſh'd' 
this Caſe from others, was the Danger the Nation 
apprehended themſelves in from this Conſpiracy 
and that this Danger was not over ʒ and alſo, tha 
Sir John would have contributed to their Safety 
by a Diſcovery, as twas generally believ'd ; bet 


ut all the Ble he _ EY of 1 


e 2 
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the Nation had from him, had been to procure his 
Tryal to be put off, and contrive a Paper tending to 
create new Dangers, and do them all the Preju- 
dice he could; and in the mean time One of the 
Witneſſes had been withdrawn by his Friends. 
That he could not think they were bound by 
the Rules of Weftminfter-Hall, becauſe here they 


acted in their Legiſlative Capacity, and were ma- 


The ſame E- king a new Law for attainting Sir John Fenwick, 
vidence & re- and exempting his particalar Caſe from what the 
quid rocon- L required in other Caſes; for that it was ne- 
> a Man o® vet tobe 1 Law for any other afterwards: In Im- 
_— „ packments indeed, he acknowledg'd the ſame E- 
—— vidence ſhould be requir'd as in inferiour Courts, 
— but that it was not neceſſary in this Caſe; and as 
to the Law of God and Nature, and of Nations re- 

quiring Two Witneſſes, that was not fo; but 

however a Perſons Guiit was made evident he 


ought to ſuffer for it: Aad that no Two Nations 


No Two N. agreed in their manner of Proof, and that we dif. 
— — fer d from all other Nations in producing the Wit- 
1 af Þ — neſſes Face to Face, and requiring Two Witneſſes 
__ in Treaſon, and that we our ſelves did not require 
— the ſame Proof in ſome Crimes as we did ia others, 
yy 2. for Qze Witneſs was ſuffcient in Felony, and be- 
fore the Statute of Edw. VI. even in Treaſon that 
Evidence was fafficent ; which was ſufficient to 
encline the Jury to give their Verdict. 
That if this Preſident had been made in the Caſe 
of an innocent Perſon, or even where the Fact 
was doubtful by a prevailing Party, it had been an 
ill Preſident: But, it being made for a Man who 
was notoriouſly guilty, and one who deſerved this 
extraordinary Reſentment of the Nation, and 
who had been brought to Juſtice in an ordinary 
manner if he kad not eluded it and made it im- 
acticable: He thought, if it ſhould appear the 
tion would not be pat off ſo, but made an Ex- 
ample of this Man, Poſterity would applaud and 

thank them for it. =_ 
Sir Godfrey Copely held, That the Parliament 
were not tied up to the Rules of any Society 
whatever, bat ill they were to act according to 
the eternal Rules of Juſtice and right Reaſon, 
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which were unalterable; and he thought it not 
agreeable to theſe, iſe the Criminal did not know 
55 whom he was accus'd; and the Accuſer was not 

rought Face to Face. He was, indeed, of Opini- 


on, Sir Jour was Guilty, and that there was clear 


Proof of it by one Witneſs; but the Indictment 
which was found behind his Back, he thought, ra- 


ther leſſen'd, than added to the Evidence. For by 


the ſame Rule, they made this to ſupply part of 
the Evideace that was wanting now; they might, 


at another time, make uſe of ſomething of that 


Nature, to ſupply the whole. And as to the Ne- 
ceſlity of this Procedure; He could not fee any 
reat Hazard the Government could be in, from a 
Man who had lain Six Months in Newgate, and no 
body come near him ; or any Diſcovery they could 
exped from ſuch a Man, as was worth their while. 
That indeed, if he were a Man of Invention and 
Practice, it might be ſome Spur to him; and to 
fave himſelf, poſſibly, he might frame a Plot, that 
might make the beſt Subjeft tremble. And if, on 
the N he knew nothing, or was ſuch a 
plock ead, he was able to invent nothing; Would 
hey then think it reaſonable, to hang a Man for 
bis Ignorance, or want of Senſe? That he did not 
think Sir John Fenwick's Life, worth the Debate 
of the Houſe; but if this Method of Proceeding, 
were warranted by Parliament, it would be in vain 
for a Man to offer at a Defence, though he were 
never ſo Innocent, 
Mr. Foley, the Speaker's Son, ſaid, There were 
n any Inſtances, that Innocent Men had loſt 
eir ren but they had proceeded from Prece- 
| = gun ppon Guilty Men. And whereas it 
ad been ſaid, That if they did not believe Sir 
ohn Fenwick Guilty, noother Conſideration ought 
to move them to be for the Bill, The Reaſon he 


was againſt it, was, Becauſe it did not appear to 


him, pon the Evidence, that Sir John Fenwick was 
Guilty : For that which was not legal Evidence, 
with him, was no Evidence. And if it had not 
been thought reaſonable to Condemn Men, for- 
nerly, upon ſuch Evidence; How came it to be 
Pott neceſſary to do it now 7 That if believing 
T 
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the Nation had from him, had been to procure his 


Tryal to be put off, and contrive a Paper tending to 


create new Dangers, and do them all the Preju- 
dice he could; and in the mean time One of the 
Witneſſes had been withdrawn by his Friends. 
That he could not think they were bound by 
the Rules of Meſt minſt er- Hall, becauſe here they 


acted in their Legiſlative Capacity, and were ma- 


The ſame E- king a new Law for attainting Sir John Fenwick, 
vidence & re- and exempting his particular Caſe from what the 
quirdcocen- LU required in other Caſes for that it was ne- 
— a Man en ver tobe a Law for any other afterwards: In Im- 
_ „ peschments indeed, he acknowledg'd the ſame E- 
ID vidence ſhould be requir'd as in inſeriour Courts, 
Courcs, but that it was not neceſſary in this Caſe; and as 
to the Law of God and Nature, and of Nations re- 

quiring Two Witneſſes, that was not fo; but 

however a Perſons Guilt was made evident he 


ought to ſuffer for it: Aad that no Two Nations 


No Two N. agreed in their manner of Proof, and that we dif- 
| —_— fer d from all other Nations in producing the Wit- 
on e = neſſes Face to Face, and requiring Two Witneſies 
"om in Treaſon, and that we our ſelves did not require 

the ſame Proof in ſome Crimes as we did in others, 

. for One Witneſs was ſuffcient in Felony, and be- 


fore the Statute of Edw. VL even in Treaſon that 


Evidence was fafficent ; which was ſufficient to 
encline the Jury to give their Verdict. 
That if this Preſident had been made in the Caſe 
of an innocent Perſon, or even where the Fact 
was doubtful by a prevailing Party, it had been an 
il Preſident: But, it being made for a Man who 
was notoriouſly guilty, and one who deſerved this 
extraordinary Reſentment of the Nation, and 
who had been brought to Juſtice in an ordinary 
manner if he had not eluded it and made it im- 
practicable: He thought, if it ſhould appear the 
Nation would not be pat off ſo, but made an Ex- 
ample of this Man, Poſterity would applaud and 
thank them for it. * 
Sir Godfrey Copcly held, That the Parliament 
were not tied up to the Rules of any Society 
whatever, but till they were to act according to 
the eternal Rules of Juſtice and right Reaſon, 
| 10 
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Which were unalterable; and he thought it not 
agreeable to theſe, ife the Criminal did not know 
by whom he was accus'd; and the Accuſer was not 
brought Face to Face. He was, indeed, of Opini- 


on, Sir yoo was Guilty, and that there was clear 


Proof of it by one Witneſs; but the Indictment 
which was found behind his Back, he thought, ra- 
ther lefſen'd, than added to the Evidence. For by 
the ſame Rule, they made this to ſupply part of 
the Evidence that was wanting now; they might, 


at another time, make uſe of ſomething of that 


Nature, to ſupply the whole. And as to the Ne- 
ceſſity of this Procedure; He could not ſee any 

reat Hazard the Government could be in, from a 
Man who had lain Six Months in Newgate, and no 
body come near him; or any Diſcovery they could 
expect from ſuch a Man, as was worth their while, 
That indeed, if he were a Man of Invention and 
Practice, it might be ſome Spur to him; and to 
ſave himſelf, poſſibly, he might frame a Plot, that 
might make the beſt Subject tremble. And if, on 


the contrary, he knew nothing, or was ſuch a 
Block ead, he was able to invent nothing; Would 


hey then think it reaſonable, to hang a Man for 
his Ignorance, or want of Senſe? That he did not 
think Sir John Fenwick's Life, worth the Debate 
of the Hoyſe; but if this Method of Proceeding, 
were warranted by Parliament, it would be in vain 
for a Man to offer at a Defence, though he were 
never ſo Innocent, : 
Mr. Foley, the Speaker's Son, ſaid, There were 
hardly any Inſtances, that Innocent Men had loſt 
eir bs but they had proceeded from Prece- 
ents begun ppon voy roy And whereas it 
ad been ſaid, That if they did not believe Sir 
ohn Fenwick Guilty, no other Conſideration ought 
to move them to be for the Bill. The Reaſon he 


was againſt it, was, Becauſe it did not appear to 


him, pon the Evidence, that Sir John Fenwick was 
Guilty : For that which was not legal Evidence, 
With him, was no Evidence. And if it had not 
been thought reaſonable to Condemn Men, for- 
nerly, upon ſuch Evidence; How came it to be 

qught neceſſary to do it now? That if believing 
FR n 9 
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Sir John Fenwick were Guilty, were a ſufficient 
Reaſon to Condemn him without Legal Proof; Of 
what Conſequence might this be, for many Thing 
t he had beljev'd, as much as he did this; he ha 
found himſelf miſtaken in? And if this Man ſhould 
appear to be Innocent, after they had taken awa 
his Life, and ruin'd his Family; Would it be ſuf- 
ficient to ſay, _— had follow'd their own private 
ions? Indeed, where a Jury acted upon a le- 
Teſtimony, they had no Reaſon to ſaſpe they 
ere free from Blame; but, Whether they ſhould 
de ſo in this Caſe, was a Queſtion? | 
That they ſhould paſs this Bill, either, becauſe 
he would not be an Evidence, or, becauſe there 
was no Evidence againſt him; were ſuch Induce- 
ments, as were not warranted by any Precedent 
that had been produc'd. That if Sir John Fen- 
7 was to be hang 'd by them, becauſe there was 
c 


one Witneſs againſt him, ſo might another 
an: And if they paſs'd that Bill, a Man's Life 


would be as precarious as his Election. That as to 


the Danger the Government would be in, if they 
Mould ſuffer him to live: He did not think it was 
in more Danger from him, than from any other 
Jacobite in England. That he was not for bringing 
the Blood of Sir Johm Fenwick upon him, or his 
Poſterity ; Nor could he conſent to the making a 
Precedent, that a Man ſhopld be hang'd without 
Evidence, | | 
My Lord Cutts ſaid, That as the moſt infignifi 
cant Creature did not fall without the Conſidera- 
tion of Heaven, he could not be of the Gentle- 
man's Kind, who did not think the Life of this 
tleman worthy of their Conſideration, On 
the other Hand, he did not ſee why People ſhould 


doubt of what they clearly perceiv'd; . 
at 


cauſe ſometimes they had been miſtaken. _— 

if ever there was an extraordinary Caſe, this was 
one; Or, if ever any Government was in Danger, 
— was, or might be, upon the Reſolution of that 
Day. Ind though Sir Joby Fenwick was in Cuſto- 
dy, there was ſtill a Combination amongſt them; 
and, that *twas by Rewards and Puniſhments, a 


Fevernments were ſupported ; And if they Jook'd 


has 
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upon this as a trifling Matter, they might have 
Plots every Day. That while he remain'd in Cu- 
ſtody, the Party were incourag'd to proſecute their 
Deſigns. And, he thought, upon the Matter be- 
fore them, depended no leſs than the Fate of En- 
gland, of Europe, and of all their Poſterity, But 


concluded, that he dealt with Sir John Fenwick, 


with the ame Candour and Honour, as he ſhould 
always deſire to be dealt with himſelf. 


Sir Godfrey Copley ſaid, All that he meant by 


Sir Johm Fenwick's not being worth the Confidera- 
tion of the Houſe, was, That he thonght it not 
worth their while, to act in their Legiſlative Ca- 
pacity upon him, | 1 

Sir Charles Cartwright ſaid, There was fo much 
Roguery in the World, he thought it difficult to ; 
arrive at the Truth. That one Toung, had lately Toung's Plot 
contriv'd a Plot, ſo cunningly, againſt the Biſhop againſt the 
of Rocheſter, that if a Bill of Attainder had been Bithop of Re- 


brought in againſt the Biſhop, before the Contri- <b#er. 


"Vance had been diſcover'd, he did not know what 


might have been the Conſequence, That he did 
not think the Fact ſufficiently prov'd againſt Sir 
John Fenwick, and therefore could not give his Con- 


ſent to the Bill. | 
Mr. Manly ſaid, This Proceeding, conſidering 


the Circumſtances, was not only uncommon, but 
unprecedented ; And, that though he had never fo 
many Obligations to, or Dependances upon, the 
Crown; it ſhould not influence his Judgment, in 
1 1 of 4 7 and Rr: That ĩt . * 8 
ly the Policy of England, to require two Witneſ- ON 
ſts in this Caſe ;, but the general Conſent of the — 
whole World, grounded upon the Law of God, Treaſbn, by 
notwithſtanding what had faid to the contra- the Law of 
y: And if they would look into Numbers and God, ange 
euteronomy, there were three Texts very expreſs the'Law of 
in it. That this was illuſtrated in the Story of Su- all Nationg. 
ſannah; and upon this, her Safety depended. And 
the Jews, in the Proſecution of our Saviour, were 
oplig'd to find two Witneſſes againſt him. And 
that this appearing, to be both the Law of the 
nd, and the Law of God, muſt alſo be the Rule 


he ſhould govern himſelf by. That it were bet- 
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ter his Majeſty ſhould put an end to the Plot, by 
interpoling his Grace — Mercy, at this 2 


than that the Legiſlative Power ſhould, in this ex- 


traordinary Manner, take off a Perſon, againſt 


whom there was no legal Evidence. —— That 


no Man pretended to deny, but the Precedent 
might be dangerous to Poſterity. And they who 
were intruſted with the Lives and Liberties of the 
People; as they were to do nothing to the detri- 
ment of the King, becanſe upon him and his Go- 
| verament, the publick Safety depended : So they 
ſhould do nothing for the King, that might turn 
to the Detriment and Hazard of the People, That 
be was ſorry to hear an Honourable Lord ſay, We 
were not yet out of Danger; when he was ſo near 
the King, and had fo great a ſhare in the publick 
Dang: But ſure, there could not be any great 


nger, from a Prin, they had taken ſuch Care 


uld have no Converſation with any one; and de- 
* of his Eſtate, He was not of a Size, or his 
- Alliances fo Conſiderable, as to be much dreaded 
in his beſt Circumſtances; much leſs, in the Con- 
dition he was in: And they ſhould take Care, they 
6 not wound themſelves by his Blood. That 
was againſt the Bill, and hop'd it would not 
; 8. 1 . 4-4 

Ph William Strickland thought it neceſſiry the 
Bill ſhould paſs, that People might be deterr'd from 
any ſuck Practices againſt His Majeſty, in hopes of 
eſcaping Puniſhment; if they could elude the Ju- 

Rice of inferiour Courts. „ 
Mr. Dolben was of Opinion, That it was not 
the Intention of the 25 Ed. III. that the Treaſons 
Page 16. there enumerated (of which this was one) ſhould 
Never wavady be adjudg'd in Parliament, but left to the Deciſion 


_ — of inferious Cgarts And he knew but one ſingle 
the Hands of Inſtance of any One, that eyer was Attainted by 


Bill, for any Tre contained under thoſe = 
cies in the 25 Ed, III. unleſs they were in apen Re- 

Illion, or hr fled for it; And that was the Caſe 
of Ferham. That he never heard of any Perſon, 
d ; Who after Iſſue join'd, in order to his Tryal in amq- 
cut off that was taken ont of their Hands, 


ther Court, th 83 
n 45 of gedarr'd the Benefit of the Judgmentof his Peerh 
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of his Challenges, &c. and deſtroyed, and cut off 


extrajudicially, by an Act made on purpoſe, ex 


oft facto, That he never met with any Inſtance 
ike it, except that in my. Lord Srrafford, And in 
the Act of Reverſal, it was taken Notice, That 
that was done by à turbulent Party. And it was 
the Opinion of their Predeceſſors, That ſuch Pro- 
ceedings as theſe, were contrary to the fundamen- 
tal Rulesof Juſtice and Right; which —— 
as well as other Courts, ought to be govern' 

, That the Reaſon given for Reverſing Inſtanees of 
the Attainder of Roger Mortimer, was, becauſe he ſeveral Ar- + 
was Attainted contrary to the good Laws and *ainders re- 
Cuſtoms of the Kingdom; And Ferbam's was in vert d, be- 
like manner Revers'd; Sir Thomas Haxey's was al- _ they 
ſo revers'd, and declared to be againſt Law. 2 
That the Attainders in Hen. VIII. were Con- — 
demn'd 8 all Law and Juſtice. And the the Law 
Stat, of 1 Ed. VI. c. 12. That there might be no oughe to bo 
ſuch Proceedings for the future, reduc'd all Trea- the Rule, even 
ſons to the antient Standard of 25 Ed. III. And in Bills of At- 
Enacted, That no Man ſhould be ConvitFed or Con- wander. 
Aemn'd for Treaſon, but upon the Teſtimony of two 


Witneſſes, That he took this to be a general Law, 


and that it extended to Bills of Attainder; ſince 
thoſe were the principal and moſt powerful Con- 
victions and Condemnations. And then he deſir'd 
them to conſider, If this Bill of Attainder was ſa 
ported by ſuch Evidence, as that Statute requir'd? 
hat he 0 according to the Lord Chief Ju- 


ſtice Vaughan, they were bound by the Rules of 


Law, though not to the Forms of Law. And fince If they were 
every body allow'd they were bound, as to the to be gui 
Nature of the Fact, by the 25 Ed. III. and they by one Sta- 
were to form their Judgment of the Fact, by that tute, as to tha 
Statute, And if the 25 Ed. III. was held to be bind- ure of the 
ing to them, ſo as to preſcribe them a Rule to judge , 9 


of the Fact by; Why were not the Statutes of — 


Ea. VI. binding to them, as to the Evidence of the Beides 


that Fact? And though it was granted (which had .uirg 
not been prov'd) that one of the Witneſſes was prove char 


| amp by wr form Fenwick's Agents: Did it Fact. 
0 


that therefore Sir John Fenwick ſhould be. 


. 
- 
. 


follow 
jopmediaxely pur to Peach? Na, he held net bur 
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© © Page 317. that it would be more reaſonable, to make a Law, 
That the Depoſitions of that Witneſs, ſhould have 


the fame EffeR, as if he had been here, to give his 


Evidence vivs voce. For then, they would not de- 
ive Sir John of his Tryal, and the Benefit of his 
| denges; which was the Birthright of every 


* . 
Theſe Bulls * t theſe Bills of Attainder, were like S:/y- 
— - wa phys Stone, and often roll'd back upon them who 
Þ — Promoted them; and of my Lord Cromwel, who 
— ad vis d them in the Time of Hen. VIII. it had been 
bbſerw'd, the Advice prov'd fatal to himſelf. 
3 That if he ſhould conſent to the paſſing this Bill, 
p on any other Grounds than were agreeable to the 


* * 4% 


Hus of God and Man, he ſhonld think himſelf 


Guilty of Sir John Fexwick's Death: And he did 
not think he had any fach Grounds, and therefore 
begg'd leave to be againſt it. 

If it be a Sir Edward _ obferv'd; That moſt of the 
Reaſon Attainders which had been produc'd, as Preſidents 
reverſe At» for them, had been Revers'd; and that, becauſe 
tamders, be- the Perſons Condemn'd, had not had the due Be- 
cauſe the Par- nefit of the Law. Now, he thought, if that were 
— had not n good Reaſon for reverſing ſuch Attainders; it 
= — was alſo a good Reaſon, why they ſhould not 1 
The fame ceed by Attainder,- That this was the firſt 
Roaton held Bill of Attaidner, except the Duke of Monmouth's, 
againſt tbe That had begun in the Houſe of Commons; and he 
Enatting thought the Reaſon to be; becauſe, here, they muſt 
them. hear without Oath, and condemn without an Oath, 


This is the and that neither They, nor the Party accus'd, 


faſt Bill of could have any Advantage againſt a Witneſs who 
Neander, be- gave a falſe Teſtimony, as they might in the other 


n «+. {ach Bills in the Houſe of Lords, and tranſmit them 
cep the Duke to the Common open which they might judge. 
tf Honours, That Whereas it had been denied, that the Law of 


God requir's two Witneſſes : He found, in the 


. 19th of Deuteronomy, that in Caſe of Idolatry, 
which was the High Treaſon of that Time, it is 

oY faid expreſly, That no” Man ſhall be condemn'd to 
* #&ie bythe mouth of one Witneſs, but by two or three 

* Witneſſes be ſhall ſufft?, That he too the Reaſon, 

by which this Bill Was to be „ 


89 


. 


— Houſe. And that the Method had been, to paſs 
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That they did not go upon the Whimſies of Felton * 
or Ravillack, but upon the Proofs that had been veſſes in Trea- 
made there: And though there were not two Wit- 
neſſes; yet upon what appear'd in Proof, he was 
convinc'd that Sir John was Guilty. That as to ;jamurder too. 
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of all Society: For if it were once admitted, that If Judges may 


People might act according to their private Con- go according 


ſciences, and not by the Rules preſcribd them, no do their pri- 


Man could be fafe. Felton, who kill'd the Duke re Conſci- 


of Buckingham, and Ravillack, that kill'd Hen. IV. cnces and are 


of France, a&ed by this Principle: And this Ar- rue Fader gat 
gument of Conſcience, had acted all the Villainy Lays, no Man 
of the laſt Age; and gone a great Way, in diſturb- can be cafe. 


ing the Happineſs of this, That if this Houſe were — 


not bound by Rules, neither was the King; but/Villainies 
he might turn Twenty Colleges out of Doors, if added on pre- 


his 3 prompted him to it. And if this tence of Con- 
were t 


e Caſe, into what a Condition had they ence, 
brought themſelves? That they ſeem'd fond of Page 318. 


being ſprinkled with the Blood of Sir John Fun- 


wick; but ſince the Government was not in Dan- 
ger, he believ'd, the Country would be glad that 


their Blood might run ſecure in their Veins, and 


not be tapt upon every Occaſion, to ſerve a Turn, 
That if this Bill did not paſs, Sir John Fenwick 
might live in Miſery all his Time: But if it did, 

no Man could foreſee the Conſequence. For if 
there were Rules to be obſerv'd in all Govern- 
ments, and no Government could be without them 

If they ſubverted thoſe Rules, they dęſtroy'd the 
Government; and therefore he gave his Negative 


to the Bill. Objected, If 


Mr. Chancellour of the Exchecquer anſwer'd, — 3 
ve twoW ig- 


ſon, according 
to the Jewiſh 
Law, why not 


the Place in Deuteronomy, requiring two Witneſſes, That if it 
It requir'd the ſame in Murder; and if they were were theeter- 
to be govern'd by the Jewiſh Law in one Inſtance, nal Law of 


they ought to be ſo in the other: And then they God ro have . 


ought to bring in a Bill, to repeal the Laws of Ex- tv Wirneſſes, 
land, as to the Evidence that was admitred here, — are 
n Caſes of Murder. That if this had been the — — 


Eternal Law of God and Man, that there ſhould __ , 0 
de two Witneſſes, Where was that Eternal Law . ocheru ite 
in England, before Ed. the VIth's time? and, Why ia ſome Spe- 


as it otherwiſe in ſome Species of Treaſan, in cies of Tr 
* «at t iy 2 England, fon KU. 7 


* 
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England, at this very Day; as in the Caſe of Coin- 
ing? That the manner of Proof, was different in 
— gant and that there was no Country 
in which there was not a Power lodg'd in the Go- 
vernment, to be exerted upon extraordinary Oc- 
caſions, beyond the legal Way of Proſecution. 
And that he did not believe there was that Place in 
Europe, in which it was ſtrictly neceſſary, there 
ſhould be two Witneſſes to take away the Life of 
a Man; though it were fo, as it is here, in all or- 


W 
— 
ory 


Admitted, dinary Cafes. He acknowledg'd, that even in Im- 


That in Im- 2 there ought to be two Witneſſes; 
t 


theſe Proceedings in Parliament, were expreſſy 


— . exe mpted from this Rule, by a proviſo in the Sta- 
Wine. ute. And, he thought, it would prove much 
more fatal, if it was held, that the Parliament 

could not proceed in ſuch a Caſe, than that a guilt 
Wherher the Man ſhould ſuffer. That whereas it was laid, 
Ader of this was the firſt Preſident of a Bill of Attainder, 
= Commoner, began in the Houſe of Commons, except the Duke 
or of AMonmonths; He believ'd, if it were not begun 
in this Houſe, it could not be brought in at. all: 


originally. * 
Mr. Pelham ſaid, They did not mean, that the 
Aoſaick Law was binding at this Day; but as to 
the Morality of it, and ſo far as it was founded on 
Page 319. Reaſon and Juſtice. But as this Law, of two Wit- 
neſſes, had been inſtituted by God, and confirm/d 
by our Saviour and his Apoſtles; and alſo, made 


part of the Law of England, He did not think this 


a = Occaſion, for diſpenſing with ſo fundamental 

a Law. | : 
Page zo. Mr. Bromley, of Warr, ſaid, The great Argu- 
| ment that was us'd, was, That the Secarity of the 
The Bit Government, requir'd the paſſing of that Bill: 

brought in. And that, he thought to be a gooc 

= nn Would make it appear, that unleſs they proceeded 
er chat Way, the Government was in Danger. But 
— he obſerv'd, It was not that Conſideration, but 


m, bur — — the Vindication of an Honourable Perſon's Repus+ 


dicare a Per- tation, which brgught that Matter firſt before 


For there was a Statute, that the Life of a Com- 
®moner, could not be meddled with by the Lords, 


one, if they 
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That he ſaw no otcafion of exerting a Power, Page 321. 
which no body deny'd : That he did not fee any | 
Security it would be to the Government; and con- 
ſequently, there was no Neceſſity for it, and there- 
fore he was againft the Bill. | 

Mr. Harcourt ſaid; That to tell them the Go- Page 322. 
vernment was in Danger, and that the Fate of Tue 
England and Europe depended upon this Bill; was, of the Go- 
certainly, rather offered to amaſe, than to con- vernmemt, bum 
vince them. That the Government was in Dan a pretence. 
ger, from one they had in their Power, and might 
reſt rain him of his Liberty for Life: One, whoſe 
Eſtate: and Intereſt were fo very Inconſiderable. 
God forbid, that this ſhould be the Caſe of the 
Government; that it could not ſupport itſelf, with- 
out the taking away the Life of ſuch a One, con- 
trary to the Rules of Law! —— That againk the 
other Argument, of private Opinion; he ſhould 
not urge the Caſe of Enthuſiaſts and Madmen, 
but the Caſe of thoſe who had ſat in Judgment. 
If Opinion was to juſtify the Condemning of 2 


Man, let them never more call the Verdicts againft 
Mr. Corni/b, Mr. Sidney, and the Lord Ruſſel, Mur- 


ders: For, no doubt, their Juries would fay, they 

were Guilty in their Opinions. That they page 32z. 

were making a Preſident, which they could not do, 8 

without breaking through all the Fences of the + 

Law: And when it was made, they did not know 

who might ſuffer by it. | 
Mr. Comper ſaid, That from the Nature of the Page 324- 

Crime, and the Proof that had been made of it, 


. there was ſafficieat Ground to paſs this Bill. And Theugh his 
that they did not Condemn him, becauſe he had prevaricating 


protracted his Tryal, bat becauſe he had been guil- i a Wines 
ty of High Treaſon, manifeſtly prov'd againſt him. „ wizh- 
That he had been guilty of che work Treaſons; "um . 
which would have been prov'd in the ordinary 3 
Courſe of Proceedings, if he had not undertook to n 80 oor 
attone for his Crime, and ſerve his Country; and im 20 Desk, 


fo protracted his Tryal, till a Witneſs was gone. it was ſuffic- 


And then, when he thought himſelf out of the or- ent to juſtify 


dinary reach of Juſtice, he had ſet the Juſtice of their Procead- 
bis Country in Defiance. Although theſe were not ing in chi- 
ſufficient Grounds why he ſhould die, yet they manner 

wa | | were Saunſt him, 
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were ſufficient to juſtify their Proceedings in this 
manner againſt him. And although they had 
been told, that Prefidents had been begun with the 
3 of the Guilty; and afterwards, tlie ſame 
ethods taken to puniſh thoſe who were not ſo: 
Was it an Argument there ſhould be no ſuch Thing 
3 as Juſtice, becauſe the ſame Methods might be made 
The Evi- uſe of for puniſhing honeſt Men ?---- And as to the 
—_— R Objeftion, That there was no Legal Evidence, he 
beg * faid, It was a Miſtake : For before the iſt of Ed. VI. 
* Kamen. tha? one Witneſs was a good Evidence in High Treaſon. 
or in the And that neither this Act, or the 5 of Ed. VI. 
were intended to extend to the High Court of Par- 
liament. So, that though one Witneſs, corrobo- 
rated by Circumſtances, and the Confeſſion of the 
Party, would not be legal Evidence below, yet it 
was a legal Evidence in Parliament, according to 
the ſtrĩict Rules of Law: Becauſe, no Law had 
made two Witneſſes neceſſary in this Caſe. That 
25. even below, a Jury were not bound to go accord: 
ing to legal Evidence; bat they were Judges of 
the Fact, and were to go by no other Rule, than 
what was ridicul'd here, even the Rule of their own 
3 Conſciences. XA — 
t tho' the antient Way was, to begin a Bill 
of Attainder in the Houſe of Lords, where the 
Witneſſes had their Oaths, and then it was ſent 
down to the Commons: he thought, this was a 
better Way : And he had rather give his Conſent, 
upon hearing convincing Evidence, and that the 
Party had nothing to ſay for himſelt ; than upon a 
Bill tranſmitted from the Lords, and no other Evi- 
_—_ but that they thought fit to paſs it. That 
though Sir John Fenwick was ſaid to be ſo Inconſi- 
derable, that he could not endanger the Goverm- 
ment; it was plain he was to- be General, and 
knew a great many of the Officers; and he was 
fatisfied, he had not made that Attonement to his 
injur'd Country that he ought to have done: And, 
he thought, unleis the Bill proceeded ſteadily 
againſt him, they would have none of that Diſco- 
very — [ At this he was interrupted by ſome” 
Gentlemen, who made 2 Noiſe, and jhew'd 4 
Diſatisfaftion at this Way of Arguing.} Then he 
. - went 


if 
T 
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17 


3 
15 


went on, and ſaid, He would not have it under- 
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ſtood, that they would hang up a Man, becauſe he 
would not confeſs: But that he having been guilty 
of the worſt of Treaſons, and aggravated his Crime 
in that manner, he deſerv'd to die; unleſs he would 
merit his Life, by a Diſcovery of what he knew. 
And though he thought they were in a proper Me- 
thod, and might have a better Iſſue of the Bill, 
than his Death; yet if it prov'd otherwiſe, he 
would but pay a Debt he ow'd to the Juſtice of 
his Country. 

Mr. Paget ſaid, That notwithſtanding what the 
Learned Member, who ſpoke laſt, had advanc'd, 
viz. That though this was not Legal Evidence be- 
low, it was Legal Evidence in Parliament : He 


thought the late act they had paſs d for Regulating 


Tryals in Caſes of Treaſon, ought to be a Rule to 
them. And 'twas ſaid in that Act, That | 2 uch 
4 Day, no Perſon ſhould be 2 to Tryal far 
High Treaſon, but upon the Evidence of two Wit - 


 weſſes. And that Act being paſs'd but laſt Seſſions, 
and being ſo much for the Li of the P 


of England, he thought, it would be very hard to * 326- 
repeal that Subſtantial Part of it, fo ſoon after it 

was made: And none of the Arguments that had 

been us d, could convince him, he ought to give 
ey upon leſs Evidence, than was provided 


Dy that AR. 


Col. Wharton anſwer'd, That the Act for Rega - » h 
lating Tryals in Treaſon, did not extend to Pro- — 
ceedings in Parliament. ' 

Mr. Edward Harley ſaid, He agreed they were 
not bound by the Rules in Wefminfter-Hall, but if 

they look d into Hiſtory, they would find the 
Crown had often trump'd up Plots upon the Sub | 
ject; and therefore theſe Acts had provided, there T IM 
ſhould be two Witneſſes in Caſes of High Trea- paſo'd by che 


ſon. That this was the Reaſon of thoſe Laws, and Commons. - 


upon this, he thought the Liberty of the Subject was 


founded; and therefore he could not be for this Bill. 


Then the Queſtion being pat, That this Bill ds 
e it was carried in the Affirmative. Ayes 189. 
oes 156. But Sir Jom Fenwick had the Honour 
of being Beheaded, inſtead of being Hang'd. The 
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Page 728. The Tryal of Capt. Trnomas Vavcnan, 


6 Nov. 8 W. III. 1696. for High Trea- 


ſon, before Sir CHARLES HEDGES, 
ge of the eAdmiralty; the Lord Chief 
uſtice Ho lr, the Lord Chief Baron 
Warp, Mr. Juſt. Tux ro, and the 
reſt of the Commiſſioners. 


On the 31ſt of Oct. the Priſoner was Arraign'd: 


Page 329. CC HE Indictment ſet forth, That whereas, 


"The Indict- on the 8th Day of July, in the 7th Year 
ment for < of the King there was open War between our 
High Tres”, © faid Lord! & King, and Lewis the French King; 


> To 5 —— the fid * King, has ſet out N wy 
| ip of War, call'd the Loyal Clencarty, Mann' 
— * with Fifteen Perſons, Subjects of the 1210 French 
„ 2 og, bad Enemies of our faid Lord the King; 
2. In = of which Thomas Vaughan, late of Galloway, un, 
War againſt ** the Kingdom of Ireland, Marriner, a Subject o 


his Sovereign. ** our faid Lord the King, was Commander. He | 


the ſaid Thomas Vaughan, as a Rebel againſt the 
* faid King, his ſupreme Lord, on the faid 8th 
Day of July, in the 7th Year of the King, be- 
ing a Soldier on board the ſaid Ship, in the Ser- 
vice of the ſaid Lewis the French King; and be- 


_ © ing on the High Seas, within the Juriſdition 


* of the Admiralty of England, about Fourteen 
Leagues from Deal, did then, and there, by. 
Force and Arms, traiteroufly adhere to, and 
< affiſt the aid Enemies of our ſaid Lord the King; 
and afterwards, in purſuance of his Traiterous 
* 8 fail'd a Cruiſing to ſeveral Places with- 
_ Juriſdiction aforeſaid, to take the Ships 


< of our ſaid Lord the King, and his 5 
© againſt the Duty of his Allegiance, the King's 
Peace, &c.—— And further, That the ſaid 
& Thomas Vaughan, intending to ir up War and- 
„Rebellion, and to depoſe and deſtroy his ſaic 
« Sovereign Lord the King; did, on the 1 
i e — Da 


rr 
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« Day of July, in the 7th Year of the King, upon 
© the * Leas, about Fourteen Leagues from 
Deal, and within the Dominions of the Crown 
« of England, and within the Juriſdiction of the 
c Admiralty of England; Aſſemble himſelf, with 
& ther falſe Rebels and Traytors, to the Jurors 


„ unknown, to the Number of Fifteen Perſons, 


os —* arm'd and provided in a Warlike manner, 
and fail'd a Cruiſing with the aforeſaid — * 
„ War, call'd the Loyal Clencarty, to ſeveral Ma- 


& ritine Places; with an intent to take and ſpoil 


© the Ships and Goods of our ſaid Lord the King, 
and his Subjects, upon the High Seas, within 
4 the Juriſdiction aforeſaid; againſt the Duty of 
* his Allegiance, &c. N 
To which Indictment, the ſaid Thomas Vaughan sit Days No- 
leaded Not Guilty; and then the Court gave him tice of Tryal, 
otice to prepare for his Tryal, on Friday the 6th atrer Iflue 
of November following, 8 . 
Friday, 6 Nov. 1696. The Court being ſat, Mr. The Court or- 
Phipps mov d, that two Perſons might be brought der che Pri- 
from the Marſbalſea, who were Evidence for the — un 
es to be 


Priſoner; and the Lord Chief Juſtice ſaid, he ſhould brought from 
ve an 0 


rder for them. 13 
The Priſoner complain'd his Irons were uneaſy, 2 


and the Lord Chief Juſtice order'd them to be ner's Irons 


taken off. order d to be 
Mr, Phipps ſaid, They had ſome Objections to taken off. 


the Indictment: Bat the Lord Chief Juſtice told Exceptions to 


him, They ſhould have made their Exceptions be- the India. 
fore the Priſoner had pleaded; for though they had Went v7 rang 
been indulg'd, in the Caſes of Rookwood, Cran- —— — —4 
burn, and Lowick, it was not the intent of the at bend 
late Act, to alter the Method of Proceeding; as ing the ner 
they had determin d npon Conſideration. That Statute ſays, 
the Priſoner was at liberty, by that Act, to — before the my 
to the Indictment, before he pleaded indeed; are Swork. 
ſtill, they might move in Arreſt of Judgment, if 

was any material Exception to it. | 
Then the Jurors were call'd over, and after 
ſeveral Challenges a Jury was ſworn, and charg'd * 


with the Priſoner; after which Mr. Whitacre o- 


pen'd the Indictment. Doctor Littleton thew'd 
the Nature of the Crime, . and the aggravating 
Vol, IV. Part L em Circum- 
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Circumſtances it was attended wich: And Mr. 
Sollicitor General open'd the Evidence. 

The Priſoner The Witneſſes being call'd, the Priſoner deſir'd 

cannot inſiſt they might be kept aſunder, out of the hearing of 

on the Wit= one another, which the Court faid they wonld 

nefſes being grant as a Favour, but that he could not inſiſt up- 

on it as his Right. 


_— Crouch depos'd, That being in the Nore 
aboard the Coventry, they ſaw this Twoand Twen- 
y Oar'd Bage, call'd the Clencarty, of 'which 
Priſoner was Commander, and that they per- 


ceiv'd he had a Deſign upon Two Pinks, but their 


coming up prevented ĩt; that they chaſed him and 
took him, and he had Twenty Five Men on boa 
nand he confeſs'd that he was an /riþ Man, 
S his Defign was to burn the Ships in the Nore. 
Mr. Lechmere. From whence did he come? 
Crouch, From Calis, in France. 
Edmund Courtney was call'd, to prove that the 
Priſaner run away with a Cuſtom-Houſe Boat, in- 
„ Bid hem Coſtom 
. Ply | carrying away a Cuſtom- 
Houſe Boat is not mentioned in the Inditment, 
and by the new Act, For regulatingTryals in Caſes 
of High Treaſen, no Evidence is to be admitted of 
any Overt-AR, not expreſsly laid in the Indict- 


ment. 

Sol. Gen. It does not ſay an Overt· Act muſt be 
| expreſs'd where it was not aeedful before: Indeed 
Page 332. there muſt Overt Acts to prove the compaſſing 
_— — and imagining the King's Death, becauſe that can- 


es. 
2 The Force of the Objection is this; 
naked t an Iadictment for levying War, or adhering 
be mw n in do the King's Enemies is not good, unleſs it be al- 
what manner 'ledg'd in What manner he levy'd War, oradher'd 
the Party le- to the King's Enemies; and if you do express 
— — — and in — — he ad ot ro them, 
eum che no Evidence iven of any other kind of Ad- 
Iadidtment. i 80 * | herence, 


Richard Crouch was Sworn. | 
Mr. Give an Account what you know 
of the Shi taking of the Clencar 
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ſr, kerence, but that which is ſo ſpecified in the In- 
ditment. | | a 
d L. C. J. Treby. I obſerve the Words [ being 
of thereof attainted by Overt Ad] in the Statute 
Id 25 Edw. III. do immediately follow this Treaſon 
p- Adhering : Now, it would be a great Violence 


to conſtrue them to refer to the firſt Species 
| reaſon only, and not to this inimediately pre- 
W teding thoſe W 


ords. 
Mr. Comper. Though an Indictment laid ge- 
re nerally for levying War, or adhering to the 
4 King's Enemies, without ſpecifying in what man- 
ch ner, might not be good, yet, when there is laid a 
r- rticular Act of Adhering, &c. We may giv 
= = Evidence, matter to ſtrengthen the dir 
id Proof of that r Act of Adhering, though 
1 that matter be not ſpecially laid in the Indict- p.. 333. 
ment; for thought the Priſoner ſhall not be con- 


victed, unleſs you prove the Overt-A& ſpecially 
id, yet we may produce collateral Evidence to 
| induce firmer Belief of the Overt-A& that is laid, 


ie as by ſhewing in other Inſtances, how he has made 
n- it his Practice, during the War, to aid and aſſiſt 
the King's Enemies. Then the Act was read. | 
n L. C. J. Tou may give Evidence of an Overt- geile 
t, Act not ſpecifled in the Indictment, if it tend to No — be 
es prove one that is in itz but you cannot give Evi- e oo — 5 
of dence of a diſtin Act, which has no Relation to 44 nor 144 
R- the Overt- Act laid in the Indictment, though it in che Indi- 
do conduce to prove the ſame 1 of Treaſon. ment, unlefs 
2 Your ſhewing that he committed Depredations on it tend to 
d the King's Subjects in another Veſſel, will not prove prove av O- 
E that he did it in the Loyal Clencarty. vert · Act that | 
n- Mr. Phi — The Overt-A& laid in the Indict- is laid in ix. 
id ment is, 7 at he cruiſed in the Loyal Clencarty : | 
of And the Ovext· Act you produce is, His being in | 
| another Veſſel. | 
5 I. C. J. Go on, and ſhew what he did in the 
18 Cencarty. * 
1 Mr. Phipps. Mr. Crouch, you ſaid he confeſsd 
4 he was an {r;/þ Man, How came he to ſay fo ? 


Crouch, I only heard him ſay fo to the Lieute- 
mant, as I went by. 0 


* 


= 
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Th 
Mr. Phipps. Were there any French Men on Ga 
board the Clencarty ? Sul 
Crouch. No, they were all either Exgliſh, Scotch, 
Iriſb or Dutch; no French that I know of. 44 
| Thomas Noden was Sworn. the 
He depos d, That he belong'd to the Coventry, 5 
and as they were failing by the Nore and the Gun- wa 
Feet, their p94 5 ſpy d a ſmall Veſſel failing by do. 
the Sands, and ſuppoſing her to be a French Pri- Cor 
vateer he fir'd a Gun at them, but they would and 
not come to; then he mann'd out his Boats, and 0s 
they came pretty near them, and the Veſſel run ilk 
aground, and their Long Boat alſo ſtruck; and Fre 
they waided, after the Men (who were got out con 
of their Veſſel) near half a League, and took try, 
them as well as the Veſſel: That it was a Twenty " Hat 
Two Qar'd Barge, and call'd the Loyal Clencarty, as | 
and commanded by Capt. Vaughan, and had Twen- an 
Page 334. y Three or Twenty Four Men on board, and 1 
| that ſeveral of them were French Men; that there 
was found in the Veſſel a Blunderbuſs, Small Arms E 
and a conſiderable Quantity of Hand Granadoes; ent 
and every Man had a Cartridge- Box. | Vau 
L. C.J. Did they endeavour to take your Ship? and 
Noden. No; but endeavour'd to get away from us. the 
Samuel Oldham was Sworn. | Aa 
He depos'd, Thas he belong'd alſo to the G- N 
entry, and they ſaw the Loyal Clencarty firſt at the Effe 
Nore and fir'd a Shot at her, and that ſhe run a- K 
ſhoar on the Goodwin Sands; and they took her, B 
Particulars s the other Witneſſes had depos'd : That there Duk 
Subjocts may were a Dozen Foreigners aboard, but whether he \ 
ke Gee d E. they were Dutch or French he was not certain, her 
wenne, tho? becauſe he could not ſpeak French. C 
their Stare be L. C. J. If they were all Dutch Men, and ap- Vau 
at Peace with near in à hoſtile manner againſt the King of En- al ( 
ous. Land''s Subſects, they are Enemies, though their the 
ud may de State be in League with ours. | | | den 
derten Sub. Mr. Phipps. But in the Indictment 'tis ſubditis Thi! 
jects of the Gallicis. by \ own 
Prone they  L.. C. . The French King's Commiſſion makes NM 
ethervice Them that they are not deem'd Pyrates, and by Was 
the are b Virtue of that they may be term'd his Subjects, the l 
ras. With reſpe to any other State but their own: | | 


Though 
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Though they are not French Men, yet they are 
Gallici ſubditi, being under the French King's 


Subjection. 
R. Bub was Sworn. 

He depos'd, That the ſaid Capt. Vaughan, in 
the Night, in the ſaid Twenty Two Oar'd Barge, 
rounded the Coventry, two or three times, as ſhe 
was at an Anchor in the Nore, they having taken 
down their Pennant: That in the Morning the 
Coventry weigh'd, and came up with the Barge 
and took them, as the reſt of the Witneſſes had de- 

os'd; and that they made no Reſiſtance : But the 
Plot, who was an Engiiſb Man, and promis'd his 
Freedom if he would Pilot them up the River, 
confeſs'd, when he was brought aboard the Coven- 
try, that their Deſign was to burn the Ships in the 
Harbour of Sheerneſs, and Vaughan acknowledg'd 
as mach himſelf the next Day ; and that he was 
an Iriſb Man, and came from Calais. 

Mr. Crittenden, the Marſhal of Dover, was 
Sworn, - | 
He depos'd, That the Priſoner directed him to 
enter him in his Book by the Name of Thomas 
Vaughan, an Iriſh Man, but he was then in Drink; 
and the next Morning, at his Examination before 
the Juſtices, he denied it, and faid he was of 
Martinico. 
K eh Bullock was Sworn, and depos'd to the ſame 
ect. | 
Sol. Gen, What did Vaughan ſay his Deſign was? 
Bullock. He ſaid, he bought the Boat of the 
Duke of Bulloign, and the Duke ask'd him what 
he would do with her; and he faid he would fit 
her up, and go take a Ship upon the Engl; Coaſt. 
Crittenden was call'd again and demanded if 


Vaughan acknowledg'd himſelf Captain of the Zoy- 


al Clencarty, and directed him to enter him by 
the Name of Vaughan, an Iriſhman; and Critten- 
den anſwer'd, that he did, and that he enter'd 
Thirteen of the Crew as French Men, by their 


own Directions. 
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Page 336. 


Mr. Phipps ſaid, He thought the Indiftment The Priſo- 
was not prov'd, for there it was ſet forth, That n:r's Defence, 


the French King fitted out the Loyal Clencarty, and 
| 8 Ff 3 | " that 
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that Capt. Thomas Vaughan was Commander ;, and 
that ſeveral French Alen, Subjects of the French 
King, were pat on board; but the firſt Witneſs ſaid 
there were no French Men, another, that there was 
one or two, and a third, that they were Foreign- 
ers, but he could not tell of what Nation; nor 
was there any Proof that the Priſoner was Cap- 
tain of the Clencarty, or any Act of Hoſtility done 
by them; and that all they had to ſupport the In- 
dictment, was to prove he had a Deſign to burn the 
Ships at _— which would not do neither ; 
for the Words o the Indictment were, Adprædan: 
dum ſuper altum mare, but Sheerneſs was not ſuper 
altum mare, but infra Corpus comitatus; and ſo 
not within the Indictment. | 

Mr. Cowper. The Words, Ships at Hheerneſe, 
do not imply that the Ships lay within the Town 
of Sheerneſs, but off of Sheerneſs, which is altum 


mare. | | 
Mr. Phipps, Then you muſt prove he was Cap- 


tain at this time, for the Indictment ſays, ad tunc 
uit taneus & miles. 
IT. C. J. OneOvert-AR of his adhering to the 
King's Enemies is, that he put himſelf as a Soldier 
on board the Ship; beſides, the Witneſſes have 
prov'd he acted as Captain. | | 

Mr. Phipps. They ought to prove he was Cap- 
tain at that time, in that Ship, by the French 
King's Commiſſion. | 
Mr. Cowper. He own'd himfelf Captain of the 

al Clencarty, 
Dr. Oldifh. This Proof ſeems to be built upon 
the Sayings of People to thoſe who had no Au- 
thority to examine them: But what we chiefly in- 
on is that they have fail'd in the Foundation 

of this Treaſon, for they have not pfoy'd the Pri- 
ſoner a Subject of this Crown; for as to his « 
ing he was an Fill, Man over Night, when he 
was drunk, he having affirm'd that he was a French 


. 


Man when brought before the Juſtices judicially 


the next Morning, that Proof was rather againſt 


| Nar Beſides, We have itneſſes to te. i 
ung ovine. uy * -draee prev: pi 


* 
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Robert French was Sworn: 

He d, That about Sixteen Years ago, be- 
ing at St. Chriftophers, upon the French Ground, 
he came acquainted with one Mr. Vaughan, who 
O d him the Priſoner (who was: then a Youth 
- _ Fifteen or Sixteen) and told him he was 

s Son. 

Juſt. Tzrton, Have you continued any Acquain- 
tance with Mr. Vaughan fince ? How long did you 
ſtay at St. Chriftopbers? 

French. I ſtaid but Twenty Four Hours there 
to take Water, and I never ſaw him ſince, till 1 
ſaw him in London. 

L. C. J. How do yon know it was the fame 
Man? There muſt be a great Alteration in a Man 
in fo many Years, eſpecially, being but Fifteen or 
Sixteen Years of Age then. | 
3 [ believe in my Conſcience this is the 

on | | 
L. C. J. Where do you live your ſelf? 

French, | live in Conaught, in Ireland, and have 

liv'd there theſe Nine or Ten Years. 


Juſt. Turton. How long have you been in Er- 


gland? How came Capt. Vaughan to hear of you? 
French. I have not been in England above Two 
Months, but it being my Cuſtom to go and ſee 
Priſoners out of Charity, I went to Newgate, and 
met with Capt. Vaug han by Chance. | 
Mr. Cowper. Do you not uſe, out of Charity, 


to be Evidence for them ? 


French. No, never before in my Life. 

Bar. Powis. When you viſit Priſons, Is it not 
to give Ghoſtly Advice ? 
©" French. Upon a charitable Account my Lord. 

Mir. Deherty was Sworn. 

He depos'd, That he had known the Priſoner, 
in France, for Five Years paſt, and he was always 
reputed a French Man there. 

Mr. Deſcine, a French Man, a Bailiff's Fol- 

lower, was Sworn. | * 

He depos'd, That in the Lear 1669, being at 
Martinico, at one Mr. Wikiams's a Factor, he de- 
fir'd the Deponent to go with him to a Chriſten- 
ing, a Mile and half _ Part- Royal}, for he ſaid 

| 5 | one 
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one Mr. Vaughan, who had a Plantation there 
had defir'd him to be God · Father: And that hap- 
pening to go to Martinico again in 1677, he was 
asking Mr. Williams, What was become of that 
ogng Man whoſe Chriſtening they were at? And 
ſhew'd him to him, and it was the ſame Perſon 
who was now Priſoner at the Bar: He was ſure it 
was the ſame. 
- Mr. — What was the Gentleman's Name, 
at the Chriſtening of whoſe Child you were? 
Deſcine. His Name was Thomas Vaughan, and 
ild's Name was Thomas Vaughan, . 
Francis Harvey was Sworn. 


He depos'd, That in the Year 1693, he was at 


Paris, and he became acquainted with Captain 


Vaughan, who was reputed a French Man; and he 
heard his Aunt, Mrs. Woorton, (where the Priſo- 
ner then lodg'd) ſay, that he was born in the 
Weft-Indies, in Martinico; and that he was her 
Siſter's Son, who liv'd in Martinico. 
David Creagh was call'd as a Witneſs for 
the King 

He depos'd, That he had known the Priſoner 
about Two Years, and he had heard from all Per- 
ſons, whom he had ever heard ſpeak of him, that 
he was born at Galloway, in Feland; and that the 
Priſoner had often own'd it in his Company: And 
that ſince the Priſoner was in Cuſtody, he wrote a 
Letter to the Deponent not to appear againſt him. 

Then the Letter was produc'd, and Creagh ſaid 
it was the Priſoner's Hand, as he believ d, and he 
had often ſeen him write, | | 

In this Letter he tells the Deponent, That there 
was none but him and twa more that could prove 


him a Subject of England; and if he had more 


than his Life he would lay it in his Hand, &c. 
The Court underſtanding there was one Mr. 

— in Court, who could give Evidence for the 
ing in this matter, he was Sworn, 
Mr. River depos d, That he had known the Pri- 

foner a great many Vears, that they were Chil- 


Aren together, and that the Priſoner's Father and 


Mother, Brothers and Siſters liv'd in Galloway, 


and he remembered the Priſoner, not only 2 
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School - Boy, but alſo an Apprentice, to one Mr. 
Coleman, and he thought Mr. French muſt know as 
much; the Family of the French's, to whom he 
ſauppos'd that Witneſs did belong, living in Gal- 
loway. And hedepos'd further, That the Name 
of the Priſoner's Father was John. 


| Then Robert French was call'd again. Page 341. 
IL. C. J. Did you know John Vaughan of 
Galloway ? | 


French, I have heard of him. 

- River. If the Priſoner be the ſame Gentleman 
I mean, his Hair is reddiſh. £2 

Then his Wig was pull'd off, but his Head being 
ſhav'd, the Colour could not be diſcern d. 
Vaughan. The Hair of my Head and Eye-Brows 
arenot red, but a dark Brown. 

Mr. Phipps. We ſhall prove that there was 
one John Vaughan of Galloway, and he had a Son 
Thomas, who died about Ten Years ago; and as 
for Mr.Creagh,We ſhall ſhew he deſerves no Credit. 
Ihen Chriftopher Creagh was Sworn. 

He depos'd, That David Creagh was his Bro- 


ther, and that though he had ſubſiſted him for 


ſome time, when the Deponent and his Wife were 
gone abroad, he robb'd him of ſeveral Pieces of 
Gold; which he afterwards own'd, and the Depo- 
nent had them again : That this Brother had been 
in Newgate now Eighteen Months, and the De- 


— had ſubſiſted him all along, but he had 


nt the Deponent ſeveral Meſſages, importin 
that if he did not allow him more Money he 


pould ſwear him into a Plot. 


5 = C. 7. DidyourBrother tell you he had-your 
** | | 
Chrift. Creagh. No; but I had a Letter about it. 


I. C. J. Whereis that Letter? 


Chriſt. Creagh. I have it not here. 

IT. C J. Vou muſt not give Evidence of a Let- No Evidence 
ter, unleſs the Letter was here: It ought to have ought to be 
been prodyc'd, - K4D 7; given of che 

Chriſtopher Heyden, Servant to Chriſt. Creagh, Contents of | 
was Sworn. | a Letrer, un- 


He depos'd, That his Maſter ſent him ſeveral l the Letter 
times — his Brother, David Creagh, Five 3 — 
8 2 \ 3 fy 6 | d. g | o illi 


n Newgate; 
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Shillings a Week; and David often bid him tell 
his Brother, that if he would not ſupply him with 
more Money he would ſwear againſt him: And 
that the Deponent coming to the Seſſions, to hear 


Bail-Dock, call'd to him, and told him he was to 
be Evidence againſt Capt. Vaughan; and the De- 
replying he did not know him, David ſaid 

re's the Thing; It had been better for me if i 
had been Evidence againſt him before this, and he 
was forc'd to be Evidence againſt him to fave him- 
ſelf: And added, that he ſhould tell his Brother, 
God damn his Sonl to all Eternity, if be did not 
ſend — . ys Day, he would have him 

ſhould not come out again til 
be came out upon a Sledge. 
Daniel * was Sworn. 

He 'd, That David Creagh had threatned 
his Brother, that if his Brother would not fend 
bim — would inform againſt him; and 
had heard him fay, He had rather others ſhould 
periſh than himſelf, = 

Creighton was Sworn. a 

He depos d, That he was born in Galloway, and 
he knew one Jobn Fanghan there, for he liv'd next 
Door to him; and that John had a Son Thomas, 
who went into the Country, where he died; as it 
was reported in the Town about Ten Years ſince, 


that he knew Thomas very well, but the Priſoner 


Page 343. 


was not he; and that he knew no other Vaughan 
at G but this Family. ' ' | 

L. C. J. How old was that Thomas Pavghan, 
when you was ncqmijated with him ? 

Creighton. I believe about Fifteen, 

Mr. Comper. Was not he like this Man? 

_ Creighton. He was better ſet, and not quite ſo tall 
as this Man, and full of the Small-Pox ; 'I remem- 
= he was the moſt quarrelſome Boy of the whole 

OWN. | 3 

Sol. Gen. Do you think he did not grow fince 
he was Fifteen ? ID | 

Mr. Comper. What Employment was he in? 

Creighton. I think he went to Mr. Rafſe/'s 
School to Write and Read, but I don't remember 
his being Apprentice to any body. TL. C. J. 


the Pyrates try d, this David Creagh, being in tb 
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the other ſaid Thomas died about Fifteen, and was 


mas Vaughan? 


all other Subjects of the French King, wherein he 


it was read in Court. 


L minions of the French King, but refuſed to an- nation read. 
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L. C J. What Trade are you? 

Creighton, I am a Shoe- maker, and have liv'd 
in London theſe Ten Years. 

John Kine was Sworn; 

He depos'd, That Thomas Vaughan, the Son of 
Fohn, died of the Small-Pox, about Ten or Ele- 
ven Years ſince, and he was about Ten Years old 
when he died; and he was buried in Galloway : 
That John Vaughan had four other Sons, v1z. 
John, Edward, William, and Fames. 

Juſt. Turton. How well theſe Witneſſes agree, 


itted with the Small-Pox ; and this Man ſays he 
ied at Ten, and of the Small-Pox. 

L. C. J. Where do you live now ? 

Kine, | have liv'd in the City this Twelve 
Years, and I think Thomas died about Eight or 
Nine Years before I came hither. 

Rivet. John Vaughan had all theſe Sons he men- 
— boyay t Edward, whom I don't very well re- 
member ; but for Thomas, I went to School with 
him, and I faw him in the Year 1691, about the 
Surrender of Galloway, . 

Furyman, Is that Man at the Bar the ſame Tho- 


Rives, I am poſitive of that, | 

Vaughan. I am a Subject of the Aſaſt Chriſtian 
King, and can ſhew you my Commiſſion, wherein 
_ King my Maſter declares me to be a Suject of 

ance. ; 


Dr. Oldiſh. The Commiſſion is the ſame as for 


is look'd upon as a natural born Subject of France; 
as he averr'd on his Examination, when he was . 
before the Judge of the Admiralty. 
Then the Examination was produc'd ; Mr. Caw- 
having made Oath that it was taken before Sir Page 344, 
les Hedges, and ſign'd by the Priſoner z and 


In this Examination the Priſoner declar'd, The Priſo- 
© That he was born at Martinico, within the Do- ner's Exami- 


6 ſwer of what Parents he was born: That he 
E had cammanded fevers} Fab Privateers, and 
IS Par- 
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* particularly the Granado of St. Malo, of Thir- 
ty Six Guns, in which, about Two Years ago, 
* he took the Diamond; and being ask'd whether 
= ever he liv'd in England or Ireland, he refus'd 
< toanſwer, Kc. f 8 

L. C. F. Have you any more to ſay? 

Varg han. I am in very hard Circumſtances: If 
an Engliſh Man was in France, in the Streights ! 
am here, it would be very hard to prove himfelf 
— c Man: I hope your Lordſhip will do me 

ight. | 

Then the Lord Chief Juſtice famm'd up the E- 
viHencez wherein he obſerv'd, That for a Sub- 
« jet of England to join witk the King's Enemies, 
jn purſuit! of a Defign to burn or take mot 
« the King's or his Subjects Ships, was an. Adhe- 
inning» s Sudjefts Ships, wa: 
che King's K to the King's Enemies, within the Sta- 
nemies, whar © cute; and the commanding a Veſſel, on board 
Hall be con. which were the Subjects of France, who were 
Srucd fach. © Enemies to the King of England, was High 

* Treafon; and the particular Fact of Treaſon 
© for which he was indited : And further, That 

Page 24s. © the Priſoner having a Commiſſion from the 

in © French King to be Commander of the faid Veſ- 
the French Ser- 4 {2}, the Loyal Clencarty, though the Men, who 
We. deem'd 44 ſerv'd under him, were not Native French, but 
Sb of ©& Foreigners; yet, their ſubjecting themſelves to 
France, nd him who acted by Virtue or Colour of that 
r 4 Commiſſion, makes them to be the Ferch 
« King's Subjects, during their Continuance in 
c that Service; otherwiſe, every Prize they ſhou'd 
« take would make them Pyrates, which could | 
not be pretended when they acted by a Com- th 
©«< miſſion from a Sovereign Prince, who was an vv 
Enemy: And if they cruiſed on our Coaſt, with ne 
„ , Deſign to take or deſtroyiany of the * E 
or his Subjects Ships, they are to be deem'd E- 
* nemies; though they were the Subjects of a 5p 
4 prince or State in Amity with the King of Em. ad 
« land: And if the Jury ſhould be of Opinion, 2. 
& that Capt. Vaughan himſelf was born a Subject th 
W of the French King, he was an Enemy but not 
« a Traytor; but that being taken in ſuch Cir- 
« cumſtances and- ſpeaking Engliſb, it was to be 
8 | « ↄreſum'd 
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* hreſum'd, that he was x Subject of England, un- 
< leſs he prov d the contrary, eſpecially here: He 
c having acknowledg'd himſelf an {r;/man, and 
& enter'd himſelf as ſuch, when he was taken. 
And the Lord Chief Juſtice having repeated the 
Subſtance of the Evidence on both Sides, conclu- page 345. 
ded; © That if they were ſatisfied the Prifoner 
« was not an Engliſh Subject, but a French Man; 
cc then he was not Guilty of the High Treaſon 


e wherewith he was charg'd. But if it appear'd 
„ to them, that he was an riß Man, and hada 


«< Commiſſion from the French King; and craiſed , 

upon our Coaſt, in Company with the King's 

C Enemies, with a Deſign to take or deſtroy any 

© of the King's, or his Subject's _— then they 

« ere to find him Guilty of High Trexfon. | 1+. 
Then the Jury went ont, and after a ſhort Re- He 5 C 


ceſs, brought the Priſoner in Guilty. God, 


The Priſoner defir'd he might be'ngd like 2 
Chriſtian, and a Gentleman; and ſent to a Cham- 
ber, and not to a Dungeon: And that his Friends 
might come to him. 18 
The Chief Juſtice anſwer'd, That it was ſaid, 
he once made an Eſcape, and therefore the Jaylor - 
muſt keep him with all Security; but with Ha- 
manity. | 2 
It being demanded of the Priſoner, What he had Page 243. 
to ſay, why Judgment ſhould not paſs againſt kim 
to Die, according to Law? He referr'd himſelf to 
his Council. 4 
Mr. Phipps, in his Argument, inſiſted; That The prend 
the Treaſon of Adhering to the King's Enemies, Council ee 
was not well laid in the Indictment. For it did in Arreft of 
not ſay, That the Priſoner adher'd to the King's Jadgmens. 
Enemies, againft the King; and, poſſibly, he might Ob. IA 
join with the King's Enemies, againſt Holland or the Indidi- 
Spain. And they ſhould have laid it, That he did gp 
adhere to the King's Enemies, contra Dominum ** — 
Regem; for it was the Riding and Comforting Kg tae. 
them againſt the King, that made the Treaſon. mics e 
The Court anſwer'd, That the Adhering to the tb. Kung. 
King's Enemies, againſt his Allies, was an incon- _ 
raging them, and enabling them to miſchief the 


King; and therefore was T reaſon : But that was not 
| | neceſſary 
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neceſſary to be determined in this Caſe. For the 25 
of Ed. III. defines the Treaſon to be, in Adhering to 
the King's Enemies; and expreſſes the Overt · Act 
to be, a giving them Aid or Comfort. And it was 
ſufficient to alledge the Treaſon in the Words of 


| 


the Statute, Adbering to the King's Enemies: And © 


then, if the Overt-A& alledg'd, ſhew'd it to be 

againſt the King, and in purſuance of his Adherence, 

Res Php That wert Ac I alledg'd. 

That r. Phipps, 1 hat Overt - Act is not well alledg'd. 

ous of Foritis faid, only he went a Cruiſing; whereas, 
Hoſtiliry vas they ought to have alledg'd ſome Act of Hoſtility. 

alledg'd. * His Crufing might be for other purpoſes. 

Over-rul'd, L. C. J. When Men form themſelves into a 

and held, that Body, and march Rank and File, with Weapons 

Cruifing up- offenlive and defenſive; this is levying War with 

on the Coaſt, open Force, if the Deſign be publick. And when 

— — — oy is arm'd . — 27 Ge. and appears 2 

Coaſt, watching an Opportunity to burn the 

Hoſtile At. King's Ships in the R and One knowing of 

the Deſign, goes to them, and Aids and Aſſiſts 

— Is not this an Adhering to the King's Ene- 
mies 


L. C 5. Treby. I take it to be a reaſonable Con- 


ſtruction of the Indictment, that he was Adhering 

to the King's Enemies, in their Enmity. And as to 

the Objection, That it can't be conſtrued an Aid- 

Page 348. ing, unleſs ſome Act of Hoſtility were done: Is 
not the French King Aided and Comforted, when 

our Engliſh Subjects Man part of his Fleet? Is not 


the accepting his Commiſſion, entring his Ships of 


War, and coming out with an intent to ruin the 
King's Ships; Are not theſe Actions of a hoſtile 
Nature? 

And an dual L. C. J. The going on Board, and putting them- 
Levying War. ſelves in a poſture to Attack the King's Ships, is an 

ing of War. 

[Of the ſame Opinion was Ar. Baron Powis.] 
Mr. Phipps objected farther, That the 28th of 


S er pergse 22 


Hen. VIII. was repealed by the iſt and 2d of 


2.2 


26 8882 2 


2 
a. 


Fre bor 


the Crimes and Prooſs, the Civil Law was ſtill in 
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ruled this Objection, and held, That the 28th of Over-rut'&. 


Hen. VIII. was not repealed. 
Dr. Olaiſh objected, That although by the Sta- 
tate, the Form of Proceedings ought to be accord - 
ing to the Rules of the Common Law; yet, as to 
g & One re- 
Force: And then the Party might retract his Con- — 
feſſion in Judgment, — more an extrajudicial — 
Say ing. . Civil Law. 
L. C. J. That you ſhould have taken Notice of, 5 
before the Verdict was given. 
Dr. Oldiſb. There ought to be two Witneſſes. 
Sir Charles Hedges. So there are here, to the 
Confeſſion : But everyParticular need notbeprov'd, - 
as the Civil Law requires. For the Reaſon of the 
Statute, was, to facilitate the Method of maki 
Proofs ; which was found difficult by the Courts 
of the Civil Law. th 
Dr. Oldiſb. The New Statute requires two Wit- 
* and ſo the Rules of the Civil Law are re- 
viv ' 
L. C. J. But one Witneſs to one Overt-Act, 
and another Witneſs to another Overt-A of the Page 349: 
ame Treaſon, are ſufficient. : 
1 It is another Queſtion if he were 2 


ject. 
L. C. J. That is not an Overt- ct; and one 


. Witneſs to that, is ſufficient, tho' here are more. 


The Civil Law is not-receiv'd in all Countries, ſur- 

ther — #55 of find it coavenient. It is not obliga- 

toryin i | 

Dr. Oldifp. Les, in all Places, as to Proof: "Tis rr. — 


' the Law of God and Nations, ex ore daorum vel of God, and 


trium, &c. And one Witness is no Witneſs. all Nations, 
Sir Charles Hedges. Two Witneſſes may be ne- require too 
ceſſary to Convict a Man of any Capital Crime; Witneſſes in 


but then it does not follow, that there muſt be two Caſe of Life, 


Witneſſes to prove every particular Fact and Cir- 


cumſtance. a 


L. C. F. Our Tryals by Juries, are of ſuch Con- 
ſideration in our Law, that we allow their Detet- 
Mination to be the delt, and moſt advantagious to 
the Subject; and therefore leſs Evidence is requit d, 


234 
Our Juries 


4 
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Page 333. 
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Dr. Oldifh. Becauſe the Jury are the Witneſſes 
in reallity, according to the Laws of England, be- 
ing n to be ex vicineto; but when it is up- 
on the high and open Seas, they can be preſum'd 
to be ex vicineto; and ſo muſt be inſtructed ac- 
cording to the Rules of the Civil Law, by Wit- 
neſſes. c 

Mr. Baron Pomis. This is not a Tryal by the 
Civil Law; for that Statute was made to avoid the 
Niceties of your Law. | 

Proclamation being made for Silence, Sentence 
was pronounc'd upon the Prifoner as a Traytor. 

After the Tryal, Capt. Vanghans Commiſſion 
is incerted in the Tryals at large. | 


The Tryal of Ewwazp Earl of Warwick 


and Holland, before the Houſe of Peers; 
for the Marder of Capt. Ric HARD 
Coor, the 28th of March, 10 W. III. 


1699. | 


HE Lords came from their own Houſe in 
their uſual Order, into the Court erected 
in Weſt minfter- Hall, about Eleven a Clock; and 
after they were ſeated, and Proclamation made for 
Silence, the Lord High Steward defir'd their Lord- 
ſhips would pleaſe to ſtand up, and be uncover'd, 
while His Majeſty's Commiſſion was reading. 
And his Grace, and all the Peers, ſtood uncover'd, 
while the Commiſſion was read. | 
Then the Writ of Certiorari, directed to the 
Commiſſioners of Oyer and Terminer, for. the 
— Middleſex; to remove the Indictment 
ſound before them, with the Return thereof, and 
the Record of the Indictment, were read. After 
which, the Earl of Warwick was brought to the 
Bar by the Deputy Governour of the Tower, ha- 
ving the Axe carried before him by the Gentleman 
pee Then the Lord High Steward made a 


h, wherein he acquaioted the Priſoner, That 
though twas a great Misfortune to be accuſed 
of ſo heinous a Crime; and an addition. to it, 
L | _ bo 


F 


11 


* Kichard Coot (of his Malice aforethoug 
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to be brought to anſwer as a Criminal, before ſuch 
an Auguſt Aſſembly. Yet, it ought to de a Support 
to his Mind, and was ſufficient to keep him from 


finking under the Weight of ſuch an Accuſation, 


that he was to be Try'd before ſo Noble, Difcern- 


ing, and Equal Judges: So that nothing but his 
own Guilt, could hurt him. And that their Lord- 
ſhips had already aflign'd him Council, ifany Mat- 
ters of Law ſhould ariſe; tho' he would not have 
Council in Matters of Fact. Then the Priſoner 
was Arraign'd. Fr 1 | 


Ihe Inditment ſet forth, © That the ſaid Ed- The tnd;a- 
. ward Earl of Warwick and Holland, 1 ment for the 
ch, Ro- Murder of 


ger James, and 8 Dockwra,) not having Mr. Rich. Cootg 


cc with Charles Lord Mohun, Richard Fren 


« the Fear of God re his Eyes, &c. on the 
& goth Day of October, in the loth Year of the 
& King; in the Pariſh of St. Martin's in the Fields, 
cc in the County of Middleſex; in and pon one 

t) did 
c make an Aſſault. And that he, the ſaid Edward 
« Earl of Warwick and Holland, with a certain 
* Sword, made of Iron and Steel, of the value of 
44 Five Shillings, which he had, and held drawn 


s in his Right Hand; in and upon the left part of 


«© the Breaſt of the faid Richard Coot, near the 
“ Collar Bone, of his Malice aforethought, did 
« ftrike, ſtab, and thraſt ; whereby he gave the 
« aid Richard Coot one Mortal Wound, of the 
& breadth of half an Inch, and of the depth of five 
4 Inches: Of which ſaid Mortal Wound, the 


4 aforeſaid Richard Coor, then, and there, inſtant- 


& ly died. And that the aforeſaid Charles Lord 
© Mohun, Richard French, Roger James, and 


Page 356, 


George Dockwra, then, and there, feloniouſly, _ 


cc voluntarily, and of their Malice aforethought; 
& were preſent, aiding, abetting, comforting, af 
<« fiſting, and maintaining him, the ſaid Earl of 
&« Warwick and Holland, to Kill and Murder the 
cc (aid Richard Coor, in Manner and Form afore- 
« faid; againſt the Peace of the faid King, G 


To which Indictment, the Earl of Warwick 
- pleaded Nor Guilty, _ 1 | 
Vol. IV. Part J. ; Gg Then 


i 
| 
| 
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Then Mr. Serjeant Wright open'd the India 


Sic T. Trever, ment, and Mr. Attorney General ſhew'd the Na- 8 
Att. Gen. ture and Courſe of the 1 — 

Page 387. Samuel Cumt horme Sworn. + © — 
The Evidence Comthorue: On Saturday the 2gth of Octob. laſt, 0 


of Zach's about Eight a Clock at Night, my Lord Warwick, 
Drawer, com- my Lord Afobur, Capt. Coot, Tot. French, and 
dg the Dockwra, came-to my Maſter's, at the Grey- 
beginmng eum Tavern in the Strand; about Twelve, Mr. 
the *& James came to them, and they all ſtaid till be- 
at the Ta- Tween One and Two the next Morning. I did not 


"ip 356. Perccive any Quarrel, or angry Word among 


them, till after they came down to the Bar. They 

order d me to call them Chairs; and firſt came 2 
two, into which went Mr. French, and Mr. Coot; 
and my Lord Mobun went out to them, and ſwore he 
there ſhould be no Quarrel that Ni ht; but he hit 


would ſend to the Guards, and ſecure them. On 


which, both came into the Houſe and my Lord | © 
Warwek, Lord Mobur, and Capt. Coot, ſtood on 
the outſide of the Bar, and the other Three, on he 
the other Side. hu 
Att. Gen. Pray tell what paſs'd throughout the | 
whole Tranſation? What was done after they * 
Camthorne. They bid me (if I could get no 
Coaches) call fix Chairs, which I did, and as I re- W 
turn d, I heard Swords claſh; but when they were dri 
— or by whom, I know not; I being then 
ia the Street. When I came up, I thought all had in 
deen — for their Swords were putting up; N 
and I hop'd — away friendly. 1 75 che 
Att. Gen. y how did they go away? Who of 
Went together? LE | — 
Camthorne. My Lord Warwick, Lord Mohun, hg 
and Capt. Coor, went in the fox{t three Chairs; bor 
and my Lord Mobhun faid, Capt. Coot ſhould lie Gb 
with him ʒ and bid the Chairmen go home to Weſt» 10 
Earl of Warwick. I defire he may be ask d, Whe- * 
ther he ever knew of any Quarrel between Mr. 5 
Coot and I? If we did not frequent the Houſe to- 1 
— And if he can remember any particular Th 
es that paſs'd betwixt us? | 


Comthorne: Pie 


— 


0 


„ 
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Cumthorne. I never knew any Difference between 
them, either then, 'or at any time before : They 


came to the Houſe daily; I generally attended Page 3595. 


them, and know my Lord us'd to pay Mr. Cors 


Aub, and did fo that Night. f 
Earl of Warwick. I deſire he may be ask'd, be- 


tween whom he apprehended the Quarrel to be? 
cumthorne. My Lord Warwick, Lord Mohun, 
and Capt. Coot were on one Side; and the other 
Three, on the other Side: But the main \ 5a 
I believe, was between Mr. Coot and Mr. French. 

Earl of Warwick, I deſire he may tell the Words 
Capt. Coot ſpoke, after he came out of the Chair? 
And to whom ? 

Camt horne. Mr. Coot ſaid, He would laugh when 
he pleas'd, and frown when he pleas'd, God damn 
him; but whether ſpoken to Mr. French, or the 
others, I know not: Neither was any Anſwer 
made to it. | 

Earl of Peterb. Ideſire to know, What Reaſon 
he had to apprehend my Lord Warwick? Lord Mo- 
hun, and Mr. Coot, were of a Side. is 

Camt horne. My Lord Mohun, Lord Warwic 
and Mr. Coot, were on one fide of the Bar; an 
the other Three on the other Side. | 

Earl of Rocheſter. My Lord, Idefire to know, 
What was the Occaſion of their Swords being 
drawn on each Side ? 1 | 

Cawthorne. | know not; if there was a Quarrel, 
*twas above Stairs. a 
L. H. S. Give a ſatisfactory Anſwer, why you 
thought Lord Warwick, Lord Mohun, and Mr. Cor, 

; | 


_ ofa Side? 


Camtborne. My Lord Mobun told him, there 


ſhould be no 2 but they Three ſhould go 


home together; and I thought em of « Side, be- 


| Cauſe they were together on the outſide of the Bar, 


and went away together. 


Att. Gen. What Words did you perceive, that 


ade you apprehend there was a Quarrel; and 
hree and Three/of a Side ? Ma 
Camt horne. Mr: Coor ſpeaking to the other 


Three, faid, He would laugh and frown when he 
g pleas d. . | 1 8 


662 Att. Gen, 
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Att. Gen. Was that before, or after the Swords 
weredrawn? or, Did they draw on that Occaſion ? 
Cawthorne. Twas be ore they drew, whilſt I 
was gone to call the Chairs. 27 
Lord Wharton. I defire he may repeat what he 
knows, aboat hindering the Quarrel? -'- + 
. Camthorne, My Lord Warwick, and Lord Mo- 
ban ſaid, they would ſend for a File of Muſque- 
teers; and my Lord Mohun did all he could, and 
had his Finger hurt, in keeping them from fighting. 
Lord Godelphir. I defire he may be ask'd, If he 
was in the Room all the time, before they came 


to the Bar; and how og | 
e Reckoning juſt before, 


Camthorne. | receiv'd t 
and ſtaĩd not above two or three Minutes. 

Page 361. Art. Gen, Pray let him be ask'd, Whether it 
was after they were Three and Three of a Side, 
that my Lord Aohun and Lord Warwick faid they 

a would fend for the Guards ? 

— Camthorne. Both before and after. 
Earl Rivers. He ſays, after thoſe Words, they 
promis d to be quiet: Who does he mean by They? 
Camborne. Mr. James call'd to me, and ſaid, 1 
need not call the Guards, for the Quarrelling was 
over. I had forgot to acquaint your Lordſhips, 
that after my Lord Warwick, Lord Mohun, and 
Mr. Coe: were gone, Mr. Dockwra ſaid to the 
other two, We don't care a Farthing for them, 
we will Fight them at any time? | 
Arr. Gen. I deſire he may be ask'd, If he teſti- 
fied this before the Coroner; or if he gave the 
fame Evidence, in general, before him ? 185 
Cawthorne. Yes; All, except thoſe Words of 
Dockwra. 8 
Ar. Gen. Did he teſtify theſe Words at the 
Try of Mr. Deckwra, Mr. James, and Mr. French? 
Camtherne. No, 'T was out of my Mind; and I 
Py had like to have forgot it now. | 
Page 362. Thomas Brown S worn. 

The Char. S$rown. On Sunday the 30th of October laſt, be- 

man's Evi- tween One and Two in the Morning, I heard 

dence, who Chairs call'd at Lockert's:'I went thither with my 
carried them, Chair, and found Four there before I came. Capt. 
Coot came into my Chair, and my Lord wig 3 


— a 


And they call d again afterwards, to 


a RT 
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got into another: But there wanting another Chair, 


my Lord Mohun bid me open the Chair again, 


and they went into the Houſe, and diſcours'd at 


the Bar. Then Mr. Coot came again into my Chair, 


and my Lord Mohun and Lord Warwick into two 


others. Mr. Coor bid me carry him to Leicefter- 


Fields: My Lord Warwick ſaid, Pray do not; come 


along with us, and let it alone till To-Morrow; 
but he bid us go on. As we turn'd up St. Martin's- 
Lane, my Lord Warwick and Mohun bid us 
ſtop, which we did; and while they were talk- 


ing, three Chairs came by; and Mr. Coot bid us 


make haſte before them, and ſwore he would run 


his Sword in one of us, if we did not go faſter. 
When we came to Green-ftreet end, we ſet them 


down together, at the lower corner of Leiceſter- 


Heldt; and by that time I had fill'd, and lighted 
my Pipe, Chair was call'd again. When we came 


up, they bid us bring the Chair over the Rails, 
Which we did; and thereſaw two Gentlemen hold- 


ing up Mr. Coor, and crying out, my dear Coot ! 
Att. Gen. Who were thoſe Gentlemen ? 
Brown. 1 did not know them; One was in Red, 

and the other had Gold- Lace: They bid me take 


Mr. Cvor into the Chair, and offer d me any Satiſ- 


faction to carry him to a Surgeon. We broke the 
Chair in trying to place him; but finding it im- 
poſſible, call'd the Watch: And my Partner and I 
were afterwards ſecur'd, and kept till next Night, 
Eleven a Clock. F * 50 * 


M. of Norm. I defire to know, How he is ſure 


my Lord Warwick was not one of them two? -—- 
Brown. | know him very well, and am ſure he 
was not; by the light of my Lanthorn. 
Earl of Warwick. I defire ke may be ask d, If I 
did not bid him ſtop, and uſe my utmaſt Endea- 
vour with Mr. Cor,” to go Home 
Brown. My Lord Warwick and Lord Aobun, 
diſcours'd him at the Croſs-Xey Tavern Door, and 
defir'd him to let it alone; my Lord 4ſoban fay- 
ing, he ſhould go Home with him. But Mr. Chor 
bid as go on, and ſaid, they would end it to Night. 
iter endeavour to 


Jur to 
prevent his going. ann e 7 5 25 1b 
KRK Gg 3 An. Gen; 
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— to their being call'd again 


Page . 
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Att. Gen, I deſire he may tell, What that Diſ- 

courſe was in St. Martin's-Lane ? and, What Bu- 

fineſs they would ot off till To-Morrow ? 
Brown. I could not hear, they whiſper'd ; nei- 
ther know I what the Buſineſs was. 
Lord Fefferys. I deſire to know, What the Dif- 
courſe — Bar, in the Houſe? 

Brown. I was at the Door, and did not hear it. 
William Cripps (the other Chairman who car- 
Cripps depos — che kame ele h B 

d to e with Brown, 
as to carrying Mr. Coat, {topping in St. Martin's- 

Lane, ſetting him down at reenſtreet end; and 

ſoon aſter, to the up- 

per end of the Fields: And added, that they ſaw 

à great deal of Blood. That the Gentleman went 

— and he and his Partner call'd a Chirurgeon; 

ho laid he was a dead Man, when he came. 
—_ Gen. I deſire he may anſwer down right, If 
my Lord Warwick was not one that held him up? 
Cripps- No; One of them was too big, and the 
other too little for him. 
exe" Cravole (who carried the Earl of Warwick ) 
Sworn. 

'd, That he and his Partner took 

* — Lot arwick,'at Lockett's, and carried him 

to the lower end of Zeicefter-Fields. That in a 

little time, Chairs were call'd again; and going 


up, my Lord Warwick went in, and bid them car- 


p them to the Bagnio.in Long- Acre. That hen 
came to the Door (his Hand being bloody) he 
ask d us for a Handkerchief to bind up his Hand. 
— Cen. Was there any other Chairs at the 
hen you were 
Crattle. Another ſet down at the ame time; but 
I know not whoſe it was, from whence it carne, 
or who was in it; but twasa tall Man. 
—— rn. Did you apprehend any Fighting in 
Crartle. * know nothing of it. 016 L. A1 
in Goes the Earl's other Chairman Sworn, 
to the ſame effect with his Part- 
ner 25 that they carried my Lord Warwick 


from Leckre's, to Leer els and 3 


1 


1 
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to the Bamnio And that he knew not the Perſon, 
who was ſet down by the other Chair. a 

Robert Applegate Oy carried my Lord Mobun) 
- Sworn, 

Applegate. Mr, Coot, and my Lord Warwick, get- 
_ into Chairs, my Lord Mobun came — 
and order d us to carry him towards Weft minfter. 
And he order d us to follow the other Chairs, when 
they turn d up St. Martin- Lane, My Lord A- 
hun calld to them 28 and there I heard my 
Lord Mohun, and Lord Warwick, deſire Captai 
Coot to defer it; but what it was, | can't tell. And 
the ſame time, came by three other Chairs; and 
* t. 3 and the other two 

ow'd. 

Att. Gen, What happen d afterwards? 

Chairs again call'd, we ran; 


| egate. 
| 1547 Fg my Lord Warwick within the Rails, who 


bid me put the Chair over. I ſaid we could not; 
and we went to the Corner of the Fields: 


And then came Capt. h to us, and faid, he be- 
' liev'd he was a dead Man; and bid ns CTY 


with all ſpeed, to the Bagnio in Long- Acre 


my Lord Warwick follow d in another Chair. And 
Capt. French was ſo weak, when he came out of 


1 the Bagnia, that he fell down on his 
ees. gf 3 | 
Ta Gen. Did you ſee any word Capt. French 


Applegate. He 1 in his Hand, but 
I knovs not what it was. a” 
Ain Gen. Did he fay any thing when he firſt 


came into the Chair, at the Grey-Zound Tavern ? 
Applegate. I heard nothing from any of them; 


only my Lord Mo when he conld not prevai 
with Mr. Coot to go Home, faid, in St. Martin s- 
Lane, i they would go, he'd go and fee it. ; 
Earl of Warwick, I defire he may be ask d, If 1 
did not endeavor to have all Things defert d till 
the Morrow ? 5 | 
Applegate. I never heard one beg more earneſt- 


Page 365. 
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ly than my Lord Aolmm; but I can't ay I heard 


wy Lord Warwick, 


. 0 664 Lord 
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Lord efferys- I deſire he may be ask'd, If my 
Lord 1 L. ſhew'd any Inclination not fo go * 

Applegate, I don't know he ſaid any Thing of 
going or not going. | 

Peter Catro (the other Chairman who carried 

my Lord Mohun.) 

Catro depos d to the ſame effect; That they car- 
ried my Lord Mobun to Leiceſter-Fields, and that 
he begg'd they would put it off, and go to Weft- 
miner; And likewiſe, that they carried Capt. 
French from the Fields to the Bagnio; and ſaid, 

ſaw no Sword that either my Lord Warwick or 
t. French had. | | 
ohn Palmer E carried French) Sworn, 
almer depos'd, That he carried Capt. French 
from the Grey Hound Tavern in the Strand, to the 
upper end of Leicefter-Fields; and he bid them get 
before all the other Chairs, which they did in St, 
Martins - Lane. That he ſet him down by Leicefter- 
Honſe;, where other Gentlemen were ſet down 


likewiſe, _ That Capt. French paid them, and as 


© they were coming away, they ſaw ſome Gentle- 


Page 368. 


— 


men walking about the middle of the Square. That 
he aſterwards underſtood, the Gentlemen in the 
other three Chairs; were my Lord Warwick, Lord 
fo and Mr. Cot : But heard no Fighting, nor 
ew of any Quarrel. 568; | 
ackſon Sworn. 83 
Fackſon depos d, That he carried Capt. James 
from Zockerr's, and ſet him down at the Standard 
Tavern in Leiceſ er- Fields; where he paid bigs 


and bid him be gone. That he heard Chairs call'd 


again, but being late, he went directly Home, and 
knew ng more, wy 
Richard Edwards Sworn, _ 
Edwards depos'd, That he carried à Gentleman 
from the Grey- Hound Tavern; but he neither knew 


him, nor any of the Company. That as ſoon as 


they had ſet him down by the Standard Tavern, 
they went away; and faw three Chairs ſtand a 
Wy end of the F jelds, * * F 

e omfret (a Servant in che Bagnio) Sworn, 
fang b. unday, the 39th of Geber, de. 
(een Two and Three in the Morning, my Lord 
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Warwick knock'd at my Maſter's; and being let 
in, he ſeem'd much concern'd, and ſaid, Captain 
French (who was with him) was very much 
Wounded, and he himſelf had a Wound; and bid 
me call up my Maſter, and let no one that ſhould 
ask for him, know he was there. He had a drawn 
Sword in his Right Hand, and both Hand and- 
Sword were very bloody; the Sword near all 


Over. 


Att. Gen. ay conſider what you ſwore at the 
Coroner's Inqueſt ? 19 | 

 Pomfret. There was Blood on the Shell, and 
on the inſide of the Sword; but I can't fay 'twas ſo 
all along the Blade. Mr. French had a drawn Sword 
too, Which he bid me take Notice of; and it was 


Att. Gen. Hòw came you to be deſired, to take 


Notice of the Swords? 


Pamfret. There were three of them; and 'twas- 
hid, one was Mr. Coot's, and another my Lord 


arwick's : Which was bloody from the Point, 


_ upwards: 


3 Att. Gen, Who brought in that Sword of Mr, 
vot's. - | 
* Capt. Doctmra, and Capt. James, came 
about 
my Lord Warwick's Order: They ſeem'd glad to 
ſee each other, and talk'd ſome time, but I did not 
hear of what; and, I believe, Capt. Dockwrs 
brought Mr. Coot's Sword. * 
Att. Gen. Do you remember my Lord of War- 


French's ! : | 

. Pomfret, My Lord Warwick's was a Steel Sword, 
Water · gilt; and was bloody near from the Point, 
upwards. And on Mr. French's, was Water and 


Dirt, but no Blood. 


Att. Gen. How long did they ſtay there 

Pomfret. They all continued about half an 
Hour: My Lord. Warwick deſir d Care might 
be taken of Capt. French, becauſe he was his par- 


Jy ticular Friend; and then they went away. But 


If an Hour after them, and were let in by 


- wick's Sword; What was upon that, and upon Mr. 
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Mr. French ſtaid till One a Clock, a Sunday in the 


Att. Gen, 


* 
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Att. Gen. Was there any Diſcourſe about Mr; 


Cor, or of any Quarrel, or how Mr. French came 
. 
omfret. not an 1 A 
Att. Gen. Which Hand of my Lord Warwick's 
was wounded ? | | 


Att. Gen. In what Condition were Mr. Fames 
and Mr. Dockwra's'Swords? | d 
Pomfret. Mr. James's was naked, having loſt 
his Scabboard ; and had Dirt, but no Blood, on it. 
I did not ſee Mr. Dockwra's, it being in the Scab- 
board by his ſide. 1 ＋ 
Duke of Leeds. . I deſire he would give an Ac- 
count of the Length and Breadth of all the Swords. 
Pomfret. My Lord Warwiel's was a pretty 


broad Sword, -_ French's was not ſo broad; 


I did not mind reſt, but think Capt. James 
broke his on the Floor after he came in. | 
Themas Goodall (Servant in the = Sworn. 
- Goodall depos'd, That he faw my Lord War- 
wick and Mr. French, and afterwards, Mr: James 
and Mr. Deckwra, at his Maſter's Houſe, but 
knew not when any of them came in or went a- 
way; and believ'd *twas my Lord's Right Hand 
that was hurt, and that his Sword was bloody 
on the Hilt and Blade. | 
Mrs. A. Goodall (Wife of T. Goodall) was 
worn. 

A. Goodall. My Lord Warwick, and Mr, French 
came in about Twoa Clock, Mr. French very mnch 
wounded, and my Lord's Hand wrapp'd in 3 
bloody Handkerchief; he had a Sword in his 
Hand very bloody both Hilt and Blade; my Lord 
order'd himſelf to be denied, but when Mr. James 
and Mr. Dockwra knock'd, and he knew who they 
were, I think he open'd the Door himſelf, m 
Lord order'd parti Care 10 de taken of tie 
Friend Mr, and then they three went 
away. | | 


Mr. 
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Mr. Henry Amy, Surgeon, (Maſter of the Page 374. 
; | Bagnio) Sworn. , 
Am. The 3oth of October laſt, about Two in The Maſter 
the Morning I wascall'd out of my Bed to attend of the Bag- 
Mr. French (who was much wounded) and my nio's Evidence 
Lord Warwick, who was hurt in his Hand; and N =o 
he gave Directions to be denied; they had both 
Swords, my Lord's was very bloody, and the other 
à little dirty, but without Blood; my Lord went 
himſelf to the Door when Mr. James and Doc tra 
knock'd, and order'd them to be let in; after I 
had dreſsd my Lord's Hand, they ſtaid a little 
while, and my Lord, Mr. James, and Mr. Dock- 
wra went away: I did not obſerve they talk'd of 
any Quarrel, or of any one's being kill'd, or how. 
they came by their Wounds; neither did I ask 
any Queſtion: J heard them talk ſomething about 
going into the Country, but know not whither. | 
Marquis of Norm. I defire he may tell the Size page 372. 
of Mr. French's Sword. 
Amy. *Twas a middle fiz'd Sword, the Blade 
not broad. wo" 
Capt. Loftus Duckinfield Sworn. 
Duckinefie!ld, The next Morning early after 
this Accident, came my Lord Warwick, Captain 
James, and Captain Dockwra, and ſtaid about half 
an Hour, and then went away in a Hackney-Coach 
together, to the Ship and Caftle in Cornbul, and | 
call'd on me; and one of them faid, he believ'd 
Capt. Coor was kill'd; that my Lord Warwick and 
Lord Mohun were of his fide, and Mr. Dockwra 
and Mr. James of Mr. French's fide, that *twas 
done in the dark, and they believ'd Mr. French 
was MriCoot's Adverſary, and Mr. James was my 
Lord's; my Lord ſeem'd very much concern'd for 
the Death of Mr. Cort. y | 
Att. Gen, Do you know of any Conſult to go 
into the Country? And, Was it before or after 
News was brought of Capt. Coor's Death ? _ 
' Duckinfield. Some ſuch thing was talk'd of, but 
I know not whether before or after. 
Art. Gen. Did you obſerve my Lord of War- 
wich's Sword? 1 


246 mer RT AL of 
Duc tinſteld. It was a pretty broad hollow Blade, 
and a hollow open Shell, which was all, except the 
Point, very bloody whither it proceeded from 
his own Wound or not I am ignorant, 2 
The Maſter of the — and Caftle in Cornhill 


worn. | 

Witneſs. My Lord Warwick, Capt. James 
Capt. Doctmra, and Capt. Duckinfield came into 
my. Houſe the zoth of October laſt, and when my 
Lord came in he feem'd much concern'd, and faid 
he was afraid poor Ot was kill'd ; he call'd for 
Pen, Ink and Paper, and had ſome Diſcobrſe with 
his Steward, who came to him, and then about 
Six a Clock they all went away. | {RI Wan 
* Mr. Sal "args For Tha — na Clock 

% r. n depos'd.,' t about Seven a C | 

| Finn! who — Night — order'd by = — to 
Q Capt. in 74 t. Coor, and give the Jury 
Cats Body by an Account of t — of the Wounds. That 
the Coroner's he found two Wounds, one on the Left Part of the 
O. der. Breaſt, near the Collar Bone, running downwards; 
which was about half an Inch wide, and Five In- 

ches deep: That the other Wound was on the 

Left fide too, under the laſt Rib, about an Inch 

wide, and Six Inches deep; and run upwards 

through the Diaphbragma : And that he took either 
of them to be mortal. : | 

Att. Gen. Can you tell whether they were 

made with one Sword or Two? _ | 
Page 374+ — cannot ſay any thing for it or a- 

gainit im. 366% 53604 

Earl of Xingfton. 1defire he may fay whether 
the larger Wound could be given by any other 
than abroad Sword, or whether he can make a 
Judgment, if the Wounds were made with feve- 

ral Swords. | 


Page 373- 


Salmon. I can't foy, L faw any difference in the 


Orifices, as to the nature of the Inſtruments chey 
were given with, or whether they were made 
one and the ſame Sword or no; only the Orifice in 
the ide was bigger than that at-the Collar- Bone. 
Earl of Warwick. It is very material for me 


that he ſhould anſwer, Whether he believ'd that 


one and the ſame Sword gave the Wounds. 
1 Sal mon. 
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Salmon. I can only ſay one Wound went fur- 
ther than the other, and being in a fleſhy Part, 
the further the Sword goes, it makes the Wound 


Lord yeh How far backwards did the 
Wound in the 


ide lie? | 
Salmon. | Juſt under the Two laſt Ribs. [And 
mted with bis Finger.] ” 
Stephen Turner, Capt. Coot's Man, Sworn, 
LV) and a Sword ſhewn him. | 
Turner. This was my Maſter's Sword, 1 never 
aw it after he went out, till I aw it in the Con- 
ſtable's Hand. | 
Earl of Tankervill. I deſire to know if his Ma- 
ſter us d his Left Hand or his Right. 
Turner. I never ſaw him fence, but believe he 
was a Right - handed Man. 
_ Earlof Warwick. I deſire he may be ask d if he 
has not obſery'd a particular Friendſhip between 


bis Maſter and me. 


*% 


Turner. Yes my Lord: I never heard of any 
Unkindnefs or Quarrel, but they were always very - 
civil to each other; and my Maſter often lay at 
my Lord Warwick's Lodgings. | 
 Pomfret call'd again, and two Swords ſhewn. 
Att. Gen. [deſire he may acquaiat your Lord- 
Hips what he knows of thoſe Swords. | 
omfret. They were brought into our 
by which of them I cannot tell; and in the Morn- 
ing Capt. French own'd this to be his, and the o- 


ther Mr. Coor's, and bid me take Notice his was 


dirty but not bloody; but there was ſome Blood 
on the other. | 

Mr. White, the Coroner, Sworn. 
Mr. White depos'd, That he examin'd the Sar- 
geon whether the Wounds were given by the ſame 
or different Weapons, but he then aaſwer'd the 
fame as now; but he did apprehend a great Diffe- 
rence between them, and fo did the Deponent, 
that one of the Wounds was nearer the Left fide 
than the other; to the beſt of his Remembrance 
'ewas almoſt behind W. 


L. H. S. My Lord of Warwick, The King's Page 375; 
Council have ended their Evidence for the King, 
. ö . 
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and now is the proper time for you ro enter on 
you 


r Defence. Exp 
Then the Earl of Warwick enter'd upon his De- 


| Fence, and obſerv'd, That it was an Argument of 


his Innocence, that he voluntarily ſurrender'd 
himſelf as ſoon as he underſtood their Lordſhi 

were at Leiſure to try him, and —_ — 
ſubmit it to their Judgment, even on the Evidence 
that had been d agiinſt him, whether there 
had been any thing of Malice prepenſe prov'd, or 
of his being an Actor in the Buſineſs: But having 


more R to the Vindication of his Honour 


wo the Satte of his ie, he beag'd bets Lovdſhneg 

do is Lite, , ir I 

Patience while he gave a fall Account of the — 
He declar d, That when they were together at 


| — oy were, for ſome time, very friendty 


as uſual, but Mr. Ct afterwards reflecting on Mr. 
French, Mr. French call'd the Reckoning, and they 


left the upper Room, and his Lordſhip propos d 


ſending ſome Wine to his Lodgings and. carrying 
them thither, to prevent a Quarrel; but as they 
Ropp'd at the Bar, Mr. Coo: (whoſe unfortunate 
Humour was ſometimes to be quarrelſome) again 


oking Mr. French drew, and Mr. Chor 


It inſiſting on the Quarrel, his Lordſhip and my 
Lord Mobun Aro pad ſending wy the Guards to 
prevent it; but ving got Chairs to car 
them to Leiceſter-jelds my Lord Mohun and he 
follow'd to prevent Miſchief, and, by the Way, 
extreamly preſs'd Mr. Coat to return and 
Friends with Mr. French, but he refus'd, that go- 
ing forward they follow'd; that ſoon after th 


that he went in Defence of Mr. Coor and receiv 
z very ill Wound in his Hand, that his Lordſhip 


had no _— Malice, but ventur'd his own 
Life to fave Mr. Coot's ;, and ſhould prove by good 


Witneſſes he had a conſtant Friendſhip with him 


to the time of his Death, and doubted not to be 
acquitted, to the intire Satisfaction of their Lord- 
ſhips all the World : And defir'd to obſerve 
farther, That Mr. French, James, and Dockwra 


were found gailty of Manſlaughter only, and ne 
* . l ä ; 1 


were ſet down Mr. Coot and Mr. French engag ; 


. 


* 
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it appear'd on their Tryal, that Mr. French was 


e Perſon that kill d Capt. Coor, and he being 
d guilty but of Manſlaughter, his Lordſhip 
could not be guilty of Marder. | 
I. H. & The Method is to call the Witneſſes, 
and then make Obſervations. 
Then the Priſoner call'd his Witneſſes. And, 
Capt. Edward Keeting ſtood up. 
Lord High Steward obſerv'd to him, That he 


ought to conſider that he ſpake in God's Preſence, 


who requir'd the Truth ſhould be teſtiſied in all 
Cauſes, before Courts of Judicatare, and their 
Lordſhips expected it as if he were upon Oath. 
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Capt. Keeting. Being at Lackett's that Evening The Eats 


into the Room 
meet my Lord Aebi and 4 Coot there, and 
ask 'd if I knew where C. French and James were; 
I aid Idin'd with Capt. Coot, and a while after 
Capt. Coor came in, and afterwards Capt. French; 
and we drank together about an Hour and half, 
but I not being well, left them and went home. 
There was nothing like quarrelling before I went 
away , and indeed I us'd to ſee my Lord of War- 
wick and Mr. Coot there daily; and never obſery'd 
any thing but the greateſt Friendſhip between 


Colonel Bliſſet ſtood up. 
Earl of Warwick. Did you ever obſerve any 
rel between us? | 

Col. Bliſſer. I have been often in Company 
with my Lord Warwick and Capt. Coot, and once 
the Captain complaining he was to pay Four Hun- 
dred Gauineas for his Commiſſion and had but Three 
Hundred, my Lord offer d him a Hundred Gui- 
neas; and another time, when his Taylor arreſted 
him my Lord lent him Five Guineas, and has of- 


ten paid his Reckonings for him: I know Capt. 
' Coot has lain at my Lord's Lodgings, and I always 


obſerv'd a particular Kindneſs and Friendſhip be- 
the leaſt U 


* 


twixt r 


Colo- 


this Accident gy my Lord Warwick came Witneſſes 
where and fvid he was to call'd ny 
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. other, and I never heard of any Unkindneſs be- 


neas towards paying for his Commiſſion. 
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Colonel Stanhope ſtood up. 
Stanhope. About Eight or Ten Days before 


this Accident I was twice at my Lord Varwicl's 


Lodgings, and both times found Capt. Coor had 
lain there; they profeſs'd a great Kindneſs for each 


tween them. 5 
Mr. Diſney was call'd. 


Bet ef Fawck f dere he may be ard i 


he knows of any Expreſſions of Kindneſs and 
Friendſhip between me and Capt. Coot. 

Diſney. About the time Capt. Coot was to have 
his Commiſſion in the — my Lord Warwick 
receiv'd a Letter from him, _ his Lordſhip 
to lend him a Hundred Guineas, as he had offer d; 
and his Lordſhip directed his Steward to provide 

a Hundred Guineas for the Captain while I was 

there, and I have ſeveral times ſeen my Lord pay 

the Captain's Reckoning for him, and lend him 

Money, and obſerv'd the greateſt Friendſhip be- 

#ween chem; and never heard of any Quarrel or 

Miſunderſtanding they had. a 
Colonel Mhiteman was call'd. 

He depos d, That my Lord Warwick and Capt. 
Coot were conſtant Companions, and din'd toge- 
ther almoſt every Day for half a Year: That my 
Lord ſent for the Deponent to his private Lodg- 
ings after this Accident, and expreſs d a great deal 
of Concern for the Death of his dear Friend Mr. 
Coor;, and his Lordſhip told the Deponent, that he 
intended to keep out of the way till the Parlia- 


ment met, becauſe he deſir'd to be try'd by the 
Houſe; and becauſe hedid not love Confinement, 


his Lordſhip deſign d to go over to France till the 
Houſe met: And that the Deponent never knew 
of any Quarrel or Unkindneſs between his Lord- 


= and the Captain. h | 
Raymund, his Lordſhip's Steward, 
5 | was call'd. | | 
He 


that his Lordſhip lent the Captain a Hundred Gui- 


depos'd, That there was a very intimate 
Friendſhip between his Lord and Capt. Coor, and 


The 


Blood, and it ran down to the bottom of the 
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The Priſoner then deſir'd that Capt. French 
might he examined, a rp that after he 
had been tried, and had his Clergy, he was a good 
Witneſs in this Caſe * his Lordſhip finding 
there would ariſe a Debatein the Houſe, as to Mr. 
French's giving Evidence, his Lordſhip wav'd his 
Teſtimony. 

My Lord Warwick deſired Mrs. Amy, the 
Miſtreſs of the Bagnio, might be call'd, and ask'd 
her if ſhe remembered what paſs'd at her Houſe.---- 
Mrs. Amy anſwered, That about a Quarter of an 
Hour after they came into her Houſe, ſhe ſtood 
by Capt. French while his Wounds were dreſſin 
and ſhe look'd upon my Lord Warwick's Swor 
and ſaw that the Hilt and all the Shell was full of 
Sword Blade. | 

Then the Earl of Warwick pray d that his Coun- The Earl des 
cil might be heard to this Point, viz. Whether, mands, if all 
there being Six Perſons, three of afide, (and one is Perſon's en- 
kill'd) and his Lordſhip being engag d on the fide o gag's on both 
the Perſon kill d, Whether his Lordſhip was eg es in a Dus 
guilty withthem on the other ſide; who had been try d — 


and found guilty of Manſlaughter only, 


My Lord Godolphin obſerv'd, That it had been 21, gung 
mov'd by my Lord Warwick, that his Council ha, ing had 
might be heard, as to Mr. French's being a Wit- his Clergy, 
neſs: And he thought it might tend much to the but not burut 
clearing of the Fact, if Mr. French's Evidence in the Hand, 
might be heard. And thetefore, hedeſir'd to know, it was deba- 
if my Lord Warwick's waving French's Teſtimony ted, Whether 
was purely voluntary, or whether his Lordſhip he was a legal 
did deſire his Counci [ſhould be heard to that Point. Wknei. 

My Lord Warwick anſwer'd, He was advisd Page 375, 
that Mr. French was a good Witneſs, and delir'd 
his Council might be heard to it. 

L. H. S. I muſt acquaint your Lordſhips, that 
ſince I came hither a Privy Seal has been deliver d 
me, in order to paſs a Pardon for the burning in 
the Hand of Mr. French, for the Manſlaughter 
he was convicted of at the unn 0 

Earl of Warwick. I am advis'd he is a good 
ones N a Pardon, or without burning in 

e Hand. 
Vol IV. Part I. Hh L. H. & 
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L. H. & What ſay you to the matter of Law 
Mr. Atrorney, now the Fact is truly ſtated ? 
Me. Attorney's Mr. Attorney averr'd, That Mr. French was no 
Argument, Witneſs in Law : That he had been convicted for 
That Mr. the very Offence my Lord Warwick was indicted, 
French was no h not in the ſame Degree this Indictment 
legal Witneſs. ſets forth. He acknowledg'd that Mr. French was 
convicted but of Manſlaughter, and that he had 
pray'd the Benefit of his Clergy, and it had been 
allow'd him ; but then the burning iri the Hand 
had been reſpited, and the Allowance of Clergy, 
without burning in the Hand, did not diſcharge 
the Party of the Offence, fo as to ſet him Re&us 
in Curia; and make him in all reſpects a Perſon 
nt to have the Benefit and Privileges of a Probus 
OC legalis homo: And to (et this matter in its true 
Light, he took leave to obſerve, That this burning 
in the Hand, was firſt Enacted by the 4 Hen. VII. 
and was to ſhew that the Party had had 1 
allow'd; for if he was not a Perſon in Orders, he 
was to have it no more than once by that Act, and 
before he might have had it ſeveral times. That 
after the Party was allow'd the Benefit of his Cler- 
22 he us'd to be deliver'd over to the Ordnary 
his Purgation: But, by the 18 Elix. it is Ena- 
Qed, That after the burning in the Hand, the Pri- 
ſoner ſhall not be deliver'd to the Ordinary, but he 
ſhall bediſcharg'd; and after burning in the Hand, 
the Prifoner is deem'd to have made full Satisfacti- 
on to the Law, without that fort of Purgation 
which was before requiſite ; but till he is burnt in 
the Hand, or has his Pardon, his Credit is not re- 
Page 380. ſtored: The Conviction remains upon him, which 
diſabled him to be a Witneſs. 1 
Mr. Sollicitor having ſpoke to the ſame Effect, 


it was demanded of my Lord Warwick's Council, 


What they had to ſay to the matter. | 
Sir Thomas Powis, of Council for. the Priſoner, 


Ge Tho. — anſwered, That he thought the Authorities in 


— 2 Law were on their fide: He acknowledg'd that 


the Priſoner, the 4 Hen. VII. was the fitſt Statute that Enacted 
ao Mr. the burning in the Hand, and that before that Sta- 
Fra Teſti- tute, Clergy was allow'd, ever for Murder, as 
mon y. often as it was demanded ; Bat then, this 2 — 

. - 4 4 K ege 


* 
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lege was thought fit to be reſtrain'd, and allow'd 
to a Man but once, unleſs he'was in holy Orders; 


and to ſhow that the Party had been allow'd his 


Clergy, he was directed to be burnt in the Hand, 
but that this was not defign'd as a Puniſhment for 


the Offence, but only that the Court might know 


if he had been allow'd it before, when the Party 
ſhguld pray the Benefit of Clergy. That after- 
wards the Statute of Edw. VI. was made, which 
exempted Peers from burning in the Hand, and 
afterwards came the 18 Eliz. which diſpenſed 
with the Purgation, and allows a Man the Benefit 
of his Clergy without it: That this Act alſo im- 
powered the Court, which tryed the Priſoner, not 


Hen. VII. but to detain him in Priſon for a 
ear; but that neither the burning in the Hand, 
(nes was a Mark of Infamy) any more than the 
mpriſonment for a Year was intended as a means 
of reſtoring a Man to his Credit: And he inſiſted 


Peers ſhall 
not he burnt 
in the Hand. 


only to burn him in the Hand, according to the 


upon it, that it was the Allowance oſ Clergy that 


ſet him right in Court, ſince Purgation was abol- 
liſhed ; and that now the Allowance of Clergy 
gives the ſame Benefit to the Party, as Purgation 
would have done before the Act of 


4 Rep. Holcroft's Caſe, who being convicted of 
r rayed the Benefit of his Clergy, 
and the Judges thought fit to reſpite their Judgment 
therein, but his Prayer was enter'd on Record 
and afterwards an Appeal being brought agiinſt 
him, it became a Queſtion, whether an Appeal 
would lie ; for by the 3 Hen. 7. an N will 
lie, notwithſtanding a Convictlon, if the 

have not had his Clergy; and it was adjudged that 
the Party having pray'd his Clergy, he ſhould 
have the ſame Benefit as if the Court had ordered 
every thing to be executed, which ought to have 
been done thereupon! From whence he inferred, 
That it could not be made a Queſtion, Whether 
a Man ſhould be a Witneſs. who had his Clergy 


actually allow'd. Then he cited the Caſe of Sear/e 


Eliz. or the 
King's Pardon would do now: And he cited Co. 


Page 381. 


Party 


and W:iliamsin my Lord Hobart, where the Re- 


port ſays, That — * Words of Accu ſa- 
6 Hh 2 


tion, 


| 
1 
1 
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Ache he ien Aung upon Aſan, for u Offence for 
For charging which be wes Pudifled and corbitted end it; bad hit 
a Man — Qergy allow'd, au Adt ion lies as if be 752 _ to- 
Crime, ae calty acquitted from it: And, "tis not the burning 
— . ths Wok, * the Allowance of the Clergy i har 
Fd 8 3 fers himright in his Credit, in the Eye of the Law - 
And, That rhough the Statute ſairh, after burning 
inthe Hand be bal be diſcharg'd {and there isn 
buraing) that makes not hing nt though it be a Caſe 
where the land ought 2 &o urnt, yet it is not ſo 
efemial but « Man may have the Benefit of the Sta- 
The King Cute though he be not burm : Toe King may pardon 
may pardon the $urning, even in an Appeal, it is wo Part of the 
the burning Judgment, nor fo much as in the nature of a Punifh- 
eveninan ne, but rather « Mark to notify that be may have 
pal. Clergy but once. He cited alſo my Lord Hale's 
Pleas of the Crown who treating of the Conſequen- 
ces of Clergy altow'd, ſays, It gives the Party 4 
5 Ag purchaſe Goods, and retzrn the Profit 
of bis and reftores him to his Credit; accord- 
ing to the Caſe in Hobart, before- mentioned: 
And therefore, he hop'd their Lordſhips would 
make no Difficulty of hearing this Witneſs. But 
if this ſhould be look'd on as a Tegal Objection, the 
Witneſs had a Pardon already paſs'd the Privy- 
Seal; and he hop'd their Lordfhips would not let 
the Noble Lord at the Bar ſuffer, by the not per- 
fefing the Pardon under the Broad Seal. 
Marquis of Halifax. 1 ſappoſe your Lord- 
ſhips will have the Opinion of the Judges upon 
this Point. 
L. H. S. It muſt bein the Preſence of the Pri- 
Toner, if you ask the Judges Opinion. 
Marquis of Halifax. But as it is uſual in theſe 
The Judges Ca deſire to hear what the King's Council 
Opinenmuſt will ſay by way of Reply. | 
be ad in the Mr. Serj. Wright. There muſt be an actual 
Preſence of Byrning in the Hand, or a Pardon of that Burn- 
8 ing; otkerwiſe it cannot be a Satisfaction in Law; 
Seri. 5 a4 fuck as will put the Party in the ame Condition 
Revly eo che 25 if he was acquitted: At common Law, Perſons 
Prifonce's Who were convicted of Fellony, were not reſtor'd 
Can 2 w TH their Credit, meerly by allowing the Benefit 
Fuchs Tal- of the Clergy to them, but they were deliver d 
. | | | over 
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over to the Ordinary to be keptin Priſon, till, in 
a fort of a Tryal before hay ar dei en dad 
made their Innocence appear, and purg'd them- 
ſelves of the Fats charg'd upon them; otherwiſe, | 
they were to lie perpetually in Priſon : It wasthe | 
clearing themſelves of the Guilt, that reftor'd 
ſuch Perſons to their Reputation and Credit, not 


2 * 


1 gw 


” hd 


. the bare Allowance of Clergy : That as to the A Clergy- | 
Caſe of Searle and Williams, it did not oppoſe man malt not | 
4 this matter, for there the Perfon convicted was a be birut in 
4 Clerk in Holy Orders, and, by Law, exempted the Hand. | 
. from burning; and the moſt that is faid by the IT | 
p Chief Juſtice Hobart in that Caſe is, That where 
p the Hand ought to be burnt it is not eſſential, but 
4 the Party may have the Benefit of the Statute, 
F (that is) he may be diſcharg'd without burning by | | 
e a Pardon from the King; and tis true, the King = 
8 may pardon the whole, and by Conſequence any | | 
1 Part; and Chief Juſtice Hale, in his Pleas of the | 
4 Crown, Fol. 240 ſays, That burning in the Hand 
£ is now, ſince the Statute of 18 Eliz. the Conſe- 

: quent _ the Allowance of Clergy, and hath 
1 this Effect, Firſt, It enables the Judge to deliver 
t the Party. Second, It reſtores him to former Ca- 
© pacities. And Third, It reſtores him to his Cre- 
a dit, and puts him in the ſame Condition as if he 
T were acquitted : And it was never pretended that 
2 any Perſon could have the full Advantage of the Be- | | 

nefit of Clergy fince the Statate 4 Hen. VII. +28 40 

[- till he was burat in the Hand, or that Burning | 
1 pardon'd. In the Caſe of Burroughs and Holcroſt, Page 383. 

where the Court did not allow Clergy upon tbe © 
= Party's Prayer, (where he ought to have had it,) | 

4 | 2 the praying of it RISE — — bar 
V an Appeal; it was very true, h t to be in 
11 the — State as if Clergy had been allow d But 

this had no Likeneſs to the preſent Caſe, for he 
al it was not pretended that Mr. French ever deſir 
n- to be burnt in the Hand, but that was reſpited in 
7 favour to him, that he might get the King's Par- 
IN don for the Burning, which he has not yet ob- 
ns tained ; and 9 is not entitled to that 
"d Benefit which the Law would give him, if he was 
| — 


CS Tm LaTaf le 


either pardon'd or burnt in the Hand; and there- 
fore he ought not to be admitted as a Witneſs. 
| Then the Judges Opinion were demanded. 
The Original IL. C. J. Trey. This Privilege has its Original 


of Clergy. from a Conſtitution of the Pope's, exempting the 


Perſons of the Clergy from the ſecular Juriſdicti- 

How it differs on: But the Canon Law being never throughly 
in England receiv'd in England, this matter was moulded and 
from the Ca- ajter'd, both - our Canon and Statute Law; for 
non Lav. the Canon Law only gives this Privilege to Men 
in Holy Orders, but our Law in favour of Learn- 

How it came ing, at the Deſire of the Engliſh Biſhops, extended 
to be exrend- it to Lay Clerks, i. e. any Lay-man that could 
ed to Lay- read, and fo had a poſlibility of being a Prieſt; 
men. neither would the Canon Law ſuffer the Clergy 
to be try'd before ſecular Judges, but ours ſubject- 

| ed them to that Tryal: And when a Man was con- 
What is for- victed of Fellony, though by allowing him Clergy ; 


feired in a bis Life, Lands, and Blood were ſaved, yet Firſt, 


Con vic ion of he forfeited all his Goods and Chattels, (not being 
Manſlaughter reſtored by Purgation or Pardon.) Second, He 
forfeited his Liberty is Capacity of purchaſing 
Goods or Lands, and 0 taking the Profits of his 
Free-hold Lands; and his Credit was fo loſt that 
he could not be either Witneſs or Juror : But as 


Page 384. ſoon as he had made his Purgation, he was reſto- 


| 2 on red to his Liberty, Capacities, and Credit. And 
his Purgation to this Purgation, the Oath of the Party convicted, 
or Pardon, and the Qaths or Verdict of an Inqueſt of Twelve 
2 Clerks was required, Proclamation being firſt 
The manner made for all Perſons to come in, who could give 
of Purgation. Evidence as to the Party's Life and Converſation: 
a And upon his Acquittal the Ordinary pronounced 
him innocent, and abſolv'd from Infamy; and he 
was then diſcharged from his Impriſonment, In- 
8933 and Diſcredit incident to the Fellony. 
1 Law, viz. That every Perſon convict of Felony, 
the Hand. ſhould be burnt in the Hand, before he was deli- 
; vered to the Ordinary, And this-was partly, that 
he might taſte of Corporal Puniſhment; but prin- 
cipally, to notify that he had had his Clergy. The 
Statute Enacting, That no Perſon who had once 


had the Henefr of Gew, God vr be admit 


Statute of 4 Hen, VII. introduces a new. 


re- 


charge to the Party; and he may as well pretend 


the reſtitution of this Pe 
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ted to it again; unleſs he was in Orders, and pro- 
oc his Letters of Orders, or a Certificate of 

em. 
Then comes the 18 Eli. c. 7. and ſays, That every Convid to be 
Perſon who ſhall be admitted = —— have the dcliver'd on 
Benefit of Clergy, ſhall not thereupon be delivered to Burning with- 
the Ordinary, as hath been accuftomed. But after out Purgati- 
ſuch Clergy allow'd, and burning in the Hand, ac- by 18 Flix. 
cording to the Statute, (4 Hen. VII.] Hall forthwith | 
be deliver'd out of Priſon, &c. Provided, that the But may be 
Juſtices (before whom, &c.) may, for the further 1mpriſon'd 
Correction of ſuch Perſons, keep them in Priſon for for a Year. 
ſuch time as they ſhall think convenient, not exceed- 
ing a Tear, &c. 

Therefore, as the Statute of Her. IV. appoints, 


That the Convid ſhall be burnt, before he be de- 


livered to the Ordinary, in order to purgation; the 
18 Flix. appoints, That on allowance of Clergy, 
and being burat, he ſhall be diſcharg'd without Pur- 
gation. And whereas it is objected, That it may 
as well be ſaid; he ſhall not be reſtored to his Cre- 
dit, till he have ſuffer'd Impriſonment, not ex- 


ceeding a Lear; as that he ſhall not be reſtor'd, 


*till burnt. I anſwer, A Convict is diſcharg'd from 


\ Impriſoament, and all other Penalties incident to 


the Conviction, forthwith, upon the burning in 

the Hand. But if there be a new Commitment Page 383. 
ade, by Virtue of the proviſo, it is a Collateral - | 

Thing; and the Party is not then in Priſon, by 

Virtue of his Conviction, but by a freſh Order of 

the Judges; made upon the Heighnouſneſs of the 

Circumſtances, appearing upon the Evidence. 

Burning, as well as allowance of Clergy, is as 

quir'd; toentitle the Party to this Privilege. It is well as the al- 

a joint Condition, on which the Act works a Diſ 19wance of 


to the Advantage of it, without performing any 
rt of the Condition, as without performing both. 
or is there any Caſe in our Books, againſt this r 


Opinion. Thoſe of Holcroft, and Searle, and Wil- 
liamt, which have been cited; are as ch 
'Serjeant has open'd them, and make for it. 10 


e King's 


conclude, This Condition . upon which 
's Credit d _ 
b 2 


Hi 4 


ne- 
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not perform d or diſcharg d by the King's Pardon; 
and — he — L Witneſs. : 
The other Judges preſent, declar'd they were 

of the ſame Opinion, 
Whereupon, the Lord High Steward demand- 
— of their Lordſhips, If French ſhould be admit- 
a Witneſs; their Lordſhips rul'd, that he ſhould 


nor. 

Then the Lord Nottingham propos'd the deba- 
| ting the other Queſtion, before mention'd, by the 
Page 3% Lord Warwick viz. Whether the Lord Warwick, 

= Tn. Who was on the Side of the Party kill'd, were equally 
, 18 — Guilty with thoſe who fought on the other Side? But 
— his Coun- the Lord High Steward obſerv'd, that they were 
Al argue che not to take any part of the Fact for granted, till 
Law ariſing they had defeated the Proof among themſelves; 
ir, till And if any Matter of Law ſhoald ariſe upon the 
Facts, when they were ſettled, then would be a 
pager time to have it debated. But the Lords 
ing of various Opinions, my Lord High Steward 
really #. 37, demanded of the Earl of Warwick, Whether he 
Page 387. jnfifted on his Council's being heard to the Point 
he had offer d; for that their Lordſhips would ad- 
journ to conſider of it, if he did ? 
Earl of Warwick. I ſubmit it to your * 
11 cl can x rg 2 that 2 — - 
t 5 of t's Side, can uilty o 
bis Deb + | g 77 
T. H. S. That is a Matter of Fact which is not 
yet determined; and therefore the Queſtion which 
you ſuppoſe to ariſe upon it, is not yet ripe to be 
reſolv d. If you have no more Witneſſes, you are 
now to ſum up the Evidence your ſelf; (not being 
allow'd Council as to Matter of Fact) and you 
make ſuch Obſervations on it, as you think 
be to your Advantage; and ſo eloſe your De- 


ce. | 
Earl of Warwick. I ſubmit it upon the whole 
f Matter, to your Lordſhips, 1 76 
Me. Selficite Then Mr. Sollieitor beginning to ſum up the Evi- 
up the dence for the King, and his Voice being low, the 
Evidence for Duke of Leeds mov'd he might ſtand within the 
the Kung, r, at the Clerk's Table; or that one-whe hada 
| 1 3 Voice, might ſum it up. But the firſt be- 
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ing againſt the Orders of the Houſe, was not ad- 
mitted; and the other Council not being prepar'd, 
after Silence had been ſeveral times commanded, 
Mr. Sollicitor went on; and having repeated the 
Subſtance of the Evidence, he obſerv'd. 
That it did not appear upon the Evidence, by 
whoſe Hands thoſe Wounds were given Capt. Coo ; 
and therefore every Perſon upon the Place, mu 
remain under the imputation of the ſame Guilt z 
as having a Hand in, and contributing to his Death. 


That the Blood upon my Lord Warwick's Sword, 


the 'great Concern his Lordſhip was in, and his 
defiring to be conceal'd at the Bagnio; and Mr. 


Page 386. 
Page 389. 
Page 390. 


French's Sword not being bloody, who it was pre- 


tended did the Fact, gave great Suſpition who did. 


And though it was alledg'd, that my Lord War- 


wick had a great Kindneſs for Capt. Coot, it ap- 


pear'd that his Lordſhip left him Dead in the Field, 


and took no Care of him; but took a great deal 
of Care of Captain French, who twas pretended 
fought with Coot: Nor was there any Anſwer gi- 
ven to this, by my Lord Warwick, That it was 
alſo fit for their Lordſhips to conſider the Nature 
of the Wounds, and that they were both on the 
Left Side; and how they came to be given to one 
that had been prov'd to be a Right-handed Man. 


And concluded, That theſe Circumſtances might 
incline their Lordſhips to believe, that the Lord 


Warzick did the Fact; and if he did, it was cer- 
tainly Murder. 
Then the Lords adjourn'd to their Houſe above; 


and about two Hours after return'd to their Seats 


in the Hall. And the Lord High Steward demand- 
ed of them ſeverally, beginning with the Lord 
Bernard, the puiſne Baron, If Edward Earl of 
Warwick was 2 of the Felony and Murder 
whereof he ftood Inditted, or Not Guilty. To which 
their Lordſhips ſeverally, in their Order, an- 
ſwer d. Not Guilty of Murder, but Guilty of Man- 
Neughrer, upon my Honour, After which, the Lord 
High Steward faid, That their Lordſhips, being 
Ninety Three in Number, had all acquitted my 


Lord Warwick of the Murder; but were of Opi- 
nion, that he was guilty of Manſlaughter. And 


. 
16,4 ask 
is? 4s J. +4 ' B »f 


Page 3951. 


Page 392. 
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ask d, If it was their Lordſhips Pleaſure, that he 


ſhould be call'd to the Bar, and acquainted with 
their Lordſhips Judgment; which being conſented 
too, the Governour of the Tower was commanded 
to bring forth his Priſoner, Edward Earl of War- 
wick, And the Earl being brought to the Bar, the 
Lord High Steward told him, that their Lord- 
The Earl of ſhips Judgment was, That he was not Guilty of 
Werwich found Murder, but Guilty of Manſlaughter : And de- 
Guilty of manded, What he had to ſay, Why Judgment of 
Manſlaughter. Death ſhould not be pronounc'd againft him, ac- 
cording to Law ? 


The Earl de- The Earl of Warwick deſir d, that the Benefit of 


mands his his Peerage might be allowed him, according to 
Clergy. the Statute of Ed. VI. | 
The Lord High Steward ſaid, He muſt have it 
by Law; but that his Grace was directed by their 
Lordſhips, to acquaint him, that he could not have 
Receives a the Benefit of that Statute twice: And therefore, 
ae hoy WP py, he would take more than ordinary 
he offends Care of his Behaviour for the future. And that his 
again. Lordſhip was diſcharged. Then the Lords ad- 
Journed ro their Houſe above. | 


The Tryal of Cyartes Lord Monux, 
for the Murder of Capt. Rich. Coor, 
the 29th of March, 10 W. III. 1699. 


Page 393 The Lords came into the Conrt erefted in Weſtmin- 74 


ſter-Hall, about One a Clock; in the ſame Order 
as they did the Day before, to the Tryal of the 
Earl of Warwick: And after Proclamation 
made, my Lord Mohun was brought to the Bar, 


and Arraigned.—— 
The tndia- c HE Indiament ſet forth, That the ſaid 
ment for the Charles Lord Mobun (together with Ed- 


Murder of © ward Earl of Warwick and Holland, Richard 
Capt. Cov, © French, Roger James, and George Dockwra,Gent.) 
© not having the Fear of God before his Eyes, &c. 

« the zoth of October, in the toth Year of the 

„Lias; in the Pariſh of St. Afartin'sin the Fields, 

* 1n- 
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$6 in the County of Middleſex, in and upon one 
© Richard Coot (of his Malice aforethought) did 
© make an Aſſault; and that the aforeſaid Earl of 
& Warwick and Holland, with a certain Sword 
© made of Iron and Steel, of the Value of Five 


4 Shillings, which he had, and held drawn in his 


4 Right Hand; in and upon the Left part of the 
C Breaſt of the ſaid Richard Cvot, near the Collar- 
„ Bone, (of his Malice aforethought) did ſtrike, 
& ſtab, and thruſt : thereby giving the ſaid Richard 
© Coot one Mortal Wound, of the breadth of half 
& an Inch, and of the depth of five Inches: Of 
© which ſaid Mortal Wound, the aforeſaid Richard 
© Coot, then, and there, inſtantly died. And that 
© he the ſaid Lord Mohun, together with Richard 
French, Roger James, and George Dockwra, (of 
* his Malice aforethought) was preſent; aiding, 
& abetting, comforting, aſſiſting, and maintain- 
ing, the ſaid Earl of Warwick and Holland, to 
< Kill and Murder the ſaid Richard Coot, in Man- 
ner and Form aforeſaid. So that the ſaid Earl of 
<« Warwick, the ſaid Lord Mohun, &c. in Manner 
„ and Form aforeſaid, feloniouſly, wilfully, and 
* of their Malice aforethought, did Kill and Mur- 
der the ſaid Richyrd Coot. Againſt the King's 
Peace, &c. 

To which Indictment he pleaded Not Guilty. 

Then Mr. Comper open'd the Indictment, and 
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Mr. Attorney ſhew'd the Nature and Courſe of the 


Evidence. 
Samuel Camt horne bog Drawer at Locket's) 
| worn. 

Cawthorne depos d, That between One and Two 
on Sunday Morning, the zoth of October, my Lord 
Warwick, my Lord Afohun, Capt. Coot, &c. were 
at his Maſter's; and he went upand took the Rec- 
koning, and all the Gentlemen came down to the 
'Bar. That there being no Coaches to be had, the 
Deponent was fent for Chairs; and two Chairs 


came to the Door, and Capt. Cor, and Captain 
French went into them; but my Lord Mohn, and 
Lord Warwick, ſxying there ſhould be no Quarrel 
that Night, they came all into the Houſe, and 
ſtood, Three on one Side, and Three on the other 


Page 395. 
The Evidence 
given by the 
Drawer of the 
Greybound Ta- 
Vern. : 


vide 
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' 
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Side of the Bar. And whilſt the Deponent went 
to call more Chairs, their Swords were all drawn; 


and he heard my Lord Afobar ſay, as he return'd, 


I have cut my Finger by endeavouring to part them; 
that if they perſiſted to quarrel, he would fend 
a File of Muſqueteers to ſecure them, After- 
wards, more Chairs coming, my Lord Wqrwick 
Lord Aoban, and Capt. Coor went into the thre 
arſt, (my Lord Aoban ordering their Chairmen 
to go to Weftminfer) and Capt. French, Captain 
es, and Capt. Deckpra, immediately follow'd 
irs | 


in three other þ 

Att. Gen. Was Mr, James there at firſt? 
Camtberne. No; I was ſent for him about Ten 

at Night: He was almoſt fuddled when he came 

in z and his Scabbard being broken, he took and 

broke his Sword, ſtamping upon it. 
Att. Gen, Can you tell what was the occaſion 

of the Quarrel? 1 
Camborne. When they were below at the Bar, 


ſome Words paſſed between them. Capt. French 


nid, He woaid laugh when he pleaſed, and frown 
when he pleaſed. And Mr. Dockwra ſaid, They 
would t them whenever they pleaſed. But ! 
did not obſerve any Quarrel while they were 


Lord Afobun; Did not 1 endeavour all that 1 


could, to quiet them ? 


Cawthorne. My Lord did endeavour all he could, 
rrel; and having cut his Finger, 


to prevent a 
ask'd for a Napkin to wrap his Hand in: And faid, 
He had got the Wound in endeavouring to part 


Thomas Brown (the Chairman who carried 
Capt. Coot) Sworn, En 
Brems depos d, That about Three quarters paſt 
One a Clock, on Sunday Morning, he carried Mr. 
Coot from Lockert's to Leiceſter - Fields; and my 
Lord Warwick and Mobun follow'd in two other 
Chairs. That turning up St. Martin's-Lane, my 
rds Warwick and Mabun, bid them ſtop, and 
Mr. Coo to turn down to Weſt minſter, 112 

put it off till Morning: But Mr. Coot faid, 
would make an end that Night, And kat Aer 
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other Chairs then paſſing by, Mr. Cpt ordered 
them to take up, and follow thoſe Chairs into the 
Fields; and threatned to ſtick them, if they did 
not overtake them. That they ſet him down at 
Greerftreet end, where my Lords Afohun and War- 
wick were ſet down likewiſe; and then they all 
Three walk'd ap the pav'd Stones, on the Right 
Hand Side of the Fields, together. 

He further depos'd, That ſoon after hearing 
Chairs call'd again, he went towards the 


end of the Square, and was there order'd to lift 


his Chair over the Rails, which ke did; and there, 
by the light of his Lanthorn, faw Capt. French, 


and Capt. James (as he belfev'd) holding up Capt. 


 Coot, and crying out my dear Coor ! That they de- 
fir'd the Deponent to take him into his Chair; and 


my Lord Warwick promis'd to fatisfy him, for - 


any Damage that might happen to his Chair, tothe 
Value of 100/. That they endeavoured, but could 
not get him into the Chair, ſo1eft kim. And lift- 
ing their Chair over again, came to the npper Cor- 
ner of the Raits; and there took in a Gentlem 


and carried him to the Bagnio in Long- Acre. That 


he was certain, neither of the Perſons who held 
up Mr. Coot, was my Lord Mobun ;, neither knew 
he which Way he went after he ſet him down; nor 
ever ſaw him fince, till he now ſaw him at the Bar. 
Robert Applegate Sworn. | 

Applegate depos'd, That he carried my Lord 
Mohun; and two other Chairs carried my Lord 
Warwick, and Mr. Coot, from Lockert's, in the 
Strand, to Leicefter- Fields. That at firſt ſetting 
out, my Lord Mobun ſaid, they would go 
all Three to Weſtminfter, and lie together that 
Night; but after that, order'd him to follow the 
other Chairs. And when they came to St. Mar- 
tin's. Lane end, Capt. Coot's Chair turning up there, 
my Lord Mohnn call'd to Mr. Coor, and very ear- 
neftly importuned him not to go to Leicefter- 
Fields, but defer the Buſineſs, for it could not be 
done that Night. Bat Capt. Coot ſaid, he would 
not delay it; and then the Chairs wete order'd 
forward: My Lord Mobun faying, If you muſt 
$0, II go with you and ſee it. That he a—_—_—_ 


% 
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him to the Corner of 8 and ſet him 


down at Greenſtreet end; my Lord Warwick, Lord 


Mobun, and Capt. Coor, going together the 
Stone Pa 4 c 1 * 


> Pavement, towards the Standard Tavern; 
and he did not ſee my Lord Mohun afterwards. 
He further depos'd, That in a ſhort time Chairs 
were again call'd, at the upper end of the Square; 
that he went, and ſaw my Lord Warwick, who 
would have had him pat the Chair over the Rails; 
bat he excus'd it, ſaying, he could not get it back 
with one in it; bat if they would come without 


the Rails, he was ready to carry em any where. 


That then Capt. French came, and bid the Depo- 
nent carry him to Long- Acre, which he did; and 
faid, That he ſaw no other Perſon, than my Lord 
Warwick, and Capt. French, in the Fields: And 
did not believe, by my Lord Mohur's hearty In- 
terceſſion, that he was any way concern'd in the 
Quarrel. % 


Peter Ketro Sworn. 


Ketro depos'd, That on the zoth of October laſt, 


very early in the Morning, he took my Lord Mohun 


into his Chair, and went in Company with two 


other Chairs (who had my Lord Warwick and Capt. 
Coot in them) till they came to St. Martin s- Lane 
end; and tkere Capt. Coor's Chair ſtopp'd, by or- 
der (as he ſuppoſed) of my Lord Mohun; becauſe 
he had order d them to carry him to Weſtminſter. 
That the three Chairs ſtanding a- Breaſt at the Croſs- 
Key Tavern Back-Door, my Lord Mohun deſired 
Capt. Cor to go to Weſtminſter, and put off the Bu- 
ſineſs that Night, for it could not be done. But Mr. 
Coot's Chair going on, my Lord Mohun ordered the 


Deponent to follow ; ſaying, If they would go, he 


would go ſee what came of it: So they were all 
Three ſet down at Greenſtreet end, and walk'd up 


the broad Stones together. And, That in a ſhort 


time, Chairs being call'd again, he went to the 
end of the Fields; and there, ſome One 
him lift his Chair within the Rails, which he 
excuſing, was order'd to go to the end of the Rails; 
and there took in Capt. French, and carried him 
to the Bagnio in Long- Acre: But that 3 

. 5 Whither 
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whither my Lord Mohur went, neither did he ſee 
him after wards. 
Richard Edwards Sworn. 
Edwards depos d, That Three Gentlemen be- 
ing gone from the Greyhound Tavern in the Strand, 
in Chairs; three Chairs more, of which his was 
one, took up three others, and carried them to 
the Sandard Tavern in Leiceſter-Fields; and there 
ſetting them down, he went away, and knew not 
either of the Gentlemen ſo carried; but believed, 
he carried either Capt. James, or Mr. Dockwra. 
That he knew not what became of them, nor heard Page 401. 
Chairs called afterwards. | 
Jackſon Sworn. 
Faclſon depos'd, That he knew not who went 
in the firſt three Chairs, but in thoſe two that 
went with him, were Capt. Dockwra, and Capt. 
French; and he carried Capt. James from Lockert's, 
to Leicefter-Fields, and ſet him down at the Stan- 
dard Tavern Door. That as he was returning 
me, he met two or three Gentlemen on the 
pav'd Stones, but knew not who they were; nor 
what became of my Lord Mobun. | 
Mr. William Salmon Sworn. © 
Mr. Salmon depos'd, That he view'd the Body The Surgeon 
of Mr. Coor, by the Coroner's Command; and who view'd 
perceiv'd one Wound on the left part of the Breaſt, Capt. Coor's 
near the Collar-Bone, half an Inch broad, and Body, his Evi» 
about four or five Inches deep: The other juſt un- 4cace. 
der the ſhort Ribs, on the Left Side, about the 
breadth of an Inch, and the depth of five or ſix 
Inches; and pierced through the Diaphragma. That 
he look d on either to be Mortal, and knew not if 
they were made with one Sword or two. | 
Z. H. S. My Lord Mohun, The King's Evi- 
dence being finiſh'd, this is the Time for you to 
call your Witneſſes. BELLE 
(Then my Lord Mohun call'd a Witneſs. The Lord 
The Witneſs depos'd, That ſeveral Days after Motun calls a 
this Accident, he was at my Lord Mohun's Lodg- Witness. 
ing, and ſaw his Finger, which had been laid open; 
and that my Lord Mobun ſaid, He receiv'd that 
Wound, by endeayouring to part Capt. French, and 


Coo, 
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L. H. S. Hearſay, in Point of Law 


is no Evi- 
dence: Your Lordſhip is to make ſuch Obſerva- 


1 Evidence ſor the King, as you think 


Then the Lord Aobun obſery'd, That there 
had been no Evidence given, to prove him in 
the Place where the Fact was done. That the 
Wound in his Finger, teſtified his Endeavours to 


prevent the Quarrel; as well as the Chairman's 
That by ſaying (if they woul 
ſee it) he only mean would go till he could 
ſee or find an Opportunity to prevent it. That 
otherwiſe (as their Lordſhips might perceive by 
the Witneſſes) his Deſign was to go to Weſtminſter. 
That he went directly out of the Field, and was 
not capable of being a Second, Reaſon the 
Wound in his Sword Hand, had difabled him from 
holding a Sword : So ſubmitted it to their Lord- 


ſhi 
Mr. Sollicitor General ſumm'd up the Evidence 


go, he would go 


Obſervations for the King, and obſerv'd ; That my Lord Mohun 
for the King. continued in that Company after the Reckoning 


was paid; and that the Hurt in his Finger, ſhew'd 


| there was a — and that he was concerned in 


it: And he gave his Chairman Directions to follow 
the other Chairs, though he knew what Buſineſs 
they went about. And when he perſwaded them 
to defer it, 'twas wy to let it alone till next 
Morning; and after faid, If they would go, he 
would go fee it; and did go with them up the 
v'd Stones. And, that there was only his own 
laration that he was not at the Place; ſo that 
according to the Circumſtances, in all probability 
they went together, and were all concern'd : And 
oe ſo, — Lord Mohun muſt be equally Guilty with 


Then the Lords adjourn'd to their Honſe, and 
return'd to their Places, my Lord High Stew- 

ard put the Queſtion to their 97 ſeverally, 
Whether Charles Lord Mohun was Guilty, &e. 
And they were unanimouſly of Opinion, that my 


Lord Mohun was Not Guilty. — 


*"RARA ARE 
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being brought to the Bar, the Lord High Steward 
declar'd, That it was their Lordſhips Judgment, 
that he was. Not Guilry: And therefore his Lord- 
ſhip was diſcharg'd from his Impriſonment, pay- 
ing his Fees. ; 
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My Lord M>- 
bun is ac. 


quitted. 


Whereupon my Lord Mohun faid, he begg'd He promiſes 


leave to expreſs his great Thankfulneſs and Ac- 
knowledgment of their Lord ſhips Honour and Ju- 
ſtice to him: And aſſur'd them, he would make 
it the Buſineſs of his future Life, to avoid every 
Thing which might bring him under ſuch Cir- 
cumſtances, as ſhould give their Lordſhips any 
trouble of this Nature again. 


to ayoid all 
Quarrels for 


Then the Lord High Steward diffolv'd his Com- The Court 
miſſion, by breaking his Staff, as uſual; after diſfoly'd, 


which, he left the Chair, and their Lordſhips ad- 
journ'd to their Houſe above. | 


The Tryal of Spencer Cowykx, E 
JohN MAxsox, ELLis STEVENs, and 
William ROGERSs, for Murder, at 
Hertford eAſſizes; the 16th of July, the 
11 W. III. 1699. 


Page 405. 


ce HE Indictment ſets forth, That the Pri- The Indict- 

ſoners not having the Fear of God before ment for Murs 
„ their Eyes, &c. the 13th of March, in the 11th dering Mrs. 
4 Year of his preſent Majeſty, at the Pariſh of St. rab Saut. 


John's, in the Town of Hertford, in the County 
of Hertford; in and upon one Sarah Stout, Spin- 
« ſter; of their Malice aforethought, did make 
« an Aſſault: And a certain Rope, about the Neck 
of the ſaid Sarah Stout, did put, fix, and bind. And 
the Neck and Throat of the ſaid Sarah, did hol 

* ſqueeze, and gripe; and thereby the ſaid Sar 

cc Stout did choak and ſtrangle: Of which Choak- 
« ing and Strangling, the ſaid Sarah Stout, then 
<« and there, — died. And ſo the faid Spencer 
« Comwper, Cc. the ſaid Sarah Stout did Kill and 
„ Murder. And the faid Sarah Stout being fo 
& choak'd and ſtrangled, in order to conceal and 
Vol. IV, Part I. Ii hide 
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hide the ſaid Murder, the faid Spencer Comper, 
« Fc. did afterwards throw her into a certain 
* River, call'd the Priory River. Againſt the 
« King's Peace, Cc. | LEA 
To which Indictment the Priſoners ſeverally 
pleaded Not Guilty. | 

The King's Then the Pznnel was call'd over, and the Priſo- 
Conncit muſt ners agreed to join in their Challenges. And the 
bee their Pannel being gone through, and their being a De- 
Canſcot fault of Jurors of the principal Pannel, Mr. Cam- 
Challenges a. þ&7 inſiſted, That the King's Counſel might ſhew 
— their Cauſe of Challenge, as to ſuch of the Pannel 
ic as they had challeng d: And Mr. Baron Harſel was 
| — of Opinion they oaght to ſhew Cauſe. But, at 
faule of u- length, Mr. Comper waiv'd the Matter, and the 

rors. following Gentlemen were Sworn; viz. 


[Thomas Parrot, 
{ Samuel Wallingham,- 


| 4 Francis Cole, - 
en Harrow, Richard Crouch, 
George Holgate, John Cock, 


Jobn Stracey, J URichard Dickenſon: —— 


The Jury being charg'd with the Priſoners, Mr. 
Page 40d. Jones open'd the Inditment and the Evidence; 
_ which, the King's Witneſſes were call'd. And 


een 
'd, That on the Hr. ore the la 

222 r. Compers Wife Fab, Yours to Mrs. 

Evidence, of Stout, that ſhe might expect Mr. Comper at the 

Mir. Comper's Aﬀlize Time; and they provided for him accord- 

beg laſt in ingly. That as Mr. Comper came in with the 
8 Jadges, Mrs. Stout ask'd him to alight ; but he ſaid 

ef Do- would go into Town, and ſhow himſelf, and 

cede. fend hisHorſe downpreſently. Andſheasking him, 

f How long it would be before he came, he reply'd, 

he could not tell, he would ſend her Word. But 

her Miſtreſs thinking he had forgot, ſent the De- 

t -down, to know if he would come: And 

came within a Quarter of an Hour after, and 

Din'd there; and went away again about Four 

aClock. And her Miſtreſs asking if * 

\ „ 8 oe re, 


there, he ſaid, Yes; and accordingly came about 
Nine a Clock, and Snpp'd there, and wrote a Let- 
ter to his Wife. That her Miſtreſs, afterwards, 
bid her make a Fire in Mr. Cowper's Chamber 
and when ſhe told her ſhe had, her Miſtreſs bid 
her warm his Bed; And as ſhe went up to warm 
it, the Clock ſtruck Eleven. About a quarter of 
an Hour after, ſhe heard the Door clap, and ſhe 
thought Mr. Cowper had gone out to carry his Let- 
ter; and when the came down (a quarter of an 
Hour after ) ſhe found they were both gone, and 
old Mrs. Stout asking for her Daughter : The De- 
ponent told her, ſhe left her with Mr. Comper. 
And ſhe never ſaw her alive after that ; neither did 


Mr. Comper return to the Houſe again. That they 


ſat up for her alt Night; and about Seven a-Clock 

the next Morning, ſhe ſaw her Corps in the Water. 
Comper. Pray be very particular, as to the Time 
I went out at Night. 


Walker. It was a Quarter after Eleven by our 
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Clock; but that went half an Hour before the 
1 : 


Town Clock. 

Cowper. What Account of the Time, did you 
give to the Coroner's Inqueſt ? Hp 

Walker. I ſaid it was Eleven, or a quarter after 
Eleven; when I heard the Door ſhut. -- 

Comper. What Account did yol give of the Time, 
before the Lord Chief Juſtice Hole ? | 
Malter. That it was Eleven, or a quarter of an 
Hour after. EX 

' Comper. How did you know your Clock went 
faſter than the Town Clock ? ; 

Walker.” Our Dinner was dreſs d at the Cook's; 
and it was ready at Two by the Town Clock, and 
half an Hour after by ours. 

- Comper. How came you not to enquire after 
your Miſtreſs all Night ? | 

Walker. My old Miſtreſs would not let me; ſhe 
ſaid, if I ſhould not find her, it might make an 
Alarm all over the Town, and there might be no 
occaſion; and I thought my ſelf, ſhe would come 
to no Harm, fince you were with her. 
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1 Did your Mifreſs. uſe to Ray out all 


c 
12 No, never. 
| — 2 Was your Miſtreſs never Melancholy ? 
Walker. I don't ſay but ſhe has been Melancho- 
ly ; but I imputed it to her Illneſs: She has been 
troubled with a pain in her Head, ever ſince May 
was —_ _ hy 1 3 
owper. Did you never buy any Poiſon; an 
whoſe Order ? | : E 
Malter. 1 have bought Poiſon twice within this 
half Year; it was White Mercury: I bought it to 
— * Dog, that had done us a great deal of 
iſchief. 
Comper. Did you never buy any by your Mi- 
nn Order; or of one Mrs. Cooke, upon your 
at | | 
Walker. No, I never did. ; 


Comper. Did you give the ſame Account before 


the Coroner, you do now ? 
Walker. Yes; As neat as I can tell. 
— Who gave the the Poiſon? 

— ker. 1 ſaw the other Maid give it him in 
1 * 7 


Cowper. Did your Miſtreſs know of it? 

Walker. Yes, She did afterwards. 

Cowper. How did the Milk look? 

Walker. Not diſcolour'd in the leaſt. 

Mr. Jones. Did youever find your Miſtreſs, in 

the leaſt, inclin'd to do herſelf a Miſchief? 

Mater. No; 1 never did. | | 
Comper. Did you give both Parcels of Poiſon to 

the ? Pray what Hurt did it do him? 


Walker. We gave him all, both the firſt and the 


aſt; but he may be alive now, for ought I know. 
Mr. Jones. Did Mr. Comper hear your Miſtreſs, 
when ſhe bid you warm his Bed? | 
Walker. He fat by her when ſhe ſpoke it: He 
was nearer her than I. 
Mr. Jones. And he did not contradict it? 
Walker. Not in the leaſt. | 
Mr. Jones. Was it the old Woman, or the 
young Woman, who gave you the Order ? 
Walker. The young Woman. * 1 
- i T. 


— . 
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Mr. Jones. Did Mr. Comper ſend for his Horſe 
away next Day 

Walker. I cannot ſay, I was not in the Way. 

Mr. Jones. Did he come to your — 
wards, before he went out of Town ? 

Walker. No, I am ſure he did not. 

Bar. Hatſel. Did Mr. Comper uſe to lodge at 

your Houſe at the Aſſizes? 
Walker. Not fince I came, he did the Aſſizes 


before. 


ames Berry Sworn. 


Mr. Jones. Bo you remember in what manner Evidence of 


Mrs. Stout was found by your Mil? Mrs. Sout's 
Berry. I went out about Six a Clock in the being found 
Morning, to ſhoot a Fluſh of Water, and ſaw dead in the 
ſomething floating in the Water. River the 
LS Jones. Was her Face under Water or a- ext Morning 
ve | : 
Berry. No part of her Body or Face was above 
Water, only ſome part of her Cloaths. 
Mr. Jones. How much was ſhe under Water? 
Berry, About Five or Six Inches, and the Wa- 
ter was about Five Foot deep. 
Bar. Harſel. Did ſhe lie upon her Face? 
Berry. She lay upon her Side; and when ſhe 
Was taken out her Eyes was open. 
Mr. Jones. Was ſhe ſwell d with Water? 
Berry. I did not perceive her ſwell d, but I 
was amaz'd, and did not much mind. 
Mr. Comper. Did not you obſerve: Weeds or 
Trumpery under her? 
Berry. There were no Weeds thereabouts then. 
Mr. Jones. Was there any thing in the Water 
to prevent her ſinking? | 
erry. No, I do not know there was; ſhe 
lay on her Right fide, and her Right Arm was 
driven between the' Stakes, which are within a 
Foot of one another. | 
Mr. Cowper. Where was her Left Arm? 
Berry. Within a ſmall matter upon the Water. 
Bar. Harſel. Did you ſee her Head and Arm 


between the Stakes ? 
1 Les, her Arm by one Stake, and her 
Head by another. | | 
we El Ja 


. * - 
— — —ů— ů — — wo — — —— — — 
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ohm Venables Sworn, © 

Mr. Jones. Did you ſee Mrs. Stout in the Water? 
Venables. Yes, ſhe lay upon her Right ſide, 

and this Arm upon the Water, rather above the 


Water; her Ruffles were above the , tho' 


I aw nothing to hinder her from ſinking : I did 
not ſee her when ſhe was taken out, but when I 
ſaw her afterwards, her Eyes were open. 

| Leonard Dell Sworn. 

Hed That he ſaw the Body floating in 
the Water, that he- could ſee her Face and her 
Cloaths; That her Stays, and the Coat ſhe had 


next her, were part of them above Water, that 


ſhe lay upon. her Right Side, and her Head and 


her Arm were. between the Stakes, and that nei- 
ther the Stakes, or any thing there hindered her 


ſinking; he did not perceive her Arms or Neck 
— — the Stakes, _ = — Was _— Five 

oot deep. That he help'd to take her out 
and they carried her into a Meadow juſt by, and 


laid her upon the Bank, where ſhe lay about an 


—— then ſhe was carried in the Miller's 
ouſe. 

Mr. Jones, Was her F Neck, or Arms 
broiſea? 8 


Dell. 1 faw no Bruiſe at all. ®. 


Mr. Cowper. How do you know her Right 
Arm did not touch the Ground? 

Dell. We could ſee her Arm lying in this 
manner. 2 ä 

Bar. Hatſel. Was there any Water in her 


y? 

Dell. None that I could ſee; ſome ſmal}-mat- 
ter of Froth came out of her Mouth and Noſtrils, 
but not more than I could hold in my Hand. 

Was ſhelaced? © 

Dell. Her Stays were laced. 

Mr. Comper. How was ſhe taken out of the 
Water ? 

Dell. I and another Man ſtood * — the Bridge 


r out. 6-4 

Mr. , Did ſtay by her all the time 

ſhe mp preg wt Jy by PE mitt, 1d bog 
Dell, fg Jolm. 


Yes, Bank! 


her and took | 


25 28g 


ſt: 
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N — — Ulfe Sworn. 
Mr. Jones. Did you lee Mrs. Srout taken out of 
the Water? - 


Uife. 1 help'd to take her ont, the lay on one (ide. 
Mr. Jones. Did ſhe hang or ſtick by any thing? 
Uife. There was nothing at all to hold her up, 

ſhe lay between a couple of Stakes; but the Stakes 


could not hold her up. 


Mr. Jones. Did any Water come ont of her. 
UVife. Nothing at all, only a little Froth came 
out at her Noſtrils. | 
Kat herine Dew Sworn. 
Mr. Jones. Did you ſee Mrs. Stout in the River? 


Dew. Yes, ſhe lay fide way, with her Eyes 


open and her Teeth clench'd ; with Water flow- 


ing a little from her Face: Some part of her and 


her Petticoats were above Water. 


ſinking 
Dew. Her Right Arm lay againſt a Stake. 
Mr. Jones. Was ſhe ſwell d. 
Dew. I did not 2 ſhe was ſwell'd, 
Compe r. Did you 
Dew. I could not fee her Right Arm, the 
Water flowed over it. 
Mr. Cowper. Did you ſee her after this time? 
Dew. I ſaw her taken out, but not afterwards. 
Bar. Hatſel. How was ſhe when ſhe was laid 
on the Ground ? 


Dew. She purg'd at the Noſe, and one of her 
Eyes, as ſoon as ſhe was taken out, but I did not 


ſtay long. | 
Mr. Cowper. Was ſhe not laced in her Stays? 
Dew. She was laced before and behind. 


Thomas Dew Sworn. 


Hedepoſed, That ſhe lay floating in the Water, 


but the Water run ſome ſmall matter over her, 
that her Right Arm was within the Stake, and the 


Left Arm 2 and ſhe lay upon her Side; 


and when ſhe was firſt taken vp he obſerv'd, her 
Shoes and Stockins were as clean as when they 
were put on, no Mud or Dirt upon them; that 
ſhe did not look as if ſhe had funk to the Bottom, 
nor did he fee any Water come from her, only 

| li 4 there 


Mr. * Did nothing hinder her from 


where her Right Arm was? 
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there was a little Froth came out ofher Noſe; and 
he did not obſerve ſhe was ſwell'd at all. 
Edward Blackno Sworn. | 

He depoſed, that he ſaw the worps floating in 
the Water, that ſhe lay on her Right Side, with 
her Arm in this manner; [hewing the Court] and 
| he did not perceive any thing that hindered her 
from ſinking : That he ſaw the Miller's Man lift 
her up by one of her Arms, but he did not ſee her 
taken out. 

Milian Edmonds, and William Page Sworn. 

Edmonds depoſed, That they were coming up 
the River in a Barge, and her Head lay againſt a 
Stake in the River, and he called to the Miller to 
draw the Water, but he ſaid he could not, for 
then ſhe would ſwim through ; and that the De- 


| _ did not ſee any thing hindered her from 
ing. | 


| Page depoſed, That ſhe'lay floating in the Wa- | 


ter, on her Right Side, with her Head between 
the Stakes. | 

Mr. Jones, Did her Arms or __ or any 
thing ſtick and hinder her from ſinking 

Page. Not that I ſaw. + 9 

Mr. Cowper. Did you ſee her Legs or Knees ? 


Page. No, I could not; they were not out of 


the Water. 
Anne UVife Sworn. 


She __— That the Corps lay floating on one 
e 


. fide in Warer, the Water came over the 

Face, and the Deponent help'd to pull her out; 

that one of her Arms got through the Grate, and 

Was about the Poſt; Fs 

*.— Fones, But did it hang or ſtick by any 
ing? | | 


Mr. Jones. How were her Shoes and Stocking. 
Uife. They were not muddy; her Stockins 
on roll'd _ — no * _ n 
r. Comper. You fay, one Arm lay thro 
the Stak "Whare lay the other ? CIOS” 


' Vie. The piher maj dopn in the Wate 


? o 


Py 


 Sexxcer Cowerx, Eſq, Ic. edu. 1699. 275 


id William How Sworn. 
He depoſed, That he ſaw Mrs. Segut in the Wa- Page 414; 
ter, and faw her taken out; that ſhe lay floating 


in with one Arm and her Head in the Grate, and ſome 
th of her Cloaths were above Water, and he did not 
d | pr ſhe hung, or that any thing hindered 
er her from ſinking. 

ft | John Meager Sworn. 

r Hie depoſed, He ſaw Mrs. Stout floating in the 


Water; her Right Arm in the Grate, and her 
Left Arm with the Stream. p 

Mr. Jones. Did ſhe hang or ſtick by any thing. 

Meager. No, neither hang nor ſtick, ſhe floated. 

John Dimſdale, Jun. the Surgeon, was Sworn. 

Mr. Comper deſir d that ſome eminent Phyſiti- 5;, 2,1. the 
ans that were come from London, might be call'd $urgeon's E- 
into Court, and hear the Evidence the Surgeons vidence, who 
gave; Whereupon Dr. Sloan, Dr. Gath, Dr. Mor- view'd the 
ley, Dr. Gilftrop, Dr. Harriot, Dr. Mollaſt on, Body when it 
Dr. Crell, Mr. William Comper, Mr. Bartlett, and was taken our 
Mr. Camlin, came into Court. of the Water. 

Dimſdale then depos'd, That he was ſent for to 
Mrs. Stozt's, and went down with Mr. Cumlin 
and view'd the Corps, and he found a little Swel- 
ling on the fide of her Neck, and ſhe was black on 
I both ſides, more particularly on the Left fide, and 

between her Breaſts, up towards the Collar Bone, 
and there was a little Mark upon one of her Arms. 
Fg _ Mr. Fones, How were her Ears? 
Dimſdale. There was a Settling of Blood on 
| both ſides her Neck: There was a blackneſs on 
both Ears. reid 
Mr. Cowper. When you return'd to the Coro- 
ner's Inqueſt, "What did you certifie as your 
Opinion 
Dimſdale. I certified there was a Settling of 
Blood, but how it came I could not tell. 
Mr. Cowper. Did not you lay, it was no more 
than a common Stagnation, uſual in dead Bodies? 
Dimſdale. I do not remember a Word of it. 
. Mr: Comper. Had ſhe any Circle about her 


Sarab 
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Sarah Kimpſon Sworn. 


She depoſed#That ſhe help'd to ſtrip Mrs. Stony, 


and ſhe had a great Settlement of Blood behind 
her Ear, more than her Hand would cover; ſhe 


had a Settlement of Blood under her Collar Bone. 
Mr. Jones. Did you ſee nothing round her Neck? 
—_ Nothing round her Neck; on the 
fide r Neck there was a Mark. * 
Mr. Jones. - Was any other Part bruiſed? 
Kimpſon. Only her Left Wrift ; and her Body 
was very flat and lank. 
Mr. Cowper. Was ſhe not lac'd ? 
Kimpſon. Yes, ſhe was lac'd. 
Mr. Jones. Did ſhe ſeem ſwell'd, or any Wa- 
ter come from her ? 
ampſorn. I did not obſerve the leaſt Drop. I 
had a Child drown'd about Ten Weeks ago, in the 
Night, and we found her next Morning at the 
Bottom of the Water, and ſhe was ſwell'd as much 
as could be, though the Child's Coat was lac'd 
ti = and we had it open'd, and it was very fall 
ater. 


— gy Had the Child any Settlement of 


Blood | 

Kimpſon. I ſaw none, tho' I view'd the Body. 

Sarah Peppercorn Sworn. 2 

She depoſed, That ſhe was ſent for to Mrs. 
it being rumour d that 
ſhe was with Child: t ſne ſaw the Body after 
it was brought to her Mother's, and help'd to ſtri 
eff her Cloaths, and ſhe found ſhe was not wit 
Child; and the Body was as well as any Woman's 
could be, fave that 
fide of her Head, and another about her Ear. 

— Did you obſerve any Water come 


from 
— No; there was a little Froth, as 
any | 


might have. | 
Eliz abeth Huſtler Sworn. 
Mr. Jones. Did you view the Body of Mrs, Sa- 
rab Stout, the Day you heard ſhe was drowhed ? 
Huſtler. She was not drown'd; I help to pull 
off her Cloaths, er Dody wean very lack and clin, 
Mr. 


and no Water appear'd to be in it. 


re was a black Place on the 
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Mr. Jones. Did you mind her Neck and Head ? 
Huſler. Yes, there was a Settling of Blood at 
the Topof the Collar Bone, and a Settling of 
Blood upon both her Ears, moſt about her Leſt 


Ear. | 
Anne Pilkington Sworn. N 

She depoſed, That ſhe view'd the Body, and did 
not perceive it to be at all ſwell'd. 

Mr. Jones. Was there any Water came out on 
the moving it ? | 

Pilkington. No; and on a further View, I ſaw 
a Redneſs on the Left fide of her Head, and her 
Ear was black, and there was a little Mark on the 
Left fide of her Breaſt, reddiſh and blackiſh, 
like a Settling of Blood. 

Mr. Comper. Did not you make ſome Depoſi- 
tion, that ſhe had a Circle about her Neck. 

Pilkington. No, I never did; I dare not do it. 

Mr. Cowper, It was read againſt me in the 
King's. Bench, Did not Mr. Mead put in ſome 
Words? 

Pilkington. Not that I know of; and if I ſwore 
No, twas ignorantly. 

Mr. Jones, Here is her Examination, it is croſs 
her Neck. | 

Mr. Cowper. Was Mr. Toung, of Hertford, the 
Conſtable, preſent when you was examined ? 

Pilkington. He was ſo : The next Day Mrs. 
Stout ſent for me to put on her Danghter's Shroud, 
and I was one that help'd to draw the Sheet away, 
— there was not one Drop of Water came from 

re | A 

Cowper. Do you know any thing of her being 
convey'd into the Barn ? 

Pilkington. I happened to be in the Barn, Mrs. 
Stout delir'd me to go with her, ſhe was brought 
np in an undecent manner, and I put a Sheet a- 


Daughter was brought thither. 
Mr. Coatſworth, the Surgeon, Sworn. 
He depoſed, That in April laſt, he was ſent for 


277 


bout her; I was in Mrs. Scout's Houſe before her — 8 


s 
ence, who 


view'd the 
Body and o- 
nd it, after 


by Doctor Philips, to come to Hertford, to ſee it had been 
the Body of Mrs. Stout Fa who had been buri- buried Six 


un 


1 a 
* 


- 


or told him there was Wecks. 
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a icion ſhe was murdered, and her Relations 
would have her taken up and open'd : That on the 
27th of April he lay at Mrs. Saut 's, and he un- 
derſtood by her, ſhe wanted to be ſatisfied whe- 
ther her Danghter was with Child. That on 
the 28th the Corps was opened, that her Face 
and Neck, to her Shoulders, appeared black, and 
ſo much corrupted, that they were unwilling to 
2 farther; however, her Mother would 

ve it done, and ſhe was open'd, and they per- 
ceiv'd the Stomach and Guts were as full of Wind 
as if they had been blown with a Pair of Bellows: 
That they put the Guts afide and came to the U- 
terat, and Dr. Philips ſhew'd it in his Hand, and 
afterwards cut it out and laid iton the Table, and 
y_ iz, and they ſaw into the Cavity of it, and 

there had been any thing there, as minute as a 
Hair, they might have ſeen it; but it was perfe&ly 

and empty: That the Stomach was opened 

with an Inciſion Knife, and it ſunk flat, and let out 


Wind, but no Water. Aftewards they opened 


the Breaſt and Lobes of the Lungs, and there was 
no Water; nor any in the Diaphragma, but all 
was dry: And he remember'd he then ſaid, This 
Woman could not be drowned, for if fhe had taken 
in Water, the Water muſt have rotted all the Guts. 
As to any Marks about her Head and Neck, it was 


impoſtible to diſcover them, becauſe they were 


ſo rotten. That he told Mrs. Stout and 
her Son, if they imagin'd the Skull to be injured, 
he would the Head, for if the Scalp were 
never ſo rotten, if the Skull had ſuffer'd any Im- 
preflion he ſhould diſcover it; but they faid they 

did not ſuſpect a broken Skull, and fo he did not 

examine it. | 

Mr. Jones. But all the other Parts were ſound. 
Mr. Camper ob- Coatſworth. Yes, found, to a Miracle; for I 
js, That did not imagine we could find them ſo. 
this Evidence Mr. I think where the Coroner's In- 
was illegal for queſt have view'd the Body, and the Relations 
that the Body have been heard, and the Body buried, it ought 
was Taken not to be ſtirr'd again for any private Inſpection, 
— of Parties that intend to make t mſeives my of 
| tors, i taken up it ought to e by 


& 28S IQ 
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ſome legal Authority, otherwiſe a Man may be 


r. Dimſdale, Sen. was Sworn. 
He depoſed, t he was at the opening of the 
Body, and that they found it as found às an 
Fleſh could be: That they ſearched the Sto 
and Thorax, and found not one Drop of Water a- 


NS eaſily trapannꝰd; they might, after the Coroner's 

he View, break the Skull into a Hundred Pieces: 

m- This was a private View, and if they intended to 

e- roſecute me upon this Evidence, they ought to 

on Rove given Notice, that we might have had ſome 

ce Surgeons among them to ſuperintend their Pro- 

id ceedings; and therefore, with Submiſſion, this 

to ought not to be given in Evidence. 

d Bar. Hatſel. If they did take up the Body with- 

r- out Notice, Why ſhould not that be Evidence? 

d Comper. Had you a Melius inguirendum, or a- 

2 ny lawful Warrant, for making this Inſpection? 

J. Coatſworth. No, there was not. 

d Bar. Hatſel. Suppoſe they did an ill thing, in . 

d taking up the Body without ſome Order; though 54 chi 5. 
1 I know no more ill in taking up that than another be god x... 
L Body, but however, Is that any Reaſon we ſhould dene. 
7 not hear this Evidence ? : 

| Coatſworth, Mr. Camlin, Sir William Cowper's 

| Surgeon, Was there by. 


bout it; and that he ſaw no manner of Sign of 


Conception in the Uterus: That they had after 
wards a Conſultation to conſider if ſhe was drown- 
ed or not, and they were all of Opinion ſhe was 
not drown'd, except Mr. Camlin, who deſir'd he 
* might be excuſed giving his Opinion whether ſhe 


_ wasdrowned or not. 
Mr. Fones. Why did you believe ſhe was not 
drowned ? . 


Dimſdale. Becauſe we found no Watet in her, 
and if there had been Water in her it would have 
cauſed a Fermentation, and that would have rot- 
ted her Lungs and Guts. 

Bar. Hatſel. Could you tell ſo many Weeks 
after, Whether ſhe was drowned or no ? | 
 Dimſdale. Yes, for if ſhe had been drowned, 
there had been ſome ſign of Water, if there had 
been a Pint of Water, it would have * — 

| 5 


' 
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Lights and her Guts; that is done in a Week's 
time by Fermentation. 
Comper. Is it poſſible, after Six Weeks time, 
there ſhould be Water in the Thorax. 
Dimſdale. ] believe there may be ſome, for it 
cant get out after the Body is dead, but by Putre- 


faction, and there was no Putrefaction; but it was 


very firm and found. + 

Bar. Hatſel. What Parts would 
trified by the Water ? 

Dimſdale. The Lungs and Bowels. 
: Was her Navel ftarted ? | 
1 No, I never ſaw ſuch a Body in my 


Cowper. Did you ever ſee a Body that was 
drowned, opened Six Weeks after ? 

Dimſdale. No, but if a Body be drowned a 
Fortnight, the Bowels will be ſo rotten there will 
be no coming near it; and I took particular No- 


you have pu- 


- tice, and did not ſee one — Water, the 
arts 


Coffin was cloſe and dry, and all of her ſound, 
but the Head and Neck, and Left Arm. 

Mr. Jones. What do you take to be the Cauſe 
aaf Jae. L can't judge of tha 

Di e. I can't judge o t. 
| Jom Dimſdale, Jun. Sworn. 95 

He depoled, That the Body was opened before 
he came, and they were drawing up an Affidavit 
that there was no Water in it, which they deſir d 
him to ſign, ſuppoſing he had ſeen it; that then he 


went and look'd into the Body, and turned the 


Inteſtines afide, and found no Water in it; but 
the Head from the Neck was very much putrified. 

Mr. Jones. What Diffrence was there between 
the Child that was drowned (and you opened) 
and this Body ? 

Dimſdale. The Child was extremely ſwelled 
in the Body and Stomach, and had abundance of 
Water in it. 1 IRON 

Comper. How long was it before the Child was 

ed! 


Y Bin fade. It was drowned in the Afternoon, 


and opened the next Morning. 


. 
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Dr. Robert Dimſdale, the Phyſitian, Sworn. 
He depoſed, That he came with his Brother 


after the Body was opened, and they were ſetting 


their Hands to a Paper, and defired them to ſet 
their Hands; and that thereupon, they went and 
opened the Body again, and they did not find a 
Drop of Water, either in the Thorax or Abdomen. 

Bar. Harſel. Could you expect to find it Six 
Weeks aſter ? 

Dr. Dimſdale. We ſhould have expected that 
or a Putrefaction, but we found no Putrefaction, 
either in the Bowels or Inteſtines, but only upon 
her Head and Shoulders, and one Arm. 

Cowper. Pray, By what Paſſage does the Wa- 
ter go into the Thorax? / | 

Dr. Dimſdale. Iwill be difficult for me to de- 
ſcribe the manner here, but we ſhould have found 
ſome in the Stomach and Inteſtines. 

Comper. Pray Sir, How ſhould it go into the 
Thorax ? | 

Dr. Dimſdale. By the LympheduZ, if carried 
by any means. | , 

Comper. Can Water paſs into the Body after 
it is dead? 1 

Dr. N No, ſor all the Parts are cloſed 
and contra 
the Child that was drowned, and found ia the ſe- 
veral Cavities abundance of Water. | 
. Comper. If a dead Body be put into the Water, 
Will not the Water come into the Wind-Pipe? 
Dr. Dimſdale. I queſtion whether it will or no. 

Comper. Did not you give ſome Certificate, 


concerning the Death of this Gentle woman, before 


you ſaw the Body? 
Dr. Dimſdale. No, I did not. 
Comper. Was not you angry with Camlin, be- 


- cauſe he would not join with you:; and told him 


you was a Graduate Phyſitian? ; 
Dr. Dianſdale. Yes, We had fome Words 
about it. 

Dr. Coatſworth Sworn. 


ed; but we opened the Abdomen of 
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not of neceſ- 


He ſaid, It was his Opinion, that every body firy have a 
that is drowned, is ſuffocated by Water paſſing Quantity of 
down the Wind-Pipe,into the Lungs,upon Reſpira- Water in ar? 

| tion, 
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tion ; and at the fame time, the Water preſſing 
upon the Guller, there will be a Neceſſity of ſwal- 
lowing a great deal-into the Stomach : That he 
had been near drowning. himſelf, and was forc'd 
to ſwallow a great Quantity of Water. If a Perſon 
was drowned, and taken out immediately, as ſoon 
as the Suffocation was effected, he ſhould not 
wonder if there was but a little Water in the 
Stomach and Guts; but if it lay in the Water 
ſeveral Hours, it muſt be ſtrange if the Belly was 
not full of Water; though he could not ſay it was 
impoſſible to be otherwiſe, . 

— But you ſtruggled to ſave your ſelf 
from drowning. | 

Coarſworth. I did fo : I have ſeen ſeveral Per- 


ſons that have been drowned, and lain ſeveral 


_ until, by a Fermentation, they have been 
raiſed ; but I never made Obſervations on Perſons 
who had been drowned about Six Hours. 

Dr. Nayler Sworn. 

He ſaid he was of Opinion, If a Body was drow- 
ned it would have a Quantity of Water in it; and 
if there was noWater in the Body,he ſhould believe 
the Perſog was dead before it was put into the 
* 2 W | n V inſt 

4 as not you a conſtant Voter, again 
the Intereſt of our Family, in this Corporation. 
Naylor. I never came to give a Vote, but Sir 
William Comper or his Son oppos'd it, and faid, I 
had no Right to Vote. | 
The Dimſdales are of the ſame Party, 
I would have ask'd them this Queſtion. 

Bar. Hatrſel.. It is not material, as they are 
Witneſſes. | 7 
Babington, a Surgeon, Sworn. 

He ſaid he was of Opinion too, That Perſons 
who are drowned, whether by Dettgn or Accident, 
would have Water in them, and fink as ſoon as 
they are drowned, and don't riſe ſo ſoon as this 
Gentlewoman did : That he had a Patient who 
was half an Hour under Water, and liv'd ſeveral 
Hours afterwards, and in that time diſcharged a 


great Quantity of Water. 


Comper, 


in, the Body will receive Watet as long as it is 


and the Perſon muſt ſuck in Water as well as Air; 


Dr. Woodhouſe. The Wind · Pipe is the Convey - 


and the Perſon in Reſpiration, takes down fo 
Water there, though the greater Quantity will 


mach; or wherever it is, it will putri 


i He depoſed; -That during: the 
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' Cowper: Did the Woman you ſpeak of go into 
the Water voluntarily, or fall in by Accident ? 
Babington. ' By Accident; but I don't believe 
that alters the Caſe, +: ria 
, Dr. Burnet worn 
He deliver 'd his Opinion alſo, That if a Perſon 
falls into the Water by Accident; or throws himſelf 


alive; but after all Endeavours for Reſpiration 
were over, he thought no Water would come in; 
for that all the Parts wete cloſed. . f 

Mr. Jones, Do they ſwim or ſink? | 
Dr. Burner, They fink: I never ſaw a Perſon 
drowned taken up without Water; but I have 
ſeen ſeveral full of Water: 0 = 
220 $2644 Dr. Woodhouſe Sworn. + N 

He was of Opinion, That where a Perſon is Y 
ſaffocated by Water, he muſt have a great deal of Pad 419. 
Water in his Stomach, and ſome in his Lungsz 
that he had opened a Child that had a great Quan- 
tity of Water in it, and ſome in the Throat. 
. Comwper, Which way can it paſs into the Thorax? 

Dr. Woodhouſe. While a Perſon is ſtruggling 

for Reſpiration, there may be a Relaxation of 


and ſome Water may get into the Wind · Pipe, and 


ſo into the 3 1 
Cowper, Is there a Paſſage from the Lungs to 
the Thorax? 1 


ance to the Lungs, the Lupgs lie in the —_— 


be in the Stomach. © 5 5 
* . Will the In wards puttiſie in a lit- 
Dr. Woodhouſe, If Water gets into the Sto- 
e very ſoon. 
Edward Clement, a Seaman, Sworn: 
Engagement af Whether 


Beachy Fight, he ſaw ſeveral dead Bodies floating Body thrown 
who were thrown over- board, and one he obſer“ dead into the 
ved more particularly, Who was his Friend, Water — 

and kill 4 jult by him: Another he took: Notice K of e 


3 
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of, who had his Legs ſhot off, and they threw his 
Legs over, and they ſunk; but he ſaw his Body 
float, when it was thrown over. And that when 
Men died Natural Deaths, they had a conſiderable 
Weight of Ballaſt and Shot faſtned to them, when 
they were ' thrown overboard; holding, that 
all Men would fwim, who came dead into the 
Water. On the contrary, he had ſeen Men who 
were drown'd, fink as ſoon as the Breath was out 
of their Bodies. . * 
Jones. How did the Bodies float, that were 
thrown in, in the Fight? N | 
Clement. With their Heads juſt down, and the 
fmall af their ny and Buttocks upward. I faw 
ſome Hundreds in Beachy Fight (IL can't /gueſs to a 
Score) that did really fwim ; I could ſee them float 
1 1 5 . 27 
azes. Have you ſeen a Shipwreck? ?! 
Clement. Yes, in September, 1691, I ſaw the C- 
renatzon wreck'd: We ſaw them taking down 
their Maſts, and the Men walking up and down on 
the Right Side; and the Ship funk down, and they 
ram about like a Shoal of Fiſh. I ſaw them ho- 
ver one upon another, and faw them drop away 
by Scores at a time. And there was not above 
incteen. ſav'd out of the Ship's Compliment, 
which was Five or Six Hundred: 1 faw them fink 
downright, Twenty at a time. 
Jenes. I ſuppoſe all Men that are not drown'd, 
you fink them with Weights: hie Ie. 
Clement: Formerly, Sixty Pound Weight of 
Iron wasallow'd { Now; a Bag of Ba laſt is 
10 them. 918 $0] neon 207 1% 5 
Richard Cin, another Seaman, WWã7or n. 
He depos d, That all the Men hie had ſeen heav'd 
overboard, had — Weights to fink them 
Mr. Jones. Then, Gentlemen of the Fury, [ 
e have given you Satisfaction, that Mrs. 
Stour did not drown herſelf, but was carried 
into the Water, after ſhe was kill'd. And you 
have had Evidence, that Mr. Cowper was the laſt 


» 


Man in her Company: I ſhall only give this far- 


ther Evidence, that notwithſtanding the Intimacy 
berween che wo Families, Mr. Cowper did not 
| | R 
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once come to conſult with old Mrs. Sow, what 
was to be done; but rode oat of Town next Day, 
without taking any Notice of the Thing. 5 
5 a ; oh Areker Sworn. : 
He hat Mr. went out of Town 
the back Way, from the Glove, on the Wedneſ- 
day Morning after this Accident. | 
Cowper. Is it not the Way I us'd to go, when 1. 
go the Circuit into Eſſex ? | 
Archer. | believe ſo. 
| GSGeorge Aldridge Sworn: -» 
He depos'd, That he went for Mr. Comper's 
Horſe, to Mrs. Sou s, three times; and that he 
brought him away from thence, about Eleven a 
Clock on Tueſday Night: And that Mr. Cowper 
bid kim fetch him, becauſe he was to go out early 
next Morning with the Judge. | 
Comer. When I heard ſhe had drown'd herſelf, 
L ent for my Horſe, for fear the Lord of the Man- 
nor ſhould ſeize him. x 
| "Mr: Bar. Harſel. There was no Danger of that; 
dne was found Non Compos. It 757: 
Comper. | ſent beſone the Verdict. 
- * Jones' It ſeems you did not think fit to take 
| Horſe there; though you ſet your Horſe there. 
We ſhall now proceed te give Evidence againſt 
74 the other three Gentlemen, who took Lodgings 


at Guyrey's. kr Jo [154 tok 
Tun Garrey Sworn. 
Fe depos'd, That laſt Aﬀizes, while he was at Evidence of 
Church, the Prifoners, Stevens and Rogers, came to the Diſcourſe 
his Houſe, and took Lodgings of his Wife. That the other 
about Eleven at Night, thoſe two came in, and three Priſo- 
the Priſoner Marſun with them; and they agreed ners had at 
a to lie together, and went up into their - their las, 
ber, and had a Fire. And the Deponent fetch d OED 
them a Quart of Wine, and on their deſire, he char Minbe - - 
ſat down with them. And they ask d, I ene Mrs. 12... 
Sura Stout did not live in Town, and if ſhe was happen d. wy 
not a Fortune: Aud faid, they did not know how : 
to come to à ſight of her. And the Deponent ſaid, 
e would ſhow them to her the next Morning: 
Aud they ſaid, they would go and ſte Her; and 
Ragers and Stevens ſaid, Marſon was an old Sweet - 
| Wee © heart 


Cy wi” ee 00 


W 


= 4 
—- o 


_ HMarfon, for what 


Sab Wal 


>. The TRT AL er 


heart of hers! And Aar ſon id, She had thrown 
him off, but à Friend of his was even with her by 
this time. That the Deponent obſerv'd AMarſor 
was hot, and ;put off his Wig, and his Head was 
wet: And Mar ſon ſaid he was juſt come from Lon- 
don, and that made him in ſuch a Heat. That 
the next Morning, he heard of Mrs. Srout's being 


found in the Water, and went to the Barn where 


ſhe was laid, to ſee her And as he came back, he 
met his three Lodgers; and, they ſaid, they were 
going to ſee the Corps. And Rogers ſaid, jocular- 
ly, O Landlord, — may take up that Rogue 

ſaid la ſt Night. And that he 
return'd with them to the Barn, and ſaw, and 


- touch'd the Deceas'd ; but looking about for his 


Friends, they were gone; and he did not know, 
whether they ſaw or touched her. And, That 


about Eleven 4 Clock, he faw Marſon and Stevens 
- coming with Mr. Spencer Cumper down to the Mar- 


ket- Place. Area ; CON 1: 
Comper.- Had yon not ſome Diſcourſe with your 


Siſter, the Widdow Davis, concerning ſome ſuſ- 


pition you had of Sarab Walker, who has been 


produc d as a Witneſs And did not your Wife 
— fay, you muſt not meddle with Sarah 
1 43 for ſh 


e was a Witneſs againſt the Comper-. 

J. G hr) ew ſaid, Do not concern your ſelſ with 
er, for fear of taking off her Evidence. 

Cowper. Did not you ſay to your Siſter Davis, 


Now theſe Gentlemen are in Bed, if Mr. Gape 
would come Home, our Family would be quiet. 
F. Garrey-' don't remember that; but I went 
to Mrs. Hockley's to look for Mr. Gape; and Mrs. 
Hieclley went in, and told him what time of 

Night it was, It 
ILcan't ſay Whether. 


was Eleven or Twelve a Clock, 


* 


Mart ha Gurrey Sworn. 1 


1 21 She depos d, That Mr. Stevens and Mr. C 4 

dame to hire the Lodgings about Five a Clock, and 
went away — and return d about Eleven 
or Twelve that Night, 

with them; and made ſome. Excuſe for it: And 
ask d, If ſhe was willing he ſhould lie n 


and brought Mr. Marſon 


. 


Wy RSS Rau 


Wine. And they diſcours'd with her Husband, 
and ask'd him, If he knew Mrs. Sarah Stoze - 
And one of them faid to Mr. arſon, I think ſhe 
was an old Sweetheart of yours: Ay, ſays Mar- 


fon, ſhe turn'd me off, but a Friend of mine is 


even with her. And Mr. Rogers ſaid, He was in 
with her; and afterwards ſaid, her Bulineſs was 
done. And they had a Bundle rye ＋ in a pure 
white Cloth, like an Apron, and a 

looſe by it: And when he laid it down, he ſaid, 
He'd paſs his Word, Mrs. Sarah Stout's Courting 
Days were over. And the Deponent anſwerd', 
ſhe hop'd it was no hurt to the Gentle woman: 
And then, as ſhe look'd at Mr. arſon, ſhe ſawy 
him put his Peruke aſide, and his Head reek'd ; 
and he told them he was but juſt come from Lon- 
don that Night, which made him diſappointed of 
a Lodging, That ſhe went into the next Room, 
and hearkned, and they had ſome D. ſcourſe about 


Money: And Stevens (ſhe thought) ſaid, the Uſe 


Money was paid to Night. That when they were 
gone, ſhe found a Cord at the end of the Trunk, 
which was not there when ſhe ſwept the Room in 


the Morning: And her Daughter brought the Cord 


down Stairs, and they laid it up. 

Cowper, Why did not you give an Account of 
this to the Coroner's Inqueſt ? 

A. Gurrey. 1 told my Husband, I thought he 
ought to take them up: And he ſaid, he would not 
doit; he did not know but it might coft him his 


7 Life. Tho', when I heard the Words, I thought 


Hae had ſtole Mrs. Sour, or got to Bed to 
8 | | 8 
Mr. Jones. How came you, after this, to diſ- 
cover it? * | 

A. Gurrey, I was fo troubled about it, I could 


not reſt Night nor Day; and I told him, if he 


would not tell it, I Would. | 
| Elizabeth Gurrey Sworn. | 


She depos'd, That Marſenask'd the other Gen- 


tlemen how much Money they had ſpent; and 


they anſwer'd, What N that to him, you have | 
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and ſhe ſaid, ſhe was ſatisfied. And they had a 
Fire, and ſent for her Husband to ſetch them ſome 


Page 422. 


_ 


Page 423 


"The TRT. 1 L of 
had Forty or Fifty Pound to your Share. And 
ask'd him, If the Buſineſs was done; and he an- 
ſwer'd, he believ'd it was: But if it was not done, 
it be done to Ni And he pull'd out a 
handful of Money, {wore he would ſpend it 
all, for joy the Buſineſs was done: And ſhe heard 


them mention Mr. s Name. 

— — 2 were the Gentle- 
mens in? - - 

E. Gwrry. I think it was Mr. AMarſor's Shoes 


were wet and dirty; and one of them was very 
hot, and he wip'd his Head with his Handker- 


[Here Marſon's Examination before my Lord 
Chief Fuftice Holt, was read. 

* He faith, he was an Attorney of the Borough- 

Curt in Southwark; and on the 13th of March, 

« ſet ont from the Borough, about Four in the 


Afternoon, and came to Hertford about Eight: 


And having put up bis Horſe at an Inn, he went 
© to the Glove, with Mr. Gimbart, Mr, Stevens, 
« and Rogers; and ftaid there till Eleven, and 
© then went to Gurrey's, where he lodg'd, That 
& one Mr. Thomas Marſpal, having defir'd him, 
« before he came from London, to go and fee Mrs. 
& Sarah Stout, his Sweetheart; he did ask Gurrey, 
« if he would ſhow him the Way to Mrs. Sout 8; 
4 and told him his Name was Aar ſbal And jo- 
4 cularly ſaid, he would go ſee her next Morn- 
ing; (but did not believe he ſaid, any Friend 
4 of his was ever with the faid Sarah Stout.) And 
< on Gurry's telling, kiep of the Accident, next 
Day ; he confeſſes he did fay he would keep his 
* Word, and ſee her. And that meeting with his 
4 Acquaintance, Mr. 2 the ſame Morning, 
de owns he did talk with 

:* bejngdrown'd. - 


Mr. Jones. What I obſerve from it, is this, That 
he had been three Hours * and he came 


into his Lodging wet and hot aid he was juſt 
come from Londen. It is wonderful he ſhonld come 


; 
14 


54 , > Py * 

5 n. ſhot 

; vetſh 
lo 'S bn. 


him about Mrs,'Srawt's 


ay ar fgotn à Tavern; where he had been fitting 
Jong. | 

Aar ſon. I had rid F Miles that Day, and 
could not be ſoon cold. wad | OY 
7412 . Mrs. Richardſon was Sworn: 

She depos d, That theſe three Gentlemen came 
to the Bell lan at Hoddeſdon, and lay there on the 
Tueſday Night. And ask'd the Deponent, if 

e knew Mrs. Sarah Stout, and how ſhe came by 

er end: And they had a little Bundle bound up 
in ſome colour d Stuff. 


Then Mr. Comper enter d upon his Defente. He Mr. coxper's 
faid; It was an unfortunate Accident indeed, that Defence. 


he happen d to be — in Company of a melanelio- 
ly Woman. That the Diſcourſe occaſion'd by this 
Accident, had been a ſufficient Misforttme to him: 
Bat he did not imagine; that fo trivial an Evidence 
could hive aſſected him to that degree, as to bring 
him to that Place, to anſwer for the worſt Fact 
that the worſt of Men could be guilty of. That 
if. the Deceaſed was murder'd, the Crime was 
baſe, barbardus, and cruel. But at the ſame time, 
to charge innocent Men, knowingly and malici- 


, buſly,, with a Murder, withont good Grounds for 


it, was as baſe and barbarons as the Murder it ſelf 
could be: And for his own part, he had much ra- 
ther his Perſon ſhould be marder'd, than his Re-: 


ation. 


| tar he did not obſerve from the Evidence, 


there was any pofitive Proof that the De | 
was murder d. That there was but a bare Suſpi- 


tion the was murder'd by any body; much leſs 


was there any Evidence, that himfetf, and the 
other Gentlemen at the Bar, were concern'd in 
it: And he did not doubt bat to wipe away, ever 
the moſt remote Suſpition, by his Deſence. He 
obſer vd, That though a drown'd Body will at firff 

yet it is buoyant: That it does not go down 
right, and reft in one Place, like Lead; bat is drĩ- 
ven by the Current, (though ĩt does not float above 
Water) and when it comes to be ſtopp'd and re- 


ſfiſted by Stakes, which lie with their Heads down-. 


wards, inclining with the Stream; the Stream 


bearing the Body againft the Stakes, muſt feeds 
240 Are _ - raiſe 
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ſe it upwards, to find another Paſſage, if poſ- 
Pele; when the Ordinary and Natural is obſtraet⸗ 
ed. And as to the Body having no Water in it; 
very little Water, would drown a Man, eſpecially, 
where the Perſon is voluntarily drown'd. In that 


Caſe, the Perſons plunge into the Water, to diſ⸗- 
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_ miſerable Life as ſoon as they can: And 
that little 722 the Lungs, which cauſeth 
Death, may be the ſooner taken in; after which, 
no more is receiv'd. As to the Evidence of the 
Surgeons who open'd the Body, fix Weeks after 
it had been buried; what they had deliver'd in that 
Matter, he ſhould make appear, proceeded either 
extreme Malice, or a moſt profound Igno- 


rance. | 

And if it was conſider'd, under what Circum- 
ſtances he was accus d of this horrid Action, the 
Thing would ſtill appear more improbable. In 
the whole Courſe of his Life, they could not ſay 
he had been guilty of any mean or indirect Acti- 
on. And for one in the Condition he was in, of 
ſome Fortune in poſſeſſion, related to a better; 
in a good Imployment, thriving in his Profeſli- 
on, living within his Income, never in Debt ; void 
of all Malice, and having no poſlibility of mak- 
ing any Advantage by her Death: And to be guil- 
oy of murdering her, and to begin at the top of 

Baſeneſs and Wickedneſs; this, he ſaid, was ve- 
incredible, That his Enemies ſeeing a Neceſ- 


ſted formerly, that he was concern'd in the 


ceipt of her Money, and in her Securities: But 
this they haddropp'd; they had not offer'd a Syl- 


lable of Proof upon this Head. And; in Truth, 
he neyer had any Congern of this Nature with her, 
unleſs the Aſſigning onę Mortgage of 200/. to her: 
Which Aſſignment was found among her Papers, 
after her Death, That as there appeared neither 
Malice nor Intereſt to induce him to do this, ſo 
they had prov'd for him, that there was no con- 

ment of Shame, to prompt him to commit ſo 
rbarousa Fat, And though they did not deſign 
him any Favour, yet in endeavouring to vindicate 
her 1 had ſecur d his Repgtorion 


ww a aw © wit y -rNS#®o wes 2 by 2. 2 


of aſſigning ſome Cauſe, had, indeed, ſoggs: 
f 
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That it was not without a great deal of Relu- 
Aance, he ſhould be forc'd to produce ſome of her 
Letters: And indeed, he ſhould not have done it; 


if he hadnot thoſe innocent Gentlemen, who were - 


with him, to defend, as well as himſelf. And tho” 
it might be faid, he ought in Honour to conceal 
the Weakneſs of this Gentlewoman ; yet, in Ho- 
nour and Juſtice to thoſe Gentlemen who were ac- 
cus'd with him, he could not do it. And he hop'd 
this would excuſe him to the World. 

He obſerv'd farther, That this Buſineſs ſlept, near 
two Months after the Coroner's Inqueſt, before he 
heard of it: And was never ſtirr'd, till two Par- 
ties differing on all other Occafions, had laid their 
Heads together. That one of the greateſt Qua- 
kers (Mead) had very much, and indirectlx too, 
concern'd himſelf in this Matter. That the Qua- 


| kers apprehended the Reputation of their Sect was 


at Stake: And that the other Party who livd in 
the Town, and join'd with them, and gave their 
Opinions as to the manner of her Death, were 
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ſſeſs d with much prejudice againſt him, upon 


euds that had riſen at the Election of his Father 
and Brother in Town. That theſe, with the Qua- 
kers, had dreſs'd up this Matter for ſeveral Ends: 
The One, to maintain the Reputation of their Sect; 
and the Others, to deſtroy the Intereſt of his Fa- 
mily in the Place. 8 
He confeſs d, when he left London, he had a 
Deſign of lodging at Mrs. Sont 's, being invited by 


Letter ſo to do: But his Brother having taken 


Lodgings at Mr. Fairbeard's, and being oblig'd to 
attend the Parliament; and Oo Priſoner) un- 
derſtanding by Mr. Fairbeard, that they had not 
had Notice of his Brother's ſtaying in London, and 
they had reſerv'd their Lodgings for him: And he, 
the Priſoner) being us'd to lodge at Mr. Fair- 
ard's with his Brother, and they being the moſt 
convenient Lodgings in Town, he did determine 
to be there; and had his Things, accordingly, 
brought thither. That immediately after his Things 
were brought to Mr. Fairbeard's, Sarah Walker 
came for him to Dinner, at her Miſtreſſes, Mrs. 
Stout's, and he Dined there. And when he came 
away, 
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ſe it upwards, to find another Paſſage, if poſ. 
om ; when the Ordinary and Natural is abſtraf. 
ed. And as to the Body having no Water in it; 


very little Water would drown a Man, eſpecially, 


where the Perſon is voluntarily drown'd. In that 
Caſe, the Perſons plunge into the Water, to diſ- 

tch a miſerable Life as ſoon as they can : And 

that little quantity in the Lungs, which cauſeth 
Death, may be the ſooner taken in; after which, 
no more is receiv'd. As to the Evidence of the 
Surgeons who open'd the Body, fix Weeks after 
it had been buried; what they had deliver d in that 
Matter, he ſhould make appear, proceeded either 
from extreme Malice, or a moſt profound Igno- 


rance. 

And if it was conſider'd, under what Circum- 
ſtances he was accus d of this horrid Action, the 
— Arp ſtill appear more improbable. In 
the whole Courſe of his Life, they could not fay 
he had been guilty of any mean or indirect Acti- 
on. And for one in the Condition he was in, of 
ſome Fortune in poſſeſſion, related to a better; 
in a good Imployment, thriving in his Profeſli- 
on, living within his Income, never.in Debt ; void 
of all Malice, and having no poſſibility of ma k- 
ing any Advantage by her Death: And to be guil- 


of murdering her, and to begin at the top of 


ty 
all Baſeneſs and Wickedneſs; this, he ſaid, was ve- 
incredible, That his Enemies ſeeing a Neceſ- 
fy of aſſigning ſome Cauſe, had, indeed, ſugge - 
ſted formerly, that he was concern'd in the Re- 
ceipt of her Money, and in her Securities: But 
this they had dropp'd; they had not offer'd a Syl- 
lable of Proof upon this Head. And, in Truth, 
he neyer had any Concern of this Nature with her, 
unleſs the Aſſigning onę Mortgage of 200/. to her: 
Which Aſſignment was found among her Papers, 
after her Death, That as there appeared neither 
Malice nor Intereſt to induce him to do this, fo 
they had prov'd for him, that there was no con- 
ment of Shame, to — 2 him to commit ſo 
rbarous a Fact. And though they did not deſign 
him any Favour, yet in endeavouring to vindicate 


ber Honour, they had ſecur d his Repytation 
alf this Caim That 
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That it was not without a great deal of Relu- 
Fance, he ſhould be forc'd to produce ſome of her 
Letters: And indeed, he ſhould not have done it; 


if he had not thoſe innocent Gentlemen, who were 


with him, to defend, as well as himſelf. And tho” 
it might be faid, he ought in Honour to conceal 
the Weakneſs of this Gentlewoman ; yet, in Ho- 
nour and Juſtice to thoſe Gentlemen who were ac- 
cus d with him, he could not do it. And he hop'd 
this would excuſe him to the World. 

He obſerv'd further, That this Buſineſs ſlept, near 
two Months after the Coroner's Inqueſt, before he 
heard of it: And was never ſtirr'd, till two Par- 
ties differing on all other Occafions, had laid their 
Heads together. That one of the greateſt Qua- 
kers (Mead) had very much, and indirectlx too, 
-concern'd himſelf in this Matter. That the Qua- 
kers apprehended the Reputation of their Se& was 
at Stake: And that the'other Party who livd in 
the Town, and join'd with them, and gave their 
Opinions as to the manner of her Death, were 

fle&'d with much prejudice againſt him, upon 

ends that had riſen at the Election of his Father 
and Brother in Town. That theſe, with the Qua- 
kers, had dreſs'd up this Matter for ſeveral Ends: 
The One, to maintain the Reputation of their Sect; 
and the Others, to deſtroy the Intereſt of his Fa- 
mily in the Place. 

He confeſs d, when he left London, he had a 
Deſign of lodging at Mrs. Su s, being invited by 
Letter ſo to do: But his Brother having taken 
Lodgings at Mr. Fairbeard's, and being oblig'd to 


attend the Parliament; and he = Priſoner) un- 
t 


b at they had not 
had Notice of his Brother's ſtaying in Landon, and 
they had reſerv'd their Lodgings for him : And he, 
2 Priſoner) being us'd to lodge at Mr. Fair- 

eard's with his Brother, and they being the moſt 
convenient Lodgings in Town, he did determine 
to be there; and had his Things, accordingly, 
brought thither. That immediately after his Things 
were brought to Mr. Fairbeard's, Sarah Walker 
came for him to Dinner, at her Miſtreſſes, Mrs. 
Stout's, and he Dined there, And when he came 

away, 


derſtanding by Mr. Fairbeard, 
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away, he might fay he would come again at Night, 


having 61. to pay her; being the Intereſt of the 
200 l. he put out for her: But he poſitively deny'd, 
that he ſaid he would lie there. 


That he ſhould produce his Witneſſes, and ſhew 


there was no Evidence of any Murder committed; 
which ought to be indiſputably prov'd, before any 
One ought to be ſuſpected for it. 2 

Mr. Bar. Har ſel. t flouriſh too much, Mr. 


Cowper Call your Witneſſes, and make your Ob- 


fervations afterwards. 
Robert Dew, an Officer of the Pariſh, call'd. 
Mr. c He depos'd, That a 3 to him about Six 
calls his Wir- in the Morning, and told him there was a Woman 
wee. fallen into the River : Whereupon, the Deponent 
Page 477. fent and acquainted the Coroner with it; and the 


Coroner ſent Word again, that ſhe ſhould be ta- 


ken out; and the 42 — went and ſaw her taken 
out. - That ſhe lay half à Foot in the Water, and 
had a ſtrip'd Petticoat on; but nothing of it could 
be ſeen above the Water. That he heav'd her np, 
and feveral Sticks and Flags were underneath her z 
and when they took het out, ſhe froth'd at the 
Mouth and Noſe. | | ber 
9 Was ſhe driven between the Stakes? 


. She lay on the Right Side, het Lead 


leaning rather downwards; and* as they pull'd her 
out, I cry'd, Hold, you hurt her Arm: And they 
kneel'd down, and took her Arms from the Stakes. 
And ſhe had a red Spot on her Arm, which; I be- 
lieve, the Stakes made. | ' | | 
. How do thoſe Stakes ſtand ? : 

K. About a Foot aſunder; they ſtand ſlant · 
ing, leaning down the Stream. | 

Copper. Might not her Knees be upon the Ground 
for onght you coald ſee? | 
K. Dew. | durſt not ſwear that; there is ſome - 


times four Foot Water, and fometimes three and 


« half: I believe her Feet were very near the bot- 
tom. 

mer. What was the appearance öf her Face, 
and upper Parts? 


WW 


Www, 


Noſtrils, when ſhe was laid upon the Bank. 
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R. Dew. She was ſo much disfigured, I believe 
ſcarce any of her Neighbours knew her; the Slime 
of the Water being upon her. 

Tong, the Conſtable, call'd. 

He depos'd, That being told a Woman was 
drown'd at the Mill, he went down to ſee; and he 
fonnd. part of her Coat lie upon the Water : And 
looking nicely within the Bridge, he faw the Face 
of a Woman; and her Left Arm was on the out- 
ſide of the Stakes. That as he was coming away, 
he met X. Dew, and went back again with him; 
and they order'd Dell and Vlfe to take her up. A 
one of them took hold of her Coat, till he brought 
her above the Water: And ſhe laid ſide-way, fo 
that they could not take her up, till they let her 
down again. And they twiſted her ont, Way, 
for the Stakes were ſo near together, that ſhe 
could not lie either upon her Belly or her Back. 
That a great quantity of Froth work'd out at her 


That ſhe looking like a Gentlewoman, they ſearch'd 
her Pockets; and found Six Guineas, Fen Shillings, 
and Three Pence half Penny. And none of them 
- knew her, though near Twenty of her Neigh- 

urs were there. 

Cowper. What depth of Water was there? 

Tozng. I meaſur'd the Water this Morning, and 
it was four Foot two Inches; and to the beſt of my 
remembrance, it was much about the ſame height 
then, as it was to Day. 
| Comper. Who was there beſide your (elf? 

Toung. Twenty People at leaſt. 

Mr. Jones, And Ten of them have ſworn, the 
Body was Above the Surface of the Water. 
Mr. Bar. Hatſel. No, Her Cloatks they fay was; 
but the Body was ſomething under Water. 

Cowper. Now 1 will produce a Copy of the In- 
quiſition, that ſhe was found to drown herſelf. 

Ar. Bar. Zatfei. That is no Evidence, to contra- 

dict what the Witneſſes for the King have faid; but 
if you will prove they fwore otherwiſe before the 
— than they do now, you ſay NE: 
But the Coroner's Inqueſt fignifies nothing to 
preſent Queſtion. * 3 
1 Comper. 
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The Coro- Comper. Do they admit ſhe was found Non Cm 

mers Inqueſt, pos, and did kill herſelf? a 

find the D- Mr. Jones. We do admit it. 

enated Nha — Tbomas Wall appear'd. 

—— He 'd, That he was one of the Inqueſt, and 
view'd the Body, and there were no Marks upon 
it, except a little Mark about the Ear, and ſome- 
thing near her Collar-Bone. That they deſir'd 
Mr. Dimſdale and Mr. Cemlin to ſee them; and 

they both went down and view'd the Body, after 
it was brought to Mrs. Sout's; and then return'd 
to the Jury. And Mr. John Dimſdale, the young- 
er, told them, theſe Marks were no more than 
was uſual in ſuch Caſes; and it was only the ſtag- 
nation of the BlooJ. 
Comper, Pray, What time did Sarah Val ler ſay 
I went from Mrs. Stents? 
Wall, She ſaid it was about Eleven a Clock, when 
the took up Coals to warm the Bed; but ſhe did 
not know when Mr. Comper went out. For Mr, 
Comper not coming up, ſhe ſaid, ſhe took up more 
Coals, and tarried a little longer; and nobody 
coming, ſhe went down, and found Mr. Comper 
and her Miſtreſs gone. | | 
Mr. Bowden call'd. 


He depos'd, That hearing of this Agcident, be 


went down to fee the Body; and he ſaw a great 
deal of Freth come out of her Mouth and Noſtrils. 
Mr. Jones. Was not her Mouth ſhut ? | 
Bewde I did not obſerve that. 
| Mx. Shute call'd. | 
He depos'd, That he was ſummon'd to be of the 
| Inqueſt, and he perceiv'd the ſame Stuff work'd 
ont at Mrs. Stout's Noſtrils, as did out of the 
| Child's that was drown'd there. 

Page 429. Dr. Sloane call'd. 
The He deliver'd it as his Qpinion, Thata great quan- 
of the Phyſ- tity of Water, ſwallow'd by the Gullet into the 
en Stomach, would not ſuffocate or drown a Perſon : 
js — But he had obſerv'd a few Spoontuls, going into the 
s drown's, Windpipe, choak a Perſon. And he believ'd, whe- 
and the ba. ther a Perion came dead or alive into the Water, 
ving of Wa- ſome quantity would get into the Windpipe; but 
wma. he thought, without Force, little would go wo 
* 


„ 
- 
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Stomach after Death. For if it ſhould, ſwallow- 
ing was neceſſary; which after Death, could not 
be done. | 1 Le? | 
Mr: Bar. Hatſel. Bat if Water had been in the 
Body, would it not have putrified the Parts, after 
it had lain fix Weeks. | 
Dr. Sloane. I'm apt to think it would have pu- 
trified the Stomach, leſs than the Lungs ; becauſe 
the Stomach is contriv'd for receiving Liquids: 
Whereas the Lungs are only for receiving Air. 
They being of a ſpongy Nature, the Water might 
ſink more into them, thin into the Stomach: But 
I believe it would putrify there too, aſter ſome 
time. When a Body is buried, the Fermentation 
will be greater or leſſer, according to the depth 
of the Grave, the difference of the Weather and 
Soil, and the ſeveral Kinds of Meats and Liquids 
in the Stomach. And, no doubt, but there win 
be a Fermentation, more of leſs, according as the 
Air comes to the Body; but where the Air is who 
ly ſhat out, it may be otherwiſe. And this is, at 
. preſent, ſuppos d to be the antient Way of Em- 
— & and is ſuppos d to be, in a great meaſure, 
owing to the cloſeneſs of the Coffin. 
Comper. Is it poſlible for any Water to paß in- 
to the Thorax ? oy YT of 112 nl at 
Dr. Sloan. It is hardly poſſible any\ ſhould go 
from the Windpipe, into the Cavity of the Thorax, 
without great violence; :forithere is a Membrane 
that covers the outſide of the bungs, and will hin- 
der the Water paſſing through it, into any part 
without them. A — poll — tgeDA 
Copper. Do you think it e to find Water 
in a drown'd Body, after ſix Weeks time 
Dr. Sloane. 1 am apt to think, if there was any 
quantity in the Logs, the ſpungineſs of them 
would ſuck up ſomegpartof it. And as to the Sto- 
mach, if there was great Fermentation, twas 
likely a great part of it vbuld riſe up in Streams 
and Vapours, and would gtoff that Wa ãxy. 
Dr. Garth-appeat'd; u. 
He faid, He agreed with Mr. OGarſworth, and 
the reſt of the King's Witneſſes, as to Mrs; Srour's - 
not being with Child; but he could not couclade 
| wich 
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riments on other dead Animals, fince we came hi- 
ther; and they certaialy fink. And there is Rea- 


| The TRT AL 
with them, that ſhe was murder'd : Either, be- 
cauſe they found no great quantity of Water in 
her; or, becauſe her Head was mortified, and not 
her Lungs and Bowels : And was of Opinion, that 
Water did not haſten Putrefaction. And as to the 


Putrefaction of the Head, it might happen from a 
ſtoppage of the refluent Blood; which is ftaid in a 


great quantity, through the ſuffocation in the Wa- 


ter: from the nearneſs of the Brain, which is 
obſery'd to mortify firſt. s 
That as to the floating of the Body, he held it 


pots the Body ſhould have floated, unleſs it 
reſted, or 


, or been intangled among the Stakes. 
For that all dead Bodies, he believ'd, would fall to 
the bottom, unleſs they were prevented by ſome 
extraordinary Tumour. And as the Witneſſes 
agreed ſhe was found ape her Side, it was as hard 
to conceive ſhe ſhould float fo, as that a Deal- 
board ſhould float edgeways : And therefore he 
it plain, ſhe was intangled. 


might not ſtruggle to ſave her Life; and conſe- 
quently, not ſup _—_ Water. For there was 
no direct Paſſage the Stomach, but by the 


Gulletz- which. is contra cted or puts d up by a 


Muſcle, in the Nature of a Sphincter. 

Bar. Harſal. What do you ſay to what Dr. 
Soar iid, that Water in the Body, wil putrify it? 

Dr. Gurtt. I ſay not; Fax in ſome Haces they 
keep Fleſh from corrupting, by preſerving it in 
Water: and tis well known, it will putrify leſs 
fo, than when expos'd to Air. en 30 
Ber. Hlaifel. What do vun ſay to what the Sea- 
men ſaid, That thoſe' who die at Sea, and are 
thrown over - buard, won't fink, without a Weight 
Berat. Nei de e , Spa fitclows 
. . [ are 2' 
People: They fancy, that whiftling at Sea, will 
occaſion & Terapeſt. We have try'd ſome Expe- 


ſon to ſuſpetct the Seaman's Evidence; for he ſaid 
Sixty Pound Weight was allow'd to fink a 
Body, when Six or Seven Pound would do as well. 


i” But 3 


thought | 
lat be believ'd, when ſhe threw herſelf in, ſhe 


ep een 


* 
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But the Deſign of tying Weights to their dead Bo- 
_w_ is, to prevent their flaating — 
.Cowper. Could any Quantity o ater enter 
the Cavity of the Thorax ? N 5 
De. Garth. Tis impoſſible their ſhould, till 
the Lungs are quite rotten; there is no way but by 


the Lungs, and they are inveſted with fo ftrong 4 


Membrane, that we cannot force Breath with our 
Blow:Pipes through it. 
Dr. Morley appeared. 

He ſaid he was of Opinion, That there was no 
Neceſſity a Perſon drowned ſhould have a great 
Quantity of Water in him; that Iwo Ounces of 
Water would drown a Man as well as Two Tun: 
That they drowned a Dog the laſt Night, and 
found not a Spoonful of Water in his Stomach, 
and about Two Ounces in his Lungs; that they 
drowned another, and he did not float, but ſank 
to the Bottom; and when they opened him they 


found much the fame Quantity of Water in his 
' Lungs, and hardly any in the Stomach, that both 


froth'd at Noſe and Mouth; and he thought if 
Bodies new kill'd fwim, it was by Accident; and 
the Reaſon that Bedies ſwim afterwards was, be- 
cauſe by Putrifaction they rariſie and grow lighter. 

Comper. Is it poſſible to know, Six Weeks af- 


5 ter, if a Perſon was drowned ? 


Dr. Morley. I think it morally impoſſible. | 
= x Th Can there be any Water in the 
Thorax ? 0 4 | | 


Dr. Adorley. By an Impoſthame, or Violence 


to Nature, poſlibly, not otherwiſe. 


99 & Dr. Woolaftox appeared. 
He aid he was of Opinion, It was i 

to know whether a Perſon was drowned Six 

Weeks after; that had there been never fo muck 


VWuater in the Body it muſt have forc'd its way out, 


that there was nothing to kinder its working out 
when it ferments, as it always does: That 

Fhree Years ſince, he ſaw Two Men that were 
drowned out of the fame Boat and taken up the 
next Day; one of them was — — 
and black in the Face, the other not in the leaſt 


ſwell d or di colonred, but lank as ever he * | 
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his Life, and not the leaft Water in him; except 

a watry Froth at his Mouth and Noſtrils. . 
Mr. Fones. Did you ſee the Bodies taken out of 
the Water? "8 
Dr. Wool aſt on. No, but I enquired; and to the 

beſt of my Remembrance; it was the ſame Day. 
Bar. Hatſel. What do you think of a Perſon's 

- being drowned without taking in any Water? 

Dr. Woolafton. What is taken in is chiefly at 
the Surface of the Water, when they open their 
Mouths for Breath the Water ruſhes in, and they 
drink it down to keep it from their Lungs; but 
_ — ** is quite —_— ater, l don't 2 
t e for any great ntity to get down 
ia the Stomach, becauſe it being Breath they 
for, the firſt Water they take in would 
of Neceſſity fill Lungs; and when the Breath 

is Ropp'd, I don't ſee how they can ſwallow. 

Dr. Gilftrop appeared. 1. 464; 


; He declar'd, He did not think any Judgment 


could be made of Perſons being drowned Six 
Weeks after: That no Water could go into the 
Thorax till the Lungs be putrified, and that there 
was not a greater tity of Water neceſſary to 
drown a „than would hinder Reſpiration. 
. Mr. William Cowper appeared.” 
He declared, He was a Stranger to Mr. * 
the Priſoner, though of the ſame Name: He ſaid, 
that in this Caſe, it was not to be ex 1 that 
any more than Froth would ifſae out of the Mouth 
of the Deceaſed; but had ſhe been thrown into 
the Water and made her utmoſt Efforts to .have 
fav'd herſelf, and been often buoy d up to the To 
of the Water, ſhe would have ſwallowed a conſi- 
derable Quantity before ſhe had been drowned 
and if her Head had been inclin'd — — 
might have been expected to flow from her, 
when the Head of an Annimal was under Water, 
the firſt time it was oblig'd to inſpire (or draw in 
the Air) the Water would neceſſarily flow into its 
Lungs, and that the Dimenſion of the Wind- 
Pipe and its Branches, not amounting to Three 
Inches ſquare, wonld not contain above Three 
Ounces of Water, and conſequently a greater 


Quantity 


61777. . . . MS as 2B _ 


Dimſdale an 


ace was not neceſſiry to choak a2 Perſon : 
That he had cauſed Three Dogs to be drowned, 


and there was not more than Three Ounces of 


Water in their Lungs, and none in their Sto- 
machs; and that it was ridiculous to expect Water 


in the Cavity of the Thorax, unleſs the Lungs had 


ſuffer d ſome Appoſtumation. | 
Cowper. I think it a proper time to obſerve, 
That though the King's Witne ſſes ſay they believe 
ſhe was not drowned, they have not pretended to 
ſay, how ſhe died otherwiſe, 
Bar. Hatſel. That's very true. 
Dr. Crell appeared. 


- He ſaid that Ambroſe Parrey, chief Snrgeon to 


Francis I. was of Opinion, That the certain Sign 


of a Man's being drowned was, an Appearance of 


Froth about his Noſtrils and Mouth. 
Mr. Harriot appeared. 
He depoſed, That when he was a Surgeon in 
in the Fleet he obſerv'd, when they threw Men 


, - over-board that were kill'd, ſome of them ſwam, 


and ſome ſunk. | | 

Bar. Hatſel, When a dead Body is thrown 
over-board, Does it fink or ſwim ? | 

Harriot, | always obſerv'd they ſunk when we 
were in the Channel. | 
721 Mr. Bartlet appeared. 

He depoſed, He had been in ſeveral Engage- 
ments, and never ſaw any of them ſwim upon the 
Surface of the Water. 

Dr. Camlin appeared. 

He depos'd, That the Coroner defir'd Mr. 

d himſelf to take Notice of the Marks 

upon the Neck and Breaſt of the Deceaſed, and 
that they view'd the Body, and perceiv'd' a Mark 
under her Left Ear, and a Settlement of Blood 
upon her Breaſt, and another upon her Arm; and 
when they returned the Jury, Mr. Dimſdale ſpoke 
for them both and ſaid, it was a Stagnation that 
did commonly happen to drowned people; and 
that was alſo the Deponent's Opinion.-—. That 
the Deponent was alſo preſent, when a Child of 


Eleven or Twelve Years old, who was drowned 


near the ſame Place, a little time after, was taken 
up, and there were greater Signs of the Stagnati- 
Vol. IV. Part J. * on 
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on of Blood on the Body of this Child than on the 
Body of Mrs. Stout; the Child's Face was black 
and diſcoloured. | 

Cowper. . I ſhall now give an Account of this 
Gentlewoman's Melancholly. 

Mr. Bowd was call'd. 

le depos'd, That about February laſt, being 
about to go to London, the Deceaſed ſent for him, 
and defired him to do ſome Buſineſs for her there; 
and when he return'd he went to wait on her 
and obſerv'd ſhe was melancholly, and told her of 


it, and ſhe anſwered, he had heard ſomething or 


other in London; then he told her he believed ſhe 


was in Love, and ſhe took him by the Hand 


and faid, ſhe muſt confeſs it, and that ſhe did 
think ſhe ſhould never be guilty- of ſuch Folly : 
And when he told her, ſhe had enough to make 
her and the Man happy, ſhe reply'd, it could not 
be, and the World ſhould never ſay that ſhe 
changed her Religion for a Husband ; that a little 
after ſhe bought a Gown of him, but ſaid, ſhe be- 
lieved ſhe ſhonld never live to wear it : That ask- 
ing her = ſhe did not come to his Houſe oſtner, 
ſhe ſaid, 
ply'd her ſelf to Reading. 

Mr. Firmin appeared. 
Hie ſaid, About Three Quarters of a Year ago 
he perceived the Deceaſed to be melancholly, and 
told her ſo. ö 

Mrs. Bendy appeared. 

She depoſed, That asking the Deceaſed how ſhe 
did, ſhe anſwered, She was pretty well in Health, 
bat fo troubled with Melancholly ſhe knew not 
what to do with her ſelf; and ſhe had rather have 
choſen Sicknels than ſuch a Diſorder of Mind. 

Mrs. Low appeared. 

She depoſed, That Mrs. Stout often complained 
to her that ſhe was melancholly; and when the 
Deponeat told her ſhe was in Love, ſhe confeſs'd! 
ſhe was, but ſaid, twas with a Perſon ſhe could 
never marry : That about Whirſun Week the De- 
E ſaw her often, and ſhe ſaid ſhe would take 

r full (wing of Melancholly.when her Mother 
was gone; and ſhe us'd to lie a Bed that Week : 


That 


e had left off all Company, and ap- 
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That the Deceaſed had an intermitting Feaver, 
which ſhe told the Deponent was occaſioned by 
Melancholly; and when ſhe advis'd her to Dr. 
Eales, the Deceaſed reply'd, that her Diſtemper 


was in her Mind and not in her Body, and ſhe 


would take nothing, the ſooner it kill'd her the 
better; and ſhe ſaid nothing delighted her now, 
neither Reading nor any thing elſe. 
Mr. William Cowper's Wife appeared. 
She depoſed, That Spring was Twelve Month 
the Deceaſed came to London, and ſhe ſaw her 
once or twice a Week, and ſhe perceiv'd ſhe was 


melancholly, and the Deceaſed told her ſome- 


thing lay upon her Spirits ſhe ſhould never out- 
live; and that ſhe ſhould never be well while ſhe 
was in this World: That this time Twelve Month, 
at the Summer Aſſizes, Mrs. Stout was much 
troubled at one Theophilus, a Water-man, who 
was a Quaker, and ns'd to come down to her 
Mothers, and preach and abuſe her; that ſhe ſaid 


ſhe hid thoughts of never ſeeing any body again, 


ſhe was aſham'd to ſhow her Head: That the fame 
Week the Deceaſed had a Feaver, and ſaid ſhe neg- 
lected her Health, and hop'd it would carry her 
off; and often wiſh'd her ſelf dead: That the laſt 
time the Deponent ſaw her, was at her Siſter's 
Lodgings, and ſhe was in a great Toſs, and her 
Siſter Bid, for God's Sake keep ſuch Thoughts 
out of your Head as you have had, and don't talk 
no more of throwing your ſelf out of the Window : 
and the Deceaſed anſwered, I may thank God l 


eyer ſaw your Face, otherwiſe I had done it; but 


I can't promiſe I ſhall not do it. : 
Mrs. Toler appeared. 


She depoſed, That the eaſed looking very 


melancholly, ſhe ask'd her what was the matter, 


and the Deceaſed anſwered, ſomething had vex'd 
her that Day, and ſhe would drown her ſelf out 


of the Way: And that this was about a Quarter of 


a Year ago. 

Mrs. Elizabeth Toler depos'd, That asking the 
Deceaſed why ſhe was not ſo merry as ſhe us'd to 
be, and why ſhe did not come often to ſee her, 
the Deceaſed anſwered, ſhe did not go abroad ſo 

L12 | much 


\ 


SpENCER CowPen, Ei; Sc. A. 1699. 


_ — — rr x _———_————— T_T 
. * — o 
- 92 a-. =? 
. 


Sy 


Page 438. 


The T R. Tei L of 


much as ſhe us'd to do, and it would be · as much a 
Rarity to ſee her abroad, as to ſee the Sun ſhine 
by Night. | | 

Mrs. Grub depoſed, That ſhe heard her ſay, if 
ſhe liv'4 'till Winter was over, ſhe would go over 
Sea, as far as ſhe could for the Land. 

Foſeph Taylor appeared. | 

He depoſed, That the Szrurdry before the laſt 
Aſſizes, the Deceaſed was ſitting in Mr. Firmir's 
Shop, and the Deponent faid to her, Madam, [ 
think you look ſtrangely diſcontented, I never 
ſaw you dreſs'd ſo in my Life; and the Deceaſed 
anſwered, the Dreſs will ſerve me as long as 1 ſhall 
have Occaſion for a Dreſs. 

Comper. What Part of her Dreſs did you find 
Fault with ? © | 

Taylor. Her Headctoaths : I thought her Head 
was daub'd with Greaſe or Charcoal. 

Comper. Was you at Mr. Barefoot's when I came 
in that Morning, and what did I fay to Mr. 
Barefoot? 

Taylor. You ask'd if they had receiv'd a Let- 
tet from your Brother, and they ſaid no; then you 
ſaid, I will take up this Lodging for mine, and 
accordingly you went up Stairs, and ſent to the 
Coftee-houſe for your Things; and Mrs. Sarah 
Stout's Maid came to invite you to Dinner. 

Bar. Huſel. Did Mr. Comper uſe to lie at Mr. 
Barefoot's ? | | 

Taylor. I don't know, but he ſaid then, it was 
all one, his Brother muſt pay for it, and there- 


fore he would take it himſelf. 


Comper. My Lord, my Wife lodging at Hert- 
ford, Mrs. Stout became acquainted with her, and 
[| was there in the long Vacation, pretty much, 
and Mr. Marſhal came down to viſit me; and Mr. 
Marſhal meeting Mrs. Stout often at our Lodg- 


ings, made his Addreſſes to her, and ſeem'd to be 


well receiv'd; but as Mr. Marſbal, one Mrs. 
Crook, Mrs. Stout and my ſelf were walking one 
Evening, and Mr. Marſhal and Mrs. Crook were 


one before, Mrs. Stout took this Opportunity of | 


peaking to me, in ſuch Terms as ſurpriz'd me, 
and ſaid, ſhe did not think I had been ſo dull; 1 
Was 


gave him, of improving that Acquaintance, he between him 


al of that ſort, he receiv 


vrhen ſhe ſhould come to London, thanks him for 


ſubſcribes her ſelf his Loving Duck. 
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was inquiſitive to know in what my Dullneſs did 
conſiſt; ſays ſhe, Do you think I intend to mar- 
ry Mr. Marſhal ? | ſaid, I thought ſhe did: No 
ſays ſhe, I thought it might ſerve to divert the 
Cenſure of the World, and favour our Acquain- 


tance. 
2 Mr. Marſhal appear'd. 

He depoſed, That coming down to Hertford to Mr. Marſpa''s 
viſit Mr. Cowper, he became acquainted with Mrs. Evidence of 
Stout, and by the frequent Opportunities ſhe the Courtſhip 


had no Reaſon to ſuſpect the Uſe, it ſeems, he was and Mrs. 
deſign d for; that: then he did not dream of Court- S. 
ing Mrs. Stout, though afterwards indeed, under- 
ſtanding what her Fortune was, he did make his 
Applications to ker; but, - 24 a very little Try- 
'd a very fair Denial: 

That during all his Acquaintance with her, he 
never, *till then, found her averſe to any Propo- 
fal of his; but ſhe then telling him ker Reſolution 
he took her at her Word; having, partly by his 
own Obſervation, but more by Mr. Cowper's 
Friendſhip, been pretty well able to gueſs at her 
Meaning; and that this was about a Year and a 
half ſince. | 

Here Mr. Marſhal produc'd a Letter of Page 436. 
| fAArs. Stout's to him. 

The Lettter was dated the 26th of 4 
1697, and was in anſwer to one of Mr. Marſhal's; 
ſhe tells Mr. Marſpal, ſhe did not apprehend his 
meaning in ſome things, that ſhe could. not tell 


the Songs he ſent her, and his good Wiſhes; and 


Mr. Marſhal produc'd another Letter from her, 
when ſhe was in London, wherein ſhe excuſes her 
not meeting him according to Appointment, and 


tells him ſhe could not fee him while ſhe was in 


Town. 

Mr. Comper then produc'd a Letter that Mrs. Mr. comper 
Stout ſent him, dated the 5th of March, wherein produces Mrs. 
ſhe tells him, ſhe is glad he has not forgot there is Sout's Ler- 
ſuch a Perſon in being, that ſhe was willing to ſhut ters to him. 


ker Eyes,and not ſee 8 thing that look d like Un- 
3 


kindneſs, 
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kindneſs, &c. That the Winter had been too un: 
pleaſant for her to deſire a Continuance of it; 
and ſhe wiſh'd he might endure for one Hour, 
what ſhe had felt for many long Nights and Days, 
and ſhe believ'd it would move that rocky Heart 
of his; when he came to H. ſhe deſir'd his Steed 
might guide him,and he would not do as he did the 
laſt time; and he ſhould be heartily welcome, &c. 

This Letter was directed to Mrs. Jane Ellen, 
at Hargrave's Coffee · houſe, to avoid Suſpicion. 

Mr. Comper produc'd another Letter from Mrs. 
Stout, dated the gth of March, in theſe Words. 


SIR, | 
Page 437. 7 Wrote to you by Sundays Paſt, which I hope you 


have receiv'd: however, as a Confirmation, I 
will aſſure you, 1 know of no Inconveniency that can 
attend your cohabiting with me, unleſs the Grand 
Fury ſhould thereupon find a Bill againſt us; but I 
won't fly for it, for, come Life, come Death, I 
am reſolvd never to deſert ou; therefore, accord- 
ing to your Appointment I will expect you, and till 
then I Hall only tell you, that I am 


Jours, Oc. | 
This alſo was directed to Mrs. Jane Ellen. 


Mr. William Comper, the Priſoner's Brother, 
appeared. | 
He depoſed, that at London, about a Year and 
half ſince, his Brother Spencer came to him one 
De and told him, Mrs. Stout deſign'd him a 
Vitit at his Chambers in the Afternoon, but ſaid, 
ſhe would dine that Day at his Fathers in Hatto. 
Garden, and he defir'd the Deponent to take an Oc- 
caſion, at Dinner, to ſay he was to go to Deptford 
that Afternoon, about Buſineſs, that ſhe migh 
thereby take the hint of his not being at home, and 
ſo fave her ſelf the Diſappointment of coming to 
his Chamber: That accordingly, the 1 — 
meeting Mrs. Stout at Dinner at his Fathers, did 
take Occaſion to mention his Brothers going to 
Depiford that aftetngon; that preſently 2 = 
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ſerv'd Mrs. Stout change Colour, riſe up from the 
Table, and go into the Yard, and there ſhe fell 
into a Woman's Fit of ſwooning. 

That the Friday before the laſt Aſſizes his Bro- 
ther Spencer told him, he had receiv'd a very impor- 
tunate Letter from Mrs. Stout, inviting him to lie 


there at the Aſſizes, and ſhow'd it him, and told 
him he ſhould be loth to be at the Expence of ano- 


ther Lodging, if the Deponent would write to 


Mrs. Barefoot and diſcharge thoſe he had taken 


there; that he did indeed undertake ro write to 
Mr. Barefoot, bat it being very late when he ſhould 
have wrote, and upon Second Thaughts, think- 


ing it would be better for his Brother's Buſineſs to 


be at Mr. Barefoot's, which was near the Court, 


and in the Market Place, he did negle& writing; 


and that his Brother could know nothing of this 
before he came to Hertford, for he did not ſee 
him afterwards. | 

Then the Letters were prov'd to be Mrs. Sarah 
Stout's Hand by Three Witneſſes, and they were 
ſhown to her Brother and her Mother, -and they 
acknowledg'd they were like her Hand, but ſaid 
it muſt be counterfeited, for ſhe would never have 


written ſuch Letters; they did not ſuit her Cha- 


Mrs. Barefoot call'd. p 
She depoſed, That ſhe expected the Cowpers to 


ne at her Houſe, becauſe ſhe had heard nothing 


from them, that ſhe told the Priſoner fo, and he 
ſent for his Things to her Houſe, and lay there 


the firſt Night of the Aſſizes, and he came into 


his Lodgings a little after Eleven, by the Town 
Clock, and did not go out again. 
Mary Hanwel, Barefoot s Maid, appear'd. 


She depoſed, That Mr. Camper came in a little 
after Eleven, that ſhe warm'd his Bed, and he 


deſir'd another Blanket, and ſhe went down for 
it, and all this took ap a conſid able time, and 
yet Mr. Comper was in Bed before Twelve a 
Clock. ä | 
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Page 438. 


Mr. Comper ſaid, As to what Mrs. outs Maid Mr. 


had depoſed, that he did not contradict her when Reaſons why 


her Miſtreſs bid her warm the Bed, his Lordſhip he did not lie 
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obſerved the Words in the laſt Letter, Come Life 
come Death, I am reſoly/d, &c. from whence it 
might be gathered what the Diſpute was between 
them at that time, and that it was not neceſſary 
the Maid ſhould be there at ſuch a Debate, and 
therefore he might not interrupt her Miſtreis 


in the Orders ſhe gave: But as ſoon as ſhe was 
gone, he told Mrs. Stout by what Accident he 


was oblig'd to lodge at Mr, Barefoot's, and that 
the Family fat up for him, and his ſtaying at her 
Houſe under theſe Circumſtances, would proba- 
bly provoke the Cenſure of the Town and Coun- 
try; and therefore he could not ſtay, whatever 
his Inclination otherwiſe might be: But his Rea- 
ſons not prevailing, he was forc'd to deſide the 
Controverſy by going to his Lodging. 

And becauſe it was ſaid the Clocks differ'd half 
an Hour, he would call Witneſſes to ſhow, he 


was at other Places before he went to his Lodg- 


ing. 
E. Spurr appeared. - + 
He depoſed, That Mr. Comper came into the 


He calis Wir- Glove and Dolphin, that Night, juſt after the Clock 


ne ſſes to ſhew 


whither he 


went when he 


left Mrs. 
Seal . 
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ſtruck Eleven, and ſtaid there about a Quarter of 
an Hour, and that from Mrs. Stout's to the Glove 
and Dolphin is a Quarter of a Mile. 

Then the Priſoner call'd Witneſſes to ſhow, 


that to go from Mrs. Stout's Houſe to the Place 


where was drowned, and to return from 
thence to the Glove and Dolphin, would take up 
at leaſt half an Hour. And, | 

Sir William Afourft, Mr. Thompſon, and Sir 
Thomas Lane depos'd, That they walk'd over the 
Ground abovementioned, as faſt as Men uſually 
walk, and it took up above half an Hour. 

Then Mary Ringatt depos d, That Mr. Comper 
came into the Glove and Dolphin Inn, juſt as the 
Clock ſtruck Eleven, and paid a little Score he 
had there for his Hor ſe ſtanding ; and ſhe remem- 
ber'd there was ſome Diſpute between the Hoſtler 
and him about it. | 

George Man alſo depos'd, Mr. Comper came in- 
to the Glove and Dolphin, and ftaid there about a 


r of an Hour that Night.. | 
arte 5 H 3 1 ; Mrs, 


— 
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| Mrs. Mince appeared. 
Comer. What have you heard Mrs. Sout's 
Maid ſay of her Miſtreſs's being out all Night? 
Mince. The Maid has ſaid, her Miſtreſs would 
ſometimes make her Mother believe ſhe went to 
Bed, and would g9 out afterwards and take the 
Key with her: And ſometimes ſhe would go out 
at the Window ; and particularly one time, ſhe 


went out at the Garden Window, and bid her 


not ſit up for her. 

Bar. Hatſel. Did ever Sarah Walker tell you 
her Miſtreſs ſtaid out all Night. 

Mince. She has ſaid, ſhe could not tell what 
time ſhe came in, for ſhe went to Bed. 

Camper. Now my Lord, I will prove that Gur- 
ry aid, if I had viſited Mrs. Stout none of all this 


had been, (upon ſo little an Omiſſion, it ſeems, 


did all this Proſecution depend) But, for me offici- 
ouſly, to have made a Vilit at the Time of the 
Aſſizes, when I was engag'd in Buſineſs, and upon 
ſo melancholly an Occaſion, and to a Woman I 
never had the leaſt Knowledge of, might have 
been thought more ſtrange than my Omiſſion of 
that Ceremony. 

Bir. Hatſel. He is not the Proſecutor, I think 
it is not material what he ſaid. g 

Then Mr. Cowper call'd ſome Witneſſes as to his 
Charatter. 

Sir William Afpurft depos'd, That he always 
thought Mr. Comper a Gentleman of ſingular Hu- 
manity, and that no Van had a better Reputation 
in the Office he held in the City, or in the Place 
where he liv'd. a 

Sir Thomas Lane ſaid, He was a Gentleman ve- 
ry deſerving, and the laſt Man he ſhould ſuſpect 
being guilty of ſach a barbarous Action. 

Mr. Cox depos'd, That he had liv'd by Mr. 


Mr. Corper 
calls Witneiz 
to his Cha- 
racter. 


Comper Seven or Eight Years in Southwark, and 


knew him to be a Man of Integrity and Worth, 
and all the Neighbourhood courted his Company; 
and he believ'd nothing could move him to enter- 


tain the leaſt Thought of ſo foul a Fact. 


Mr. Thomſon depos d, That na Man was. more 


| faithful in the Service of his Client, or deſerv'd 


more 
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more Eſteem; and believ'd, he never entertained 
a Thought of fo barbarous a Fact. 

Bar. Hat ſel. You have heard the Evidence againſt 
yon, Mr. Marſon;, What do you ſay to it? 


AMarſon. My Lord, Our Buſineſs at Hertford 


was this: Mr. Ellis Stevens, is Clerk of the Pa- 
pers of the Kine's-Bench, and Mr. Rogers, is Stew- 
ard of the Kine's-Bench ;, and it was their Duty to 
wait upon the Lord Chief Juſtice out of Town. 
And 1 went with them as far as King /land, but be- 
ing an Attorney of the Barough-Court, I was forc'd 
to teturn, and attend that Court till paſt Four in 
the Afternoon; and then I ſet out for Hertferd. 


F ſhall call Witneſſes to prove this, and ſhew where 


ſpent my Evening at Hertford. And as to our 
Diſcourſe of Mrs. Stout; in joeular Converſation, 
I believe Mr. Stevens might ask Mr. Gurry, if he 
knee one Mrs, Sarah Stout, and what ſort of Wo- 
man ſhe was; and poſſibly I might ſay, Ay Friend 
may be in with ber; which our Witneſſes will ex- 
— And, I confeſs, Mr. Rogers ask d me, What 

joney I had got that Day at the Borough: Court; 


and l anſwer's, Fifty Shillings. Saith he, We have 


been here ſpending our Money; I think you ought 
to treat us, or to that effect: But as to the Bun- 
ale they mention, I had only a pair of Sleeves and 
a Neckcloth. The Witneſſes have wreſted and 
improv'd our Words, and every Circumſtance; 
or wholly forg'd them out of their own Heads. 

Bar. Hatſel. What ſay you to it, Mr. Rogers ? 

Rogers, We came down with the Marſhal of the 
King's Bench; ard it raining all Day, we did not 
expect Mr. AMarſon would have come, and ſo took 
but one Lodging. We were at the Coffee Houſe 
at Herr ford, when he came; and from thence we 
went to the Tavern, and then to our Lodging; 
and there was ſome merry and open Diſcourſe o 
m om but I never ſaw her in my 

iſe. 

Stevens. We went along with the Marſhal of 
the King's-Bench, to accompany my Lord Chief 
— out of Town, as is uſual; and never fſtirr'd 

om ode another. f 


: Bar. 
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Bar. Hatſel. Did not you talk of her Courting 
Davs being over? 
Priſoners. Not one Word of it: We abſolutely 


deny it. 
| Mr. Hunt call'd. | | 

He depos'd, That the Sunday Night before Hert- They call the, 

ford Aſſizes, he happen'd to be in Company with Witneſſes to 
Mr. Alarſon, and three or four more of Clifford's ou how- 
lan, at the Devil Tavern by Temple-Bar; and they came to 
there being a Diſcourſe of the Marſhal of the _ 3 
Ling s- Bench attending the Lord Chief Juſtice out, — * 
of Town, to Hert ford; Mr. Marſon ſaid, It may be 1 

the Marſhal may require my waiting upon him. And 

that there being a Diſcourſe of Mr. Marſhal's 

courting Mrs. Stout; one of the Company ſaid, If 
you 4o go to Hertford, pray enquire after Mr. Mar- 

ſhal's Miftre s, and brine us an Account of her ? 

Marſon. It was this Diſcourſe, that gave us oc- 
caſion to talk of this Woman at Gurrey's Houie 
Which we did openly and harmleſly. 
Mr. Fiſher call'd. 

He depos'd, That he was alſo in Company the 
Sunday Night, when the Diſcourſe was of Mr. Mar- pc. 437. 
Hal and Mrs. Stout : And that Mr. Marſon or Ste- 
ens, ſaid, They would do their endeavour, and 
inquire after the Lady; and give as good an Ac- 

count of her, as they could. | 
Mr. Hanks, a Clergyman, call'd. 

He depos'd, That he waited on the Lord Chief 
Juſtice out of Town, as far as Waltham wal and 
ſtaid there 'till about Four or Five a Clock; and 
was returning to London : But meeting Mr. Mar- 
ſon, upon his importunity, he went with him to 
Hertford; where they came about Seven or Eight 
at Night; and went to the Coffee-Honſe, where 
they found the Marſhal of the King's-Bench, &c. 
From thence, they went with Mr. Rogers and Ste- 
vens, and one Mr. Rutkin, to the Glove and Dol- 
phin, where they ſtaid 'till about Eleven; anSthen 
the Deponent, and Mr. Ruthin, ſaw Mr. Marſon, 
Mr. Rogers, and Mr. Stevens, to their Lodgings. 
And the Deponent was never out of Mr. Afarſor's 
Company that Evening. 


-- 
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Bar. Harſel. What time did you come into the 


Tavern? 1 
Mr. Hanks. Between Seven and Eight; we rid 


very hard. N | 
Mr. Rutkin call'd. 
He depos'd, That he waited on the Lord Chief 


ſtice to Hertford, and that about Seven or 


icht, Mr. Marſon and Dr. Hanks came thither; 
and they agreed to go together to the Dolphin and 
Glove, to drink a Glaſs of Wine; and they ſtaid 
there till paſt Ten. And then the Peponent, and 


Mr. Hanks, went with Mr, Marſon, Rogers and 


Stevens, to their Lodgings, but did not go in: The 
Deponent being to lie with the Marſhal, and think- 
ing the Marſhal would ſtay for him. 

ir. Jonel. What time did the Gentlemen go to 
their Lodging ? | | 

Kut tin. 1 am not poſitive, but, I believe, about 
Eleven a Clock. 

Then Mr. arſon, Rogers and Stevens, call'd ſe- 
veral Witneſſes to their Reputation; whodepos'd, 
that they- were Men of Subſtance, in — Bak. 
neſs, and had very fair Characters. 

Mr. Jones. Mr. Comper gives a very different 
Evidence now, from what he gave before the Co- 
roner. There he ſaid, he never knew any Di- 
ſtraction or Love Fit; or other Occaſion ſhe had, 
to put her upon ſuch an extravagant Action: And 


now he would have the whole Scheme, turn upon 


a Love Fit. | | 
| John Maſon Sworn. 

He depos d, That when Mr. Cowper was ex- 
amin'd before the Coroner, upon Oath, he ſaid, 
he did not know any Thing ſhould be the Cauſe 
of it; but ſhe was a very modeſt Woman. 

Mr. _ Did they ask him if he knew any 
e was in Love with? 4 
Maſon. He ſaid he knew but one, and his Name 


was Marfſpal : And Mr. Mar/hal told him, that he 


was always repuls'd by her. 
. Archer Sworn. 


- 


He depos'd, That Mr. Comper was ask'd, If he 


knew any Occaſion of Mrs. Stout's Death; and he 
ſaid, he knew nothing of it, or of any — 
| ar. 
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Bar. Hatſel. Did they ask him, if he knew of 
any Letters? 

J. Archer. I don't remember that. 

Mr. Stout. I would call ſome Witneſſes to my 
Siſter's Reputation. | | 

Bar. Huſel. I believe no body diſputes that; 
ſhe might be a Virtuous Woman, though her 
Brains might be turn'd by her Paſlton, or ſome. 
Diſtemper. | 
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Mr. Baron Hatſel having ſumm'd up the Ei- 


dence, ſaid, He was very much puzzled in his 
Thoughts, to find out what Inducement, Mr. Com- 


per, or thoſe Three Gentlemen could have, to com- 


mit ſuch a barbarous Murder. And on the other 
Hand, He could not imagine what could induce 
this Gentlewoman, a Perſon of a plentiful For- 
tune, and a very ſober and good Reputation, to 
deſtroy herſelf. That the Letters, if they were 
hers, did ſeem to fortify all that Mr. Comper's Wit- 


neſſes had faid, concerning her being Melancholy: 


And it might be a Love DiſtraRion, and ſhe a Vir- 
tuous Woman nevertheleſs. And, no wonder, 
' when her Diſtemper had turn'd her Brains, and 
diſcompos'd her Mind, that ſhe ſhould write after 
a Manner, different from the other Actions of her 
Life. That the Diſcourſe of the Three Gentlemen 
at their Lodging, that Night, concerning Mrs. Sa- 
rah Stout, was very od; ſaying, Her Buſineſs was 
done, and her Courting Days were at an end, &c. 
That theſe were ſtrange Expreſſions, he knew 
not what to make of them: And left it to the 
Jury to conſider, Whether they were ſpoken in 
Jeſt or Earneſt. | 
Then the Jury withdrew, and about half an 
Hour after return'd with their Verdict; that 
Mr. Cowper was Not Guilty. In like manner they 
gave their Verdict, That John Mar ſon, Ellis Ste- 
' vens, and William Rogers, were Not Guilty. 
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The Tryal F MARY BUT TER, alias 
STRICKLAND, for Forgery; at the 
Old-Bailey, London; the 12th of Octo- 
ber, 11 W. III. 1699. 


The India. c THE lnadicment ſets forth, That the ſaid 
— Mary Butler, maliciouſly intending to de- 

ing a Bond © ceive and oppreſs Sir Robert Clayton, Knt. and 
— Sir . Alderman; Did, on the 1ſt Day of December, 
bort Clayton © in the 7th Year of the King, cauſe a certain falſe 
to herſelf, for © Writing to be made, in Form of a Bond to her, 
the payment 44 of the penal Sum of 40000 J. for the payment 


of 20000!. ©& of the Sum of 20000 J. by the Executors of the 


© (id Sir Robert Clayton, within fix Months after 
© his Death. And for the payment of the Intereſt 
of the ſaid Money, by the ſaid Sir Robert Clay- 
ton, in the mean time. And that ſhe, knowing 
e the ſaid Writing to be falſe and forg'd, ſubtily 
« and deceitfully, did publiſh the ſame. To the 


« great Damage of the {aid Sir Robert Clayton, the 


* evil Example of others, &c. 
To which Indictment ſhe pleaded Not Guilty. 
| And the Jury being ſworn, Mr. Montague open d 
Page 445. The Indictment, and Mr. Serjeant Wright open'd 
| the Evidence, and took occaſion to ſhew; That 
Mrs. Butler Mrs. Butler was very intimate with the late Duke 
kept by the of Buckingham; and either had, or pretended to 
Duke of Buck- have, a Bond from the ſaid Duke, for the payment 
of 50001. to herſelf, after his Death; and an an- 


| — Intereſt, till the Principal ſhould be paid. 
That Sir Robert Clayton being a Truſtee of. the 
Duke's Eſtate, for the payment of his Debts, Mrs. 
Butler came frequently to Sir Robert Clayton's, to 
ſollicit his Favour and Intereſt for the pay ment of 
this Debt; and ſo inſinuated herſelf into him, and. 
his Family: And pretended much Penitence for 
her Commerce with the Duke. But Sir Robert find- 
ing ſhe was an ill Woman, notwithſtanding all her 
Pretences, about Twelve Years ſince, forbid * 
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his Houſe. And in the Year 1695, he had ſome 
Notice of the Practices mentioned in the Indict- 


ment. 
Mr. Woodward Sworn. F : 

He depos'd, That Mrs. Butler had been his Cli- Bens oe 
ent many Years; and about three Years ſince, the .. am 
brought him a Bond, ſign'd Robert Clayton, and at- the — 
teſted by four Witneſſes. That it was dated in the pond, and gi- 
Year 1687, and of the Penalty of 40000 J. and con- ving Inftru- 
dition'd for the Payment 1200 J. yearly, by quar- ctions for 
terly Payments, during Sir Rob. Clayton's Life; and drawing ano- 
20000 J. fix Months after Sir Robert's Death. That ther Bond 
ſhe told the Deponent the 40000 /. Bond was to be from Sir Re- 
deliver'd up, becauſe the Thing had taken Air, and bert, for the 
given my Lady Clayton ſome diſquiet: And for my CD + 
Lady's Satisfaction, a Bill in Chancery was to be 1 
exhibited. And ſhe (Mrs. Butler) was to diſclaim 
any Bond or Intereſt, or any pretence ſhe had up- 
on Sir Robert Clayton. And that Sir Robert Clay- 
ton would, thereupon, give hera new Bond; and 
add the Intereſt that was in Arrear, upon the ol4 
Bond. And therefore, ſhe deſir'd the Deponent 
to compute the Intereſt, and draw another Bond 
of the Tenor of the old One. Ard accordingly, 
having caſt up the Intereſt, which amounted. to 
70001. He made a Bond, of the Penalty of 540001. 
for Payment of 27000 J. after Sir Robert's Death; 
and the Intereſt, in, the mean time, to be paid by 
proportionable quarterly Payments. That when 
the Deponent had drawn the Bond, he told Mrs. 
Butler it was a very great Sum, and it concern'd 
her to have Witneſſes of Credit: For no body 
would believe Sir Robert Clayton did give her 
this Bond, after his Death, unleſs it was well at- 
teſted; and offer'd himſelf to be a Witneſs. But 
ſhe told him, Sir Robert did not care he ſhould : 
And ſhe took both the Bonds away. That the De- 
ponent had firſt made a Copy of the 40000 J. Bond, 
_ he exhibited and atteſted to be a true Copy 
In re. 


[ Here the Copy of the 40000 |. Bond was read. page 447. 
on_ * 
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Serj. Wright. Did ſhe bring you the Bond, of 
which this is a Copy, as a true Bond ? 
Woodward. Yes. 


Serj. Wright. Had you a Charge from her, to 


keep this Matter ſecret ? | 
Woodward. Yes; and that I would wri 2 th 
Bond with my own Hand. 
Serj. Wright. How came this Matter to be known 


n 
Mood ward. Mr. Nicholas Baker came to me, and 
told me Sir Robert Clayton had information that 
there was ſuch a Bond drawn by me. I told him 
there was ſuch a Bond brought to me, and that [ 
made a Bond for Mrs. Butler ;, and had taken a Co- 
py of the firſt Bond, which I had by me. 

Mr. Hall. Was it Seal'd or Cancell'd ? 
Woodward. It was ſeal'd, I am very poſitive ; 

and the Seal was then on. | 

Page 443. Mr. Baker Sworn. 

He 'd, That Mr. Woodward produc'd this 


the 400007. Bond, before my Lord Chief 


Jaſtice Holt, at his Chamber. And Mrs. Butler 
own'd, ſhe order'd Mr. Lewkar, a Scrivener in Bi- 
Hopigare ſtreet, to make the Bond, of which. that 
was 2 — * ; and to ſet Sir Robert Clayton's Name 
| to it, and the Witneſſes Names to it. 
The Defence Mr. alter. The Bond of 54000 J. is not in the 
made by Mrs, Indictment; and it is ſeveral Years ſince this of 


Butler's Coun. : 4. was ſhewn Mr. Woodward; and it's 
cil. | nge he ſhould be ſo very exact, when, he ſays, 
he did not examine it. And, pdſlibly, he might 


miſtake in Copying it; and it may not be the 


very Bond in the Indiament. Now we have a 
Bond of 5ooo!. from the Duke of Buckingham, and 


are ſuing Sir Robert Clayton for the Money, And 
now, when we are like to have a Decree for this 
Sum, againſt this Truſtee of the Duke of Buc/- 
ingham's Eſtate; he would, under pretence of a 


Bond that we diſclaim'd, when he preferr'd his 


Bill againſt us, take off our Credit in this Matter. 

Page 445, Here Mrs. Butler call'd two or three Witneſſes 

to her Reputation, (Obſcure People) who: ſaid lit- 
tle more, than that they knew no Harm by her. 
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Z. C. J. Holt, Mrs. Butler, Will you ſay an 
Thing for your Self? 4 15 
. Mrs. Butler. I am altogether Innocent; I ne- 
= * d Sir Robert Clayton, nor any body elſe, 

m i 2e, . 

Then the Chief Juſtice having ſumm'd up the Page 45e. 
Evidence, the Jury withdrew ; and on their re- She is Con- 
turn, brought Mrs. Butler in Guilty. vleted. 

And the Court adjudg d, That Mrs. Butler The Judg- 
ſhould pay a Fine of 500 l. to the King, and remain ment aganiſt 
in Priſon till ſhe paid it. | her. 


The Tryal of Captain Wittiam Kop, Page 431. 
for — —— on Six ſeve- 
ral Indiftments. . oth the Tryals 
of NicyoLas CHURCHILL, JAMES 
How, RopexT LAMLEY, WiLLIAM 
JenxiNs, GABRIEL Lorr, Hon 
PARROT, RichARD BARLIcoxx, 
fer K Owens, 2 6 
or ; at the Admiralty Seſſion: 
Held X the Old-Bailey, the 75 and th 
of May, 13 W. III. 1701. | 


k firſt Indiftment againſt Wiliam Kidd, ge 453 
T was for Murder, and ſets forth 5 « That the — _ 
* faid William Kidd, not having the Fear of God nſt Kd, 
4 before his Eyes, Cc. the zoth of October, in for murdering 
c the gth Lear of the King, by Force and Arms, wiliom Moor 
« upon. the High Sea, near the Coaſt of AMala- his Gunner, 
c bar, in the Eat - Indies, and within the Juriſdi- 
« ction of the Admiralty of England; in a cer- 
“& tain Ship, call'd the Adventure Galey, whereof 
the faid William Kidd was then Commander; 

& did, of his Malice aforethought, then, and there, 
4 make an Aſſault, in and upon one Milian 
& Moor, then belonging to the ſaid Adventure 
& Galley: And the ſaid William Kidd, with a er- 
« tzin wooden Bucket, bound with Iron Hoops,) | 

Vol. IV. Part J. 3 
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if they had Frenc 


Page 454+ 
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did feloniouſly, and of his Malice aforethought, 
beat, and ſtrike, the aid William Moor, upon 
« the Right part of his Head, a little above the 
« Right Ear; giving him thereby, one Mortal 


* Bruiſe: Of which Mortal Bruiſe, the ſaid Mil- 
* iam Moor languiſh'd from the ſaid 3oth of Ofto- 


« ber, until the 31ſt, and then died. And fo the 
« ſaĩd Wikiam Kidd, feloniouſly, voluntarily, and 
aof his Malice aforethought, did Kill and Mur- 
« der the faid William Air upon the High Sea, 
« withia the Juriſdiftion of the- Admiralty afore- 
« ſaid. Againſt the King's Peace, his Crown and 
* Dignity, Cc. | 


To which Indictment, the ſaid William Kidd 
—— Not Guilty : And defir'd Dr. Oldiſb, and 

r. Lemmon, might be aflign'd his Counſel. 

aſt. Powel. They may be of Council for him, 
if he has any Matter of Law to plead. 

Dr. Oldiſb. My Lord, He moves, that his Try- 
al for Pyracy may be put off; for that one Davis, 
who was a Paſſenger in the Ship, and a material 
Witneſs for him, now ſtands Indicted : So that he 
is depriv'd of his Evidence. | | 

Mr. Conters. He is not Indicted? He may call 
him if he thinks fit. by 
uſt. Powel. If he be Indicted, he may be a 
Witness. 5 ü 

Dr. Old i. He deſires alſo, that his Tryal may 
be delay 'd, becauſe he is charg'd with Pyracy, for 
taking forme Ships that had French Paſſes. Now, 

Paſſes, it was a lawful Seizure; 
and this Paſs, my Lord Bellamont took from him; 
as may be prov'd by a Letter, which he cannot at 

reſent come at. We defire that Davis may be 
brought into Court, who can make this Matter 


out. ; SY 
Sol. Cen. They have had a Fortnights Notice of 


4 ro bee | 
Dr. Olaiſb. We petition'd for Money, and the 
urt order d 50 J. but we had none of it till laſt 
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Kidd. had no Money, or Friends permitted 
to come to me, till laſt Night. 

Sol. Gen. My Lord, Let him be try'd for the 
Murder; wherein, there is no pretence of want 
of Witneſſes or Papers. 

Then the Pannel was call'd over, and Captain 
Kidd making no Challenges, a Jury was ſworn, 
and charg'd with him. And the King's Council 


having open'd the Indictment for the Murder, 


Joſeph Palmer was Sworn. 

He depos'd, That William Moor (the Deceaſed) 
was Gunner on beard Capt. K:ad's Ship; and that 
about a Fortnight before this Murder, they met 
with a Ship, call'd the Loyal Captain, Capt. Hoare 
Commander; and that Hoare came on board Cap- 
tain Kidd's Ship, and Captain Kidd went on board 
him. And ſome of Captain Kidd's Men, were for 
taking Capt. Hoare; but Kidd himſelf was againft 
it, and ſo it was not done. | 

About a Fortnight after this, William Moor, 
(the Deceaſed) was grinding a Chiſel upon _ 
and Captain Kidd came to him, and ſaid ; Wh 
Way could you have put me in a Way to have taken 


this Ship, and been clear? To which Moor reply d, 


never ſaid ſuch à Thing, nor thought ſuch 4 


Thing. Upon which, Captain Kidd calfd him a 
Lowſy Dog. Says Moor, If I am a Lomſy Dog, you 


have made me ſo: You have brought me to ruin, and 
many more, Captain Kidd reply'd, Have I ruin'd 


you, you Dog? And having walk'd' two or three 
5 Turns, backward and forward, upon the Deck; 


Captain Kidd took up a Bucket, bound with Iron 
Hoops, and ſtruck Moor on the Right Side of the 
Head. And as Moor was carried down into the 


Gun-Room, he faid, Farewel ! Farewel! Captain 


Kidd has given me my laſt. And Captain Kidd ſtood 


on the Deck, and ſaid, Tou are 4 Villain: And 


Moor died the next Day, of the Blow. That 
After he was dead, the Chirurgeon, was calf 


damn'd buiſy without Orders. 
| M = x Me. 


2 
* 
— 


His Tryal for 
the Murder 
comes on. 


The Evidence 
againſt him. 


Page 433. 


to open his Head; and Captain Kidd fad, Tow are 
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Mr. Cowper. How did his Head a ? W 


Palmer. There was not much Blood came from 


him. | 
4. C 2 Ward. Was Aſoor in good Health be- 
fore this Blow ? 


Palmer. Yes, my Lord; and after the Blow was 


ſtruck, he complained. E 
Mr. Cowper, And you ſaw him when he was 


dead? 


Palmer. Ves; And I felt of his Head, and in one 


place I could feel the Skull give way; and about 


Page 456. 


the Wound, there was a Bruiſe. 

Sol. Gen. Do — know of any other Provoca- 
tion Capt. Kidd had, to ſtrike Moor, beſides thoſe 
Words? | 

Palmer. I know of no other Provocation. 


Robert Braddinham, Surgeon of Kidd's Ship, 
worn. 

He depos'd, That he was ſent for to Moor, the 
Gunner, after Captain Xidd had given him the 
Blow. And asking Moor how he did, he anſwer'd, 
He was a dead Man; Captain Xidd had given him 
his laſt Blow. That the Deponent was alſo in the 
hearing of Moor, when he faid, Farewel ! Fare- 


! Captain Kidd has given me my laſt Blow. And 


F Comper. How long did he live after the 
w | 
Braddinbam. He died the next Day: The Wound 
was but ſmall, but the Skull was fractur'd; and I 
RE Co Won, 0 
. Comper. Had you any Diſcourſe wit p- 
tain Kidd, after this, of this Man's Death? 
Braddinham. About two Months after this, on 
the Coaſt of Mal abar, Captain Kidd ſaid, I do 


wel 
Captain Kidd ſaid, Damn him, he is a Villain, 
Blo 


mot care ſo much for the Death of my Gunner, as 


other Paſſages of my Voyage; for I have good 

N in England, — wil briz — off of that. 
Kidd. Did he know of any Difference between 

the Gunner and me, before this happened? 
Braddinham. I knew of none? 


Mr. 


. A A. 4 
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Mr. Comper. Mr. Palmer, Was there any Mu- 
tiny in the Ship, when this Man was kill'd ? 

Palmer. There was none. | 
* C. B. Ward. What have you to ſay for your 

Kidd. I have ſome Witneſſes, but they are Pri- 
ſoners. | 

L. C. 3. Whatever other Crimes they may 
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8 * of, they may be Witneſſes for him in this 
& . . . ' 


Abel Owens call'd. 


Kidd. Can you tell which Way this Bucket was Kids calls his 


thrown ? | 
* Juſt. Powel. What was the Provocation for 
throwing this Bucket ? y 

Owens. I was in the Cook-Room, and hearing 


ſome Difference on the Deck, I came out: And 


the Gunner was grinding a Chiſel on the Grind- 
ſtone; and the Captain and he had ſome Words. 
And the Gunner ſaid to the Captain, Tow have 
brought us to Ruin, and we are deſolate. Says the 


Captain, Have I brought you to Ruin? I have not 


brought you to Ruin; I have not done an ill 
Thing to ruin you : You are a ſawcy Fellow to give 
me thoſe Words. And then the Captain took up 
the Bucket, and gave him the Blow. 
N Was there not a Mutiny among the 

en 

Owens, Ves; And the bigger Part were for 
taking a Dutch Ship we met with. And the Ca 


"tain Rid, You that will rake the Dutchman, Ion 


are the ftrongeſt : You may do what you pleaſe ;, but 
if you go from on board, you ſhall never come a- board 
ain. | 
L. C. B. When was this Mutiny ? 
Owens. About a Month before this Accident. 
Juſt. Powel. But did Moor, the Gunner, endea- 
vour to make any Mutiny, when the Blow was 
iven ! 
N Owens. None at all. 


Witnefles. 


Page 437. 


Juryman. Did he throw the Bucket, or ſtrike * 


him with it? 
Mm z Owens. 


Page 458. 
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Owens. He took it by the Strap, and ſtruck 
him with it. 


Richard Barlicorn call'd. 
He _— That ſeveral of the Men were for 
taking the Durch Ship, but that the Captain was 
i it, and Moor was one who was for ta- 


king it. | 
* C. B. How long was this before Moor 


Barlicorn. I believe, a Month or Three 
Weeks. 

Kidd. Was there not a Dutch Man cloſe by 
us when this Blow was given ? 

Barlicorn. Yes Sir. 

Kidd. He was going to make another Muti- 
ny, but I prevented him. SPA 

Bar. Harſel. Was there any Mutiny about the 
Dutch Ship ? 8 

Barlicorn. Not that I know of; but there was 
about the Loyal Captain, ſome time before; and 
lian Moor had lain ficke a long. time before 


the Blow was given; and the Doctor ſaid, the 


Blow was not the Cauſe of his Death. 
_ — C. J. Do you hear Braddenham, what he 
ys | | | 
Braddinham. My Lord, I never ſaid ſo; nor 
had A oer been ſick before the Blow. 
Sol. Gen. How long did Moor live after the 
Blow? © | | 
Barlicorn, I believe about a Week. 
L. C. B. And the other Two Witneſſes ſwear, 
he dy d the next Day, | . 


High Parrot call'd. 
He depos d, That the Gunner told Captain 
Kidd, he could have put him in a way to have 
taken the Ship, and been never the worſe for it; 
and the Captain was in a Paſſion at Moors 


- faying fo, and that was the Occaſion of his 


riking him; but the Deponent did not — 
| Blow given. n 9 
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Kidd. I had all the Provocation in the World, 
but I did not deſign to kill him: I had no Malice 
or Spleen-againſt him. ; 

My Lord Chief Baron, in his Directions to the he Chier 
Jury, tells them, © That if one Man kills ano- garon's Dire- 
4 ther, without Provocation, the Law implies ctions to the 
Malice, and then ſuch killing was Murder; Jury. 
© but where there was a ſudden falling out and Page 459. 
« fighting, and one was kill'd in Heat of Blood, Where one 
& then the Law call'd it but Manſlaughter : But Kills another, 
& ſuch flight Words as theſe, could never be rea- without ſuſh- 
* ſonable Cauſe to kill him; and if they believ'd COS 
them to be no reaſonable Provocation, and the Law im- 
that the Blow was given by the Priſoner, and plies Malice. 
„that the Blow was the Occaſion of Moors | 
© Death, he did not ſee any thing to extenuate 
© the Offence, ſo as to reduce it to Manſlaughter ; 
but that the Priſoner was guilty of Murder: 

„ Indeed had there been a Mutiny at that time, page , 
© the Prifoner might have urg'd it in his Defence 
© asa reaſonable Cauſe; but it appeared that 
the Matiny was at leaſt a Fortnight before. 
Then the Jury withdrew, and returning about i ;, con- 


an Hour afterwards, they brought the Priſoner „ided of the 


Murder, 


The Tryal of WILLIAM Kipp, Nicno. 


Las CHurCHilL, Jamts How, Ro- 


BERT LAMLEY, WILLIAM JENKINS, 
GaskiEL. Lorr, Hucy PARROT, 
RichAx Dp BARLIIcoxx, ABEL Ow- 
ENS, and DRY MuLLiNs, for Py- 
749 and Robbery; in taking a Ship cal- 
edt 


be Quedah Merchant, 
The Indif= « HE IndiQment fets forth, That the Pri- 
* age ers, the zoth of Jann in the gt 
and the © Tear of the King, upon the High Seas, 4 


ocker Prifo- « Ten Leagues from Curcheen in the Eaft- Indies, 
— => 4 and within the Juriſdiction of the Admiralty 
king the g- © Of England; did 2 and feloniouſly 
4 * {et upon, board, break, and enter a certain 

Ship called the Quedah Merchant; and pyratti- 

« cally and feloniouſly did aſſault the Mariners of 

the ſaid Ship, and put them in corporeal Fear 

« of their Lives, and did pyrattically and felo- 

© niouſty ſeal, take, and carry away the ſaid 
"On Ship, with the Apparrel and Tackle thereof, 

* of the Value of Four Hundred Pound, Seventy 

« Cheſts of Opium, of the Value of One Thou- 

« (and, Four Hundred Pound, Cc. being the 
* Goods and Chattels of certain Perſons to the 

* Jurors unknown: Againſt the King's Peace, his 

4 Crown and Dignity, &c. 

To this Inditment, the Priſoners having re- 
ſpectively r* Not Guilty, a Jury was ſworn, 
; and charg'd with them. 

Page cut. How, Churchill, and Mullins aid, they ſurren- 
Some of rhe ered themſelves upon the King's Proclamation, 
Pridoncrs lay and deſired they might have the Benefit of it. 
Proclawation Then the Court order'd the Proclamation to be 


affering Par- read. | 
don to fuch This Proclamation was dated the 8th Day of 
December, 10 W. III. 1698, and did impower 


dron 


Pyrarcs 
mould * Capt. Thomas Warren, Commander of. a Squa- 
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dron of Men of War ſent to the Eaſt-· Indies, to 
ſuppreſs the Pyrates there; Iſrael Hayes, Peter 
Delanoy, and Chriftopher Pollard, Eſquires, Com- 
miſſioners on board the Squadron, to offer Par- 

don to all ſuch Pyrates as ſhould ſurrender them- 
ſelves within the Times therein limitted; except- 
ing only, Henry Avery, alias Bridgman, and 

iliam Kidd. | 

Mr. Moxon. My Lord, Capt. Warren coming Page 462. 
to St. Mary's, and deliveringfout theſe Proclamati- 
ons, the Priſoners came and acknowledged them- 
ſelves Pyrates, and ſurrendered to the Governour. 

L. C. B. Ward. The Proclamation ſays, They 
muſt ſurrender to ſuch Perſons by Name, and if 
they would have the Benefit of the Proclamation, 
they muſt ſhew they have purſued the Directi- 
ons in it, - 

Then the following Affidavit was read, viz. 

Charles Hally, Gent. maketh Oath, That in the 
Tear g8, there being Notice of His Majeſties Gra- 
cious Pardon, to ſuch Pyrates as ſhould ſurrender 
themſelves: James Howe, Nicholas Churchill, 
and Darby Mullins, in may 1699, did ſurrender 
themſelves to Jeremiah Baſs, and he did admit 
them to Hail. 

L. C. B. If you would have the Benefit of The Court 
this Proclamation, you muſt bring your ſelves un- tel! chem 
der the Condition of it; now there are Four they muſt 
Commiſſioners mentioned that you ought to have he they 
ſurrendered to, but you have not ſurrendered to 22 * 
any of thoſe, but to Colonel Baſs ; and there is * 
no ſuch Man mentioned in this Proclamation. — 

Mr. Moon. But my Lord, conſider the Na- or it would 
ture of this Proclamation, and what was the De- not avail 
ſign of it; which was to invite Py rates to come in. them. 

Mr. Coniers. We mnſt keep you to the Pro- 
clamation, this is not ſufficient to put off the 
Tryal. | Dr. N-wton 

Then Mr. rap opened the Indictment, and Dr, mews the per- 
Newton, Advocate of the Admiralty, open'd the F pu . 
Evidence; and aggravated the Offence : He ſhew'd and che at. 
that Capt. Kidd went from England in 2 — na 
1696, with A Commiſſion, dated the 26th Ja- gravations ot 
f nuary, Kidd's Offence 

Page 463. 
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2 preceding, to take, and ſeize, Pyrates in 
the Iudian Seas, which were then very much in- 
feſted with them: But Capt. Kidd was fo far from 
being true to his Truſt, and making good the 
Ends of his Commiſſion, that he had acted with 
the greateſt Treachery and Falſeneſs that ever 
Man had done. — He ſhew'd, That Pyracy 
was the growing Trouble and Diſturbance of the 
trading World, and the peaceable Part of man- 
kind: The Scandal and Reproack of the European 
Nations, and of the Chriſtian Name, and the Kidd 
and the Avery, had made it more particularly ſo 
of the Exgliſb, amongſt Mabomet ans and Pagans, 
in the extremeſt Parts of the Earth. That Pyra- 
cy was not only to the Diſadvantage of the im- 
mediate Sufferers, but that all, who traffick'd in 
theſe Countries, ſuffer'd with them for the Villa- 
nies of thoſe whom they, and all mankind, equal- 
ly and juſtly deteſted and abhorr'd. That if the 
Facts prov'd true, he hop'd the Jury would do 
6-504 to the injured World, and to the Engliſh 
ation in particular; whoſe Intereſt and Welfare 
ſo much depended on the Encreaſe and Security of 
of Trade. | 


Page 464. Bradd in ham, the Surgeon of Capt. Kidd's 
He en Thin d debeo of 34 
— epoſed, t in the beginning of ay 
——— of 1696, he ſail'd from Plymouth, with Capt. Kidd, 
AN Voy- in the Adventure Galley, having about Seventy or 
age. Eighty. Men on board, and Thirty Guns; that 
they defign'd for New York, and in their Way 
met with a French Ship and took her; and when 
they came to New Tork, Capt. Kidd put up Arti- 
cles, that if any Men would enter themſelves on 
board his Ship, they ſhould have their Shares of 
| what was taken, and he himſelf would have For- 
Shares : That there came in ſo many Men upon 
is, that they fait'd from New-York with One 
Hundred and Fifty Five Men, and came. to the 
Aladera's, from thence they went to St. Jago, 
then to Aadagaſcar, from thence to Nuhala, and 
from thence to the Red Sea; where they * 
| or 
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for the Moca Fleet, about a Fortnight or Three 
Weeks. That Capt. Kidd ſent his Boat 


Three times to Moca, to fee if they could make 


any Diſcovery, and the Two firſt Times they 
cout make none; but at the third time, Word 
was brought, that the Ships were ready to fail, 
and accordingly they came, and Xidd ſail'd after 
them, and fell in with, and fir'd at them; bat 
finding they were under Convoy, he left them, 
and ſteer'd for the Coaſt of Malabar, ind by the 
Way met with Capt. Parker, Commander of a 
Mooriſh Ship that came from Bombay; and that 
Capt. Kidd took Parker for a Pilot, and a Portu- 
gueze for an Interpreter: And he took out of the 
Ship a Bale of Coffee, a Bale of Pepper, and about 
Twenty Pieces of Arabian Gold; and ordered 
ſome of the Men to be hoiſted up by the Arms, 
and drubb'd with a naked Cutlace, to make them 
conf.ſs what Money they had. | 

Mr. Coniers, Were thoſe Men French Men that 
were ſo us'd ? 85 

Braddinham. No, they were Moors. (Indian 
Mahomet ans.] 


Mr. Coniers. Was there not a Demand made 


of Capt. Parker and the Portugueſe ? 
Braddinham. Les, the Engliſh Factory ſent to 

demand Parker and the Portugueſe, and Kidd de- 

nied he had any ſuch Perſons on board, for he 


kept them in the Hold. Then he went to 


Sea, and that Night made a Portuguefe Man of 
War, and the next Morning he came up with 


her, and the Portugueſe firſt fir'd at Capt. Kidd, 


and they fought Four or Five Hours, and Captain 
Kidd had Ten Men wounded, and fo they parted 
and Capt. Kidd went to one of the Malabar Iſlands 


for Wood and Water, and his Men plunder'd ſe- 


veral Boats, and burnt the Houſes, and Xidd or- 


de red one of the Natives to be tied to a Tree, and 


one of his Men to ſhoot him; becauſe ſome of 
the Natives had cut his Cooper's Throat. 
| Mr. Coniers, What happened afterwards ? 


Brad- 


- 
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Fraddia ham. Then we cruiſed on the Malabay 
Coaſt, and in October, 1697, Kidd kill'd his Gun- 
ner, William Moor, and in November following 
he took a Mooriſh Ship, off Surat, and there 
were two Durch Men belong'd to ;her, the reft 


were Moors; and when the Durch Men percei- 


ved Capt. Kidd chaſed them under French Colours, 
they put np French Colours too: And Capt. Xi 
came up with them, and commanded them on 
board, and he order'd a French Man to come upon 
Deck and pretend himſelf Captain: Then the 
Durch Men produc'd a French Paſs ſays, C. Kidd, 
By God, have I catch'd you ! Ton are free Prize to 
England: That he took Two Horſes, and ſome 
Quilts, Cc. and carried the Ship to Madagaſcar ; 


and in December, 1697, they took a Mooriſh 


Ketch, and they took out of her Thirty Tubs of 
Sagar, a Bale of Coffee, &c. and then turn'd her 
Sz: -- 

In January, Capt. Kidd took a Portugueſe, and 
took cut of her ſome Cheſts of Opium and Eaft- 
India Goods, Oc. and kept the Ship about Seven 
Days; but being chaſed by Eight Sail of Durch, 
he left her. | 
Mx. Coniers. Now give a particular Account of 
the taking the Ship on which the Indictment is 
founded. | | 

Braddinhem. Some time in January, Capt. 


the raking the Nida put up French Colours, and gave Chaſe to the 


One ab More 
chan. 


Onedab Merchant, and when he came up with her 
he commanded the Maſter on board, and there 
came firſt an old French Man, who was the Gun- 
ner: Then Kidd ſent for the Captain, who was 
one Wright, an Engliſh Man, and when he was 
brought on board, Kidd told him he was his Pri- 
ſoner, and ordered his Men to go aboard and take 
Poſſe ſſion of the Ship; and he diſpos'd of the 
Goods on that Coaſt, to the Value of Seven or 

Eight Thouſand Pounds 
Mr. Coniers, What Perſons were aboard her? 
Rraddinbam, There were Capt. Wright and 
Two Dutch Men, and a French Man, and ſome 
Armenians, and the reſt Moors; and they offer'd 
| Twenty 
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Twenty Thouſand Rupees for the Ranſom of the 
Ship and Cargo; but Capt. Kidd told them the 
Cargo was worth a great deal more. 


Mr. Conters, What did Kidd do with the Pro- 


ceed of the Goods he fold? ; 
Braddinham. He ſhar'd the Money: All the 
| Men had Shares. | | 
Mr. Coniers, How did X:dd behave himſelf to 
the other Ships and Boats upon the Coaſt? 
Braddinham. He boarded ſeveral, and took 
out what was for his Turn. 
| i r Coniers, How did he uſe thoſe he traded 
with? ; 
Braddinham. Some of them, as he was coming 
away, he plundered, and ſent them aſhoar with- 
out any Goods: They were Mahoffetans, and he 


took from them about Five Hundred Pieces of 


Eight. | 


- Juſt. Powe!, They are indicted for the One- 


dah Merchant, Were all the Priſoners at the ta- 
king of her, and had a Share in the Booty? 
Braddinham. They were all at the taking that 
Ship; and when we came to Madagaſcar, Capt. 
Kidd ordered the Goods to be carried aſhoar and 
- ſhar'd, and he had Forty Shares himſelf; and eve- 
ry one of the other Priſoners had a Share. 
And when we came to Madagaſcar there came of 
a Canoe to us, with ſome Enxgliſh Men, who were 
formerly acquainted with Capt. Kidd ; and they 
told him, they heard he was come to take them 
and hang them. | 

Mr. Coniers, Who did they come from? 

Braddinham. From the Moco Frigate, 
Culliford Commander, and Capt. Kidd told them 
he was as bad as they; and afterwards Captain 
Kidd went on board them, and ſwore to be true 
to them and afliſt them, and he actually a ſſiſted 
Capt. Culliford with Guns and an Anchor, to fit 
him out to Sea. 

Mr. Coniers, What became of the Advent 
Galley afterwards? 

Braddin bam. She was leaky, and Capt. Kidd 


left her and went on board the Quedah Merchant. 
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Kidd. Did you ſee any Paſſes on board the 
Quedah Merchant? 
Braddinham. You told me you had French 


Paſſes, but I never ſaw them. 


Fenkins, Was not I a Servant? 

Br aaa: He was Servant to George Bullen. 
Barlicorn. Was not I the Captain's Servant? 
Braddinham. Yes, he was. | 

Juſt. Powe/. What was the Reaſon ſome had 


whole Shares, and ſome half Shares? 


Braddinham. Some were able Seamen, and 
ſome were Landmen or Servants; the Landmen 
and Servants had but half Shares. 


goingto Nem Jord, and he condemn'd her there as 


Prize; Did he offer to carry any other Ships to be 


| Feſep Palmer Sworn. | 
He depoſed, t he was on board the Adven- 


ture Galley, ge. Kidd Commander, and that 
either the laſt of April, or the beginning of May, 
1696, they fail'd from Plymouth, to New-Tork, 
and they took a French Banker by the way ; that if 
was in July when they came to New-Tork, and 
Capt. Kidd offered any Man that would come 
aboard, a Share of what he took, and he was 
himſelf to have Forty Shares; and they were to 
ive him Six Pound a Man for their Arms: That 
about the 6th of February, they ſet Sail from New- 
Tork, with about One Hundred and Sixty Men on 
board, for the Madera, and fo purſaed their 
Voyage, as the laſt Witneſs depos'd, till they 
—_ at Babsk — — —. of 1 os 

July, 1697. at there they waited for the 
AM, — Three Weeks; and Capt. Kidd 
aid, Come Boys, I will make Money enough out of 
that Fleet, That he ſent his Boat in Three times, 
for Intelligence, and the third time they brought 
him Word, there were Fourteen or Fifteen Ships 
ready to ail, with Engliſh Dutch, and Moor :/þ 
Colours, and that there was a great Ship with Red 
p Colours, 
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Colours, with her Fore- topſail looſe, ready to 
fil; and Capt. Kidd ordered his Men to look out 
for the coming down of this Fleet, and one Even- 

ing, ahout the 14th or 15th of Azguft, they came 

by, and the next Morning Capt. Kidd went after 

them, and fell into the middle of the Fleet, and 

fir da Gun after a Mooriſh Ship, and there being a 

Dutch and Engliſh Convoy they fired at him a- 

gain; ſo he left the Fleet and went to Carawar. 

Land having given the ſame Account of the other 

Ships they met with, as the other Wuneſs did, he 
proceeded togive an Account of taking the Ship men- 

tioned in the Indictment] He depoſed, That about page 465. 
the laſt of January, they took the Quedah Mer- * 
chant, and that they ſold Goods out of her, to the 

Banians, upon the Coaſt, to the Value of Ten or 

Twelve Thouſand Pounds. That the reſt of the 

Goods were carried to Madagaſcar and ſhar'd with 

the Money, as the other Witneſs had depoſed : _ 

And he alſo gave the fame Account of meeti 
Captain Culliford, the Pyrate, at Madagaſcar, 
aſſiſting him, as Braddinham had done. 
2E. E B. Ward.  Whofe Goods where they 
ſuppoſed to be, which were taken out of the Que- 
dah Merchant; 1 

Palmer. The Armenian Merchants. 

Clerk of Arraignment. Will the Priſoners ask 
this Witneſs any Queſtions? | 
Kidd. *Tis in vain to ask any Queſtions. 

L. C. B. Ward. Then what have you to fay 
in your Deſenſe? 

* Kidd. I had a Commiſſion to take the Fremch _. . 
and Pyrates, and in order to that I came up with © —— 
Two Ships, who had French Paſſes, and I call'd — e 
you all upon Deck to conſult; aad you know Mr. 3 
Palmer, I would have given them theſe Ships 
again but you would not, you all voted againſt it. 

Palmer. This Man [pointing to the Armenian 
in Court] 'offer't you 20000 Rupees for the Ship, 
and you refus'd it. Says Captain Nad to 
his Men, Theſe Armenians make ſuch a Noiſe for 
the Ship, that I muſt ay my Men Will not part 
with her; but there were not a Quarter of a 
| en 
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Palmer. I have heard of a French Paſs, but! 


never aw any. 


tes, 
26th of January, 7 W. III. 1695. 
L. Cs Well, What ves 


Kidd. The Quedah Merchant was under a 
_ Commiſhon, the Maſter kept a Tavern at 


ilk | 
the Witneſſes ſwear you ſold 


=_ © - 
part of the Goods upon the Coaſt, and receiv'd 


the Money; and that Money, and the reſt of the 
Goods yon har d at Madagaſcar, purſuant to the 


| Articles you ſet up. 


a French Paſs. 


Jaſt. Powel. You have produc'd Letters Pa- 
tents, which impowered yon to take Pyrates; 
Why did you not take Culliford? When the Que- 
8 Are you come to take us and han 
us? Tou anſwered, I will fry in Hell before 

Kidd. That is only what theſe Witneſſes ſay, 
I was not on board Culliford; I deſire Mr, Davis 
may be call'd. + ; 


Davis appear'd. | 
Kidd. Pray give an Account, If you did not ſee 


do you make of 


Davis. 


AMA 


rr 


- gate, and Capt. Kidd. 
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| Davis. I ſaw the Captain give ſome Paſſes to 
Captain Elms, to read at Amboyna; which the 
Captain ſaid, were French Paſſes. 
C. B. Lou can't ſay they had any relation to 
the Quedah Merchant? | : 
Davis. No not 1. 
Bar. Harſel. Have you any more to ſay, Cap: 
tain Kidd? 
Kidd. I have ſome Papers, but my Lord Bella- 
mont keeps them from me; that I cannot bring 


them into Court. 


IL. C. B. What have you to ſay, Churchill ? 


Churchill. I deſire Col. Baſs may be call'd. The Defence 
| made by the 
Col. Baſs appear'd. other Priſo- - 
Churchill. ] deſire the Colonel would give an Ac- ners, as to the 
count of my ſurrendering to him? * _=_ . 


Col. Baſs. About the 29th of May, 1699, I had 
an Account of ſome Perſons, who were ſuppos'd 
Pyrates; and on my Landing in et , the 
4: of Fune, Churchill and How came urren- 
ered to me. 

Dr. Oxenden. How came they here? 

Col. Baſs. I left them under Bail; they were 
ſent over Priſoners, by my Succeſſor ; 

L. C. B. What did they ſay to you, when they 
ſurrendered? | | 

Col. Baſs. They ſaid, they had been in the I- 
dies, and committed ſeveral Pyracies; and defi- 
red they might have the Benefit of the King's Pro- 
clamation. And they mentioned the Moco Fri- 


TL. C. B. Did you take your ſelf impowered to 


receive their Surrender ? 


Col. Baſs. No, my Lord, I did not. by 
\ Clerkof the Arraignments. Robert Lamley, What 


have you to ſay ? : 
Lamley. I was Servant to Mr. Owens, here is 


my Indenture; (which was read.) 


4 Jerk of the Arraignments, What have you to 
Y : x 
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Commiſſion, in his 
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Fenkins. I was a Servant to Mr. Buller, as the 
King's Witneſſes can prove. | 

Clerk of the Arraignments. Gabriel Lof, What 
have you to ſay ? | 


LoF. 1 went to ſerve His Majeſty, under Cap- 


tain dds Commiſſion. *' 2 
1 c. Did Captain Kidd take Notice of his 
rticles ? 
Palmer. Yes, my Lord, I have a Copy of the 
Articles, 1 
L. C. B. But how came you to take part of 
the 2 ? You muſt needs imagine, when Cap- 
tain Kidd did theſe extravagant Things, 'and di- 
vided the Money and Goods; he did not act ac- 
cording to his Commiſſion. -. x 
| I had but what they pleaſed to give me. 


Clerk of the Arraignments.. Hugh Parrot, What 
have you to ſay for your ſelf? | 


Parrer. I came on board Captain Kidd, at Ma- 
Ae underſtanding he had the King's Com- 
miſhon; and have been with him ever ſince. 

L CB. You have ated with him, and fha- 
red with him. Could you imagine he was acting 
—— to his Commiſſion, when he did theſe 

ngs. | 
| Parret. | thought I was fafe; where the King's 
Commiſſion hong | n OO 


L. C. B. Richard Barlicorn, What have you | 


to ay? | 
Barlicorn, 1 beg leaye to produce ſome Evi- 
dence for my Reputation: Here is a Certificate 
from the Pariſh where I was born. 
LC. B. We cannot read Certificates. 
Barlicorn. Then I deſire Benjamin Bond may 


k to my Reputation ? 
/ipea | 


My Lord, I liv'd near him, till he was 
Thirteen or Fourteen Years old; and he behav'd 
himſelf very civily, and came of very honeſt Pa- 
rents. | 
L. C. 3. What have you to fay further? 
Barlicorn. My Lord, I was Servant to Captain 
Laa, and have been fo fix Years, 


Clerk 


r * 
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Clerk of the Arraignments, Abel Owens, What 
ſay you for your ſelf? 
Abel "Owens. I ſurrendered my ſelf to Mr. Ri- 
cles, a Juſtice of Peace in Southwark, within the 
Time mentioned in the Proclamation : And then 
enter'd my ſelf on Board, in His Majeſty's Ser- 
vice, where | was ſeiz d. 
L. C. B. A Juſtice of Peace is not within the 
Proclamation ; but this may commend him to the 
King's Mercy. | 
. Clerk of the Arraignments. Darby Mullins, What 
do yon fay for your ſelf? 5 | 
Mullins. I came in upon the King's Proclama- 
tion : Indeed, I was ready to die of the Bloody 
Flux, and could not go my ſelf; but I ſent my 
Name in, to the Governour. 5 
22 Oxenden. How came you to leave Captain 
dd? | Re 
- Mullins, He us'd me very hardly, and therefore © | 
I left him. 7 . 
od 4 C. B. You had a Dividend of the Money and * 
Mullins. He gave it me, and aſterwards took it 
ern Captain Kd 
6. ugh you qui i & 25 
Ship, you went into Cullifords. | } 


Then Captain dd call'd Mr. Say, as a Wit- * 

| neſs for him. | * 
He depos d, That he heard Captain ads Sur - Kidd calls * 
geon ſay, That Capt. Kidd had done nothing but Witneſs d 


— 


| | ſhew he had. 
what he could anſwer. n | — the 85. 
1 Captain Humpbreys call d. r. 
He depos d, That ray <a; tain Kidd in the Ea. 
Weſt Indies, in the beginning of the late War; and nden. 


'L 
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Services: 
G3. That was before he turn'd Pyrate, 
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D -w 0.6 - 


334 The TRT A Le 
| Captain Bond call d. > 
He 'd. That Kidd was very uſeful in the < 
Net Indies, in the beginning of the late War. ' 6 
Bar. Hatſcl. To be ſure they had a good Opi- © 
nion of him in 1695, when they granted him kis < 
Commiſſion. < 
Kidd. It can't be made — rnd have been Guilty 6 
of Pyracy, I never deſigned any fach Thing; and 6 
had French Paſſes to have jaſtifted what I did, if < 
my Lord Bellamont had not taken them from me. 40 
L. C B. But you ſhould have Condemn'd the 0 
* The Chief _ if they had been Prize. | 
—— — 34d. I could not, becauſe of the Mutiny in my 
4 1 | 
* — * Then the Lord Chief Baron directed the Jury, p> 
and told them, That to make the Fact Piracy, * 
6s. © there muſt be a practical and felonious taking 4 
the High Sea, within the Juriſdiction of as 
" Admiralty of England, the Goods: of a Us 
and Goods be- © Friend; viz. Such as are in Amity with the as 
long d ro Per- ©© King, That if this Quedab Merchant had be- 4 
fons in Amity 4c long'd to the French,” or the Ship had been as 
failed under French Paſſes; then it was lawful FA 
Crown, the 4 Prize, and liable to Confiſcation. But if they 4 
taking w3* were the Goods of Perſons in Amity with the 7 


12 — — King, and the Ship was not Navigated under 
did under © French Paſſes; then it was very plain, it was a 
French Paſſes. © Piratical Taking. And he did not obſerve, there 8 
Page 477. „Was any manner of Proof of a French Paſs : 4 
He thews, And if there had, he ought to have condem- *. 
Thar free- © ned the Ship, before he divided the Goods, as 2 
4 
cc 
«c 


dom ofChoice cc his Commithon required him. But inftead of 
was neceſſary 4 that, he had taken upon him to ſhare the Ef- 
— ber © ſects; and continued in the Ship, Till he was 
Treaſon oc taken in it, by my Lord Bellamont, in the Weſt- 


Felony ; and © 


timares, that As to thoſe who were Servants on board Ca 
the Caſe of tain Niad's Ship, the Lord Chief Baron told the 
the Servants Jury, « There muſt be Freedom of Will to de- 
Would be di- & nominate a _ either Felony or Piracy ; and 


Kinguiſh'd & if theſe Men o under the Compulſion of 
Tom the reſt, © - -- 8 Pa their 


6 
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< their Maſters, and not voluntarily, it might 
< diſtinguiſh their Caſe from the reſt. That it 
te appeared, indeed, by the Evidence, that thoſe 
© Perſons received their Shares; but then, they : 


aid, they accounted for them io their reſpec- 


tive Maſters. It was true, a Servant was not 
t bound to obey his Maſter, but in lawful Things 
© but theſe Servants urged, they thought this 
« was ſo; they knew nothing to the contrary, 
4 but that their Maſters acted according to the 
King's Commiſſion ; and therefore, he recom- 


< mended their Caſe to the Conſideration of the 
cc Jury. | 


© As to thoſe who would excuſe themſelves, as That as to 

© being under Captain Kidd's Command; that thoſe, who 

«© would juſtify them in nothing, but the obey- would ſcreen 
* ing his lawful Commands. And it was not con- themſelves, as 
4 teſted, but that theſe Men knew, and were ſen- being under 
c ſihle of what was done; and did take part in it, K Com- 
< and ſhar'd what was taken. And if the taking 52%" they 
& of this Ship, and Goods, was unlawful, then e — | 
*< theſe Men could claim no Advantage from act- P1009 
« ing under Kidd's Commiſſions: Becauſe thoſe qa the 
„ Commiſſions gave them no Authority to act Booty with 
1 _ they dick They acted quĩte contrary to him. 
mem. 


« As to thoſe, who ſaid they ſurrendered on That as to 
cc the King's Proclamation; they had not brought thoſe who 
tc themſelves within the Benefit of it: And there- ſurrendered, 


& fore, that Matter could not be conſidered in a they had not 


“ Courſe of Law; but they muſt apply another done it pur- 


Way for the King's Mercy. This Court muſt — 


v 1 according to the Rules of Law and Ju- — | 
< tice. 41th Be | claim no Be- 
| nefit by it 
Then the Jury withdrew, and after half an — hs ok 
Hours Receſs, brought in their Verdict: Fiz. Page 478. 
That Lamley, Jenkins, and Barlicorn, the Three The Priſoners 
Servants, were Not Guilty. And that Capt. Kidd, are all Con- 


and the other Six, were Guilty. | . 2 
Na 3 Aſter 
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After which, they were all Ten Arraign'd upon 


Four other Indictments, for Piracy. 


2d Indi- The firſt of which Indĩctments ſets forth, “ That 
ments for Pr. © the Priſoners, the zoth Day of September, in 
ratically rak- c the gth Year of the King, by Force and Arms, 
ing a Aeoryh «cy the High Sea; in a certain Place, about 
Skip. « Fifty Leagues diſtant from the Port of Cara- 
& war, in the Eaft-Indies, and within the Juriſ- 
<« dition of the Admiralty of England; Did, Pi- 
© ratically and Felonioaſly, ſet upon, board, break, 
and enter, a Mooriſh Ship, belonging to cer- 
© tain Perſons, to the Jurors unknown: And Pi- 
* 11 and Feloniouſly, did make an Aſſault 
< upon the Marriners in the ſaid Ship z then in 
the Peace of God, and of our Sovereign Lord 
* the King being; and did pat them in Corporal 
Feat of their Lives. And did Piratically and 


© Feloniouſly take, ſteal, and carry away, out of 


* the faid Ship, One Hundred Pound Weight of 


Coffee, of the Value of Five Pound; Sixty 


Pound Weight of Pepper, of the Value of Three 
Pound, &c. Being the Goods, Chattels, and 
* Monies, of certain Perſons, to the Jurors un- 
© known: And took them out of the Cuſtody of 
the Mariners of the ſaid Ship, at the Time and 

Place aforeſaid. Againſt the King's Peace, his 
* Crown and Dignity, &c. £ 


To which Indictment, the Priſoners 1 Fr ive- 
ly pleaded Not Guiky.. W . 


lodict- The Priſoners were likewiſe Arraign'd dpon 


ther ue the Eaſt-Indies;, on the 27th of November, in the 
4 6 gth Lear of the King. 1 ; 

* + - * To which they reſpeRively pleaded Nor Guilty. 
«th Indici- They were alſo Arraign'd upon another Indict- 
ment for Py- ment, for Piratically and Feloniouſly taking a 
Dre Ai Ketch, near Calicut, in the Eaf. Indies; 


* 


t, For py- another Inditment; for Piratically and Feloni- 
racy on ano- ouſly taking another Aſooriſp Ship near Calicut, in 
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on the 28th of December, in the gth Year of the 


King. 


To which they ſeverally pleaded Not Guilty. 


They were again Arraign'd upon an Indict- th Indi- 
ment, For Piratically and Feloniouſly taking a ment, For py- 
Portugueſe Ship near Callicut, in the Eaft Indies; racy on a Fer- 
2 the 20th of January, in the gth Year of the ,, Ship, 
Ing. | | | | 
+ To which Indictment, they alſo, ſeverally | 
PR Not Guilty ;, had then the Court ad- 8 430. 
journ'd. WI 


The gth of May, 1701, the Court being ſet, a 
Jury was Sworn, and charg'd with the Priſoners, = — 
on the two firſt of theſe Inditments; which were 1ndiaments 
open'd by Mr. Knapp. And then, for Piracy, 
8 comes on. 
Kobert Braddinham was Sworn. © © Page 481. 
Mr. Braddinham depos'd, (as he had done be- 
fore) that they failed from Plymouth, in the Ad- 
venture-Galley, under the Command of Captain 
Kidd; in the beginning of May, 1696 That 
they continued ſome time at New-York, and from 
thence they failed to the Maderas, to Madagaſ- 
car, and from thence, to an Iſland call'd Babskey, 
in the Mouth of the Red Sea; where they fell in 
with the Fleet from Afoco, and were repuls'd.—. | 
That from Babskey, they Aird for Curamar; and Evidence of 
in their Way, in September, 1697, they met with taking the 


2 Mooriſh Ship, commanded by Captain Parker; firſt Mooriſh 


(which is the Ship mentjoned in the firſt of theſe Ship. 

two Indictments) That they took Captain Parker 

out of this Ship, for a Pilot; and a Portugueſe for 

an Interpreter. And Captain Kidd order'd ſome 

of the Moors to have their Hands bound behind 

them; and to be drubb'd with a naked Cutlace. 12 
And he took out of the Ship, ſome Pepper, Cof- | 
fee, Arabian Gold, and other Things: And let Page 432; 
the Ship, and the reſt of the Men go; who were 5 
about Thirty in Number. | 


Nao 4 | Dr. 
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Braddin ham. He told me, he was an Engliſhb Man. 
Mr. Knapp. — the reſt of the Priſoners, at 
the taking of this Shi ip? 


Braddinbam, 4 very one of them. - 
Juſt. Turton. t Goods did they take out of 
this Ship? 


Braddinham. Several Bales of Pepper and Cof- 

* ſome — which is a Gum. 
Gen. What did they do with it ? 

— 2 Captain Kidd made Pitch of the 

yrr 

Sol. Gen. Where did after taking of 
this Ship? * $0, 4 

— To Carawar, which is an Engl:/h 
Factory: And the Factory ſent ſome Men on board, 


and demanded Captain Parker, and the Portu- 


greſe. And Kidd kept them in the Hold, and de- 
nied they were a-board. I ſuppoſe, the Factory 
had Notice ſrom the Mariners we let go, of their 
being aboard; — — went to Bombay, which is 
about Forty om Carawar. 
Evidence of Afterwards, Gay — Kidd cruiſed on the Coaſt 
taking the 2d of Malabar; and 4 the 17th of November, took 
eri Ship. another Mooriſh Ship, commanded by Skipper 
Mircbel, a Dutchman ;, (which is the Ship men- 
tioned in the ſecond of theſe two lndictments) be- 
ingabout One Hundred and Fifty Tun. In this Ship, 
there were two Horſes, and eleven or twelve Bails 
of Cotton. And Captain Kidd having ſet the Men 
—— kept the Skip, and carried her to Mada- 
8 
Bier. Hatſel. How do you know this Skipper 
Mitchel was a Dutchman? 
Braddinbam. He told me ſo: He came board 
us, and took Arms under Captain ad. 
Page 483. Sal. Gen. Were all theſe Prifoners on dad, 
when this Ship was taken ? 
[ Rraddinbam. Yes. 
Sol. Gen, Whar dia they do with tat Ships af- 


ter they came to Madageſcar ? 


F Praddinham. 


P To one es Ae todo aro. 


came off a Canoe from the Aſoco Frigate, 


Capt. WitLiam Kipp, Cc, Az. 170. 
Braddinham. They ſunk her in the Harbour, 


that ſhe might be convenient for Veſſels to careen 
by. And when we came to ACT, 

tain 
Culliford Commander; (who was a Pirate) and 
they ſaid, they heard Captain Kidd was come to 
take and hang them. And Kidd faid, It was no 
ſuch Thing; and ſwore he would be true to them, 
and do them no Harm. And Captain Md, and 
Culliford, became very friendly, and made Pre- 
ſents to one another: And Xidd ſupply d Cullifor4 


with two Guns. 


Dr. Newton. Was there any Diviſion of the 
Goods, or Money taken? 


Braddinham. After we came to Madageſcer, 


Captain Kidd ordered the Goods to be hoiſt 
out, and ſhar'd; and Captain X:4d4 had Forty 
Shares himſelf, and the reſt of the Crew, had ſome 
a whole Share, and others half Shares, according 
to the Articles ? F 
Kidd. Had you any Share? : 
Br addinham. Yes. | 
Kidd. Did not you come a-board, and rob the 


Surgeon's Cheſt ? 


Braddinham. No, I did not. | 
Kidd. You are a Rogue: I did not divide the 


Goods, bat the Men did what they 2 and 


you took your Share, and ſaw the French Paſſes. 
This Fellow us'd to ſleep five or fix Months toge- 
ther, in the Hold. 

Juſt. Turton. I aſſure you, he gives a very good 
Account of the Matter. 

Bar. Hatſel. Why did you give him a Share 


N! 
Kidd. Becauſe he was Surgeon. As for the Goods, 


they did what they pleas'd, and took them a- 
mongſt them. They — the Iſland, and left 


me with about Forty Men in the Ship; and they 
laid wait for me, to kill me. 
Mullins. My Lord, I was a Paſſenger a- board 


Capt. Shelh's Ship. 
1 Sol. Gen. 
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Sol. Gen. | How came he to leave Captain id! 


— car ? 
Brad din He went a-board Captain Culli- 


| ford's Ship: There were Sixty or Seventy Men, 


Page 483. 


rege 485. 


Page 488. 


went a board Culli ford. 


Palmer was Sworn. | 
He 3-H the Evidence he had given at the 
former Tryal, which was agreeable to what Brad- 
dinbam had ſworn in both. And, | 
Palmer added, That at the Exgliſh Factory at 
Carawar, ſome of Kidd's Men left him; and others 
being about to get away with the Boat, he pre- 
vented them, and had them whipp'd at the Gun. 
And that when they came to the Malabar Iſland, 
— his Cooper had his Throat cut) Kidd ſent 
is Men aſhoar, and order'd them to divide them- 
ſelves into Parties, and burn all the Houſes they 
came near, exce”t thoſe that had white Flags up- 
on them. And he ſaved thoſe Houſes, becaule the 
People helped him to Water the Ship. 
luaſt. Turton. You may make your Bades, Cap- 
tain Xidd, Firſt, as to the Ship taken in Septem- 


Jer: Then, for that in November. 


Kidd. What is it the nearer for me to ſpeak, I 
have no 1 for theſe Things. Here are all 
theſe Men ſaw the French Paſs. 

Palmer. Indeed Captain, I never ſaw it. 

Kidd. You left my Ship, with Ninety Five Men 
more, and went a Rogueing afterwards, 

Sol. Gen. Why did you go on board Culliford, 


Kidd. | had a Defign to take that Frigate; but 
was threatned to be ſhot in the Cabbin, by ſach 
Villains as theſe. | 

Palmar, | know nothing of that; but I'm ſure 
I fav'd your Life on the Malabar Iſland, when you 
burnt the Boat. 


Then Kidd called Colonel Henſon to his Re- 
putation. 3 
He depos'd, That Xidd was with him in two In- 
gagements againſt the French, about Nine Years 
ago; 


Capt. WII LIAM Kipp, He. An. 1701. 
ago; and fought as well as any Man. That the 
French were ſix Ships, and they were but two. 
That Captain Kidd's Men would have gone a Pi- 
rateering once, and he refuſed it; and they ſeiz d 
upon the Ship. And when Kidd went this Voyage, 


he conſulted the Deponent; who told him, he 


thought he had enough already. But my Lord 
Bellamont told Kidd, there were Great Men con- 


cern'd, and they would ſtop his Brigantine in the 


River, if he did not go. That he had heard Xidd 
ſay, he would be ſhot to Death before he wonld 
turn Pirate: And that he was very ſerviceable in 
the Weft- Indies. - ARE REO 


Thomas Cooper, was alſo call'd to Kidd's Re- 
patation. 

He depos'd, That Kidd brought his Ship into 
the King's Service, in the beginning of the late 
War; and that he, and the laſt Witneſs, fought 
Mr. Du Caſe a whole Day, and got the better of 
him: And that Kidd behav'd himſelf very well, in 
the Face of the Enemy, ä | 


3 Davis appeard. 
Mad. Did not you ſee the French Paſſes? 
Davis. Yes, I ſaw them. 
Sol. Gen. How do you know they were French 

Paſſes. 0 i 

Davis. Je told me they were French Paſſes, I 

did not know, I could not read them. 

Kidd. My Lord, in purſuance of my Com- 


miſſion I took thoſe Ships which had French Paſſes 


on board, and my Lord Bellamont took them by 

Force from me. Front | | 
Juſt, Turton. But, Why did you not condemn 

the other Ships as well as the French Banker ? 

_ Kidd. I could not carry theſe Ships home, by 

reaſon my Men left me: Mr. Braddinbam, Are 

not you promiſed your Life to take away mine? 
Juſt. Turton. He js not bound to anſwer that 


| Queſtion : Perhaps there can be no other Witneſſes 
| be had, than Perſons in his Circumflances. 


Then 


34r 


| Page 489. 
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ge 4922 Then Mr. Juſtice Turren directed the Jury in 


All the brifo- every Point, as the Lord Chief Baron Ward had 
mers convicted done in the former Tryal for Pyracy ; after which 
en the Two the Jury withdrew, and within half an Hour 
ua 2 brought in their Verdict: That Lamley, Jenkins, 
— ' and Barlicorz were Not Guilty, and that Captain 
—— Kidd and the other Six were Guilty. 5 


Page 493- Then they were all Ten arraign'd ypon Two 
Tue Tryal on gther ladictments, for Piracy ; the one for takin 
—— * — Ship, Four Leagues, my an 

_ other for taking a Port e Shi welve 
mens for Ph 7 a gues from Calicar. ORAL 


racy, Comes | 
nt To which Indictments, they ſeverally pleaded 
Not Guilty, and a Jury was charg'd with them. 


Wc Afterwards, Churchill, How, and Owens re- 
them rerra& tracted their Plea, and pleaded Guilty. 


and plead Then Mr. Xnapp, and Mr. Solliciter opened both 
Gait, theſe Inditments, and the Evidence againſt the 
. reſt of the Priſoners. And, 


Page 493. Mr. Braddinbam, the Surgeon, was Sworn 
again. | 
Evidence of le gave the fame Evidence, as to their failing 
taking the from OT and New-Tork, &c. till they came 
. to the Coaſt of Malabar, as he had done in the 
«th Indit- former Tryals; and as to the Ketch mentioned 
8 885 in the Indictment, he depoſed, That it was taken 
on the Malabar Coaſt, about December, 1697, 
and that one of the Boat's Crew was wounded at 
the taking it. 2 
Sl. Gen. What was there in the Veſſel? 


Braddinham. Some Tubs of Sugar Candy, To- 


bacco, &c. and they were carried aboard and 


ſhar'd, Two Tabs and a half of Sugar Candy to 


a Meſs. Ch 
Clerk of Arra gnment, Had the Priſoners at the 
Bar any hare on Fe TOs 


Brad- 


G «a wail A. + ab 


Caft. WII IIA Kipp, Cc. 2. 17011 343 
©” Braddinham. Yes, It was divided into Shares 
| and half Shares, according to the Articles; and 
after they had divided the Goods they burnt the 
Ship, and the Mariners, who were Moors, were 
driven aſhoar. - | 


xi Knapp. What did you meet with afterwards? Page 495- 


Braddinham. In January, 1697, We met with g. | 
the Portugueſe Ship on the Coaſt of Malabar, and — 
took out of her ſome Opium Powder, Eaſt-· India portugueſe 
Goods, Cc. about the Value of Five Hundred Ship menti- 
Pound; and after Captain Xidd had plundered oned in the 
this Ship, ſeveral Dutch Ships gave him Chaſe, 5th Indict- 
and he was forc'd to leave her. ment. 


Sel. Gen, What did he do with the Goods? 


Braddinham. He ſold the Opium on the Coaſt, 
and the reſt he kept for Proviſion ; and all the 
Priſoners had their Share of the Money. After 
this Capt. Kidd ook edah Merchant, and 
another Maori chip ʒ and he plander'd about a 
Dozen Malabar Boats, and then let them go. 

* 2 13 


a n 
wh Joſeph e , 1 Page 456; 
He gave the ſame Account of the Vora be had 
done in the former Tryals, and agree&wſth Brad- 


dinham in the Evidence he gave of the taking the 
Mooriſh Ketch, and the Poreug Si. ip menti- 
oned in theſe Two Indictments. 


* 


* 2 * 
Then Mr. Iuſtice Arected the Jury, and Page 457. 
intimated to them, the Caſe of the Three 
Servants ought to be diſtinguiſhed from the reſt ; 
and the Jury being withdrawn, in 3 little time re- 


turned with their Verdict, vi 


That Kidd, Loffe, Parrot, and Mullins were Page 4598. 
Guilty; and that Lamley, Jenkins, and Barlicorn, Kidd, Late, 
(the are Servants) were Nor Guilty. Farrot, and 


Mull in: com- 


Robert Vicled. 
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Page 
The Priſo- 
ners who : 


were con 
ed, are con- 
demned with 
Hirbman 

» Etdridge, Two 


Q 


Churchill, 


Robert Hickman, and John | Eldridge, having 
alſo been convicted of Piracy, wete call'd to their 
Sentence, together with William Kidd, Nicholas 

James Home, Gabriel Loffe, Hugh Par- 
rot, Abel Owens, and Darby Mullins; and having 
nothing material to offer, in Arreſt of Judgment, 
Sentence of Death was pronounc'd upon them, by 
Dr. Oxenden. . 


The End of the Fit Part of the Fourth 
nde Volume. 


= = * 
2 V5 


* 
- 
* 
* 
, 
* 
y * 
* 
* 
* 
- 
* 
* 
0 
j * 
* 
. 
* 
* 
* 
- 
- 
. 
- . 
— 
* 
* 
- 
6 = 
* 
- * 
* 
- 
, 
of bl 
. 
— 
* 
0 — 
: I 
* 
— 


